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il 1aA4988N yaAN1NLN AANTA
1960 1,202.4 1,603.9 -401.5
1965 833.7 3,014.8 -2,181.1
1970 1,985.5 4,010.8 -2,025.3
1975 4,969.2 9,566.5 -4,597.3
1980 16,833.7 32,139.2 -15,305.5
1981 19,796.6 29,290.5 -94,93.9
1982 20,257.2 26,220.5 -59,63.3
1983 23,1212 33,111.5 -99,90.3
1984 30,120.2 32,679.1 -25,76.9
1985 38,016.3 28,434.2 9,582.1
1986 41,410.1 34,518.0 6,892.1
1987 55,728.0 41,6122 14115.8
1988 80,865.1 69,557.3 11,307.8
1989 111,937.9 74,672.4 37,265.5
1990 133,688.9 920,74.0 41,614.8
1991 154,304.1 101,782.9 52,521.2
1992 185,005.5 121,218.0 63,787.5
1993 202,227.6 136,046.9 66,180.6
1994 239,099.6 162,063.2 77,036.4
1995 250,684.8 211,947.9 38,736.9
1996 253,799.7 228,974.4 24,825.2
1997 354,539.1 267,301.8 87,237.2
1998 500,722.4 249,745.1 250,977.3
1999 479,355.9 243,463.5 235,892.4
2000 591,675.7 293,580.2 298,095.4
2001 584,496.9 318,733.0 265,763.8
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" Joan Edelman Spero, The Politicals of International Economic Relations (London:

Routledge, 1992), pp. 68-69.
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WARATINT: hitp://www.moc.go th/thai/dbe/priwto.html [21 NNARUE 2545]

* nginaeinisdalannnelsl WTO. nsuaswgdaniswadiae [eeuladl]. (unsAn 2542).

WAASANN: http://www.moc.go.th/thai/dbe/int-dbe.htm[2 LHit181 2545]

 nginauginisdnnieldiessnisnisdnlan. namAswgnaniswsiae [aeulad]. (Nns1AN 2538).

WWASTIN: http:/www.moc.go.th/thai/dbe/pr/wto.html [21 NNARLS 2545]
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" dmfusaazidanreamdnnis WTO Tudeaws guiaidnlén nginasinisArlannials wro.

ﬂ?MFiﬁ:fjﬁ@ﬂ’??W’m}ﬂﬂr [paulail]. (NNTIAN 2542). WUAINNN:  hitp://www.moc.go.th/thai/dbe/int-
dbe.htm [2 W81l 2545]
® John H. Jackson, The World Trading System: Law and Policy of International Economic

Relations (London: The MIT Press, 1997), pp. 65-68.
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LLWoi\i“ﬁﬂN”@ 470 Bernard M. Hoekman-and Michel M. Kostecki, The Political [Economy of the World
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® Bernard M. Hoekman and Michel M. Kostecki, The Political Economy of the World Trading

System: The WTO and Beyond (Oxford University Press: 2001), p. 57.




26
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Budget, Finance and Administration)

" NRINNIAINUNIA NINLATHFAANINIRITE, “e39AnTINITANtan.”

" AnumAnas GATT 11 A.A. 1994 Aa ANNANAY GATT LAY WisafiZandn AmuANas GATT o

A.A. 1947 Alednsdiudgeslmailifiansennsvduiony uaziimonuilusssunnteau sailunaainnig
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WHUNIND 2.2 : TAS9RS19a9ANISNNSANLAN (WTO's Structure)

Ministerial Conference

General Council meeting as | I |Genera| Council meeting as
Trade Policy Review| General Council Dispute Settlement
Body Body
Appellate Body
’ Dispute Settlerment panels
—WI_ EEEER
_ [ |
Committees on Council for
Council for Council for [
Trade and Enviranment Trade-Related Aspects
Traile in Goods of Intellactual Tracde in Services =
Trade and Development Broperty Rights =
Subcommittee on Least- [ ]
Developad Countries ]
Regional Trade Committees on Committees on n
Adgreements Market Access Trade in Financial N
Balance of Payments Agriculture Services :
Restrictions i ;
Bud i 4 Sanitary and Phytosanitary specific Commitments m
u QEI_‘ |n§nce an Measures Working parties on =
Adrministration i p ) )
. i Technical Barriers ta Trade Professional Services ]
Working parties on f -
Accessi Subsidies and Countendailing GATS Rules |
£ession Measures [ |
Working groups on y . Pty -
the Relationship be tween y e Plurilaterals
v / 5 {
Trade and Investrnent gstomeatination Committee on Trade in Civil
Rules of Crigin i
the Interaction between - g - R
Trade and Competition Import Licensing Committee on Government
Policy Trade-Related Investrnent Procurement
IMeasures

Transparency in
Government Procurement Safeguards

Textiles Monitoring Body

Working parties on
State-Trading Enterprises
Preshipment Inspection

Key
I Repoarting to General Council {ar a subsidiary)
Reporting to Dispute Settlement Body

B W W N W pyrilateral committess inform the General €ouncil of their
activities althaugh these agreements are nat signed by all'WTO
members

The General Council also meets as the Trade Policy Review Eody and Dispute
Settlement Body

An http://www.wto.org/english/thewto e/whatis e/tif e/organigram e.pdf
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(1.1) AINANANIIAERUAUNIAT  HANITLATANANLAUALNEHT
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(2) ngNANNANRININATIUNGgsNaYin1gA ANl Taun

(2.1) ANANAN GATT i pA. 1994 ANANAY GATT fapaidi

ANHANAINANNLNITEO]AATALIARNNIRINIINNTANEUAT  uazuddnanszAuRusnatlas

A a M vy U3 1 ¥ ' a
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o
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W38 ANNANAY GATT T A.A. 1994 InasaunfmIuidnla (understandings) lwuniityal®

o

" pnenassae] neld wio iiauedludesnisagusazacuanadiineduidila

AmiuaNAnatine Inaaziaen aaunsnduaduismnliann. ..
ngunainisdneliesdnisnisAntan. newmssgnantswaniae [eaulail]. (WnsiAN 2538).

WWASTIN: http:/www.moc.go.th/thai/dbe/pr/wto.html [21 NNANRLS 2545]
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AUAN (Trade Balancing Requirements)
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eNAeTeauITa1UIaNT, 2537-2538), AN 177.
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(3) GATT ATALARNAMNANAINAENNHRLILIAN e unaaINN17aTaN9aL
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ANMNANAY azlaaniiuanTnianizizaainulaes laaidlalls
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@) wro laansufladiudgangsedenlu GATT n @ A.A. 1947) waziFanda

Tddn GATT U A.A. 1994 Wive lidlpawdaauLazianNE Y
(5) WTO snanulgunginilealuEesiiANaZIaAsal M1 ANNANAIANNA
nisdeaan@ang natlsUnnsAduaAnems WAZNTUNLANNNIANTANS

avaanlnuadasla (Voluntary Export Restraint: VER) tE146i

(6) WTO azdandinasauaguiialandinndn GATT  Tnaanadnlungaudnasd

ANNTNUTZNY 150 Uszina

2.1.5 UszindalnanuasAanisnisaiilan

@ a

szinalnglaidniugudnaesasdnianizenlan wisa WTO Hadud 28 funnay

2
o O

A.A. 1994 Tnenfluasn@ngnaseansdumn 59 Rstmarzinaagiluauninues GATT wnsgus

1 a.A. 1982 Tnenfluan Tnansun 88 aad GATT
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2.2 NFTUIUNITTLIUTRNNIN (Disputes Settlement Procedures)

Ansununaualilann lugiuaaanszuaunfsssdutda e - avilsznaulising
nszuaunsssiudeinmluadendadu GATT  @eldfunislfuilgaaeuulasus ool

Usz@ninmanauaunilunszuaunisssiudatinimaes Wro luilaqriu
2.2.1 nszuauNIsseiudanwInaag GATT

GATT 1l A.A. 1947 HuniltunlAnineaiunszuauniaseiudadinim 2 uipm laun

o

'
a =

(1) 818191 22 F1Aen19LZnmnza (consultation) luuntityaindlalanialiignia

(contracting party) @a9A218ANas GATT wizaruluiloynla AneaiunisUfin

mudennas wnldannsanndeasd Al Fesdngndscguaesnia

(CONTRACTING PARTIES) " tivasnnag adainam

P ety e, uniGgngesneanassinangne lu WTo (ngunne: ad@aniansy

\MswgRanfsnnaleel, 2544), win 1-3.
* o o o o v = v A =

Wmmq’mmm’mmmm’mmﬂmm"l,ﬂfnmﬂmmmzma‘m 138 ANNANAY GATT U A.A.
1994 (General Agreement on Tariffs and Trade 1994) 1 “contracting party” Wineddu “andn”
(Member) @21 “gdunTnuszimAnmunniles” (less-developed contracting party) wag “@anndnussind
WRIWIWAD" (developed contracting party) Jnewdy “andndszimaAniaesimun” (developing country
Member) Waz “GNNTNUTZmANBRILAT" (developed country Member) @91 “la118n198naLEuNg”
(Executive Secretary) Winadlu “Q’ﬁ’lmﬂﬂwﬁﬂﬂ WTQ" (Director-General of the WTO)

EES o o o o L ~ o & P
AINAIANTAAINTBIANNANAIA I FaanBuazAN9AY TR - AINANAY GATT T A.A.
1994 (General Agreement on Tariffs and Trade 1994) 11 “contracting parties” agnntTin RNl
Articles XV:1, XV:2, XV:8, XXXVIII uaz Articles XII* uaz XVIII* uazluumiinyoffnAsuanidaauna
Al Articles XV:2, XV:3, XV:6, XV:7, uaz Xv:9 avldszyldluaaiunnas GATT U a.a. 1994 uay
contracting parties argninuuavzaiaanassineNLsruszAUTgUWAT (ministerial conference) AN
General Agreement on Tariffs and Trade 1994. in The WTO Agreements Series 2: General

Agreement on Tariffs and Trade. World Trade Organization [Online]. (n.d.). Available from:

http.//www.wto.org/english/res e/booksp e/agrmntseries2 gatt e.odf[2002. July 16], p. 14.
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(2) wIAF1 23 IAIENITLBNAN szfym?@mmﬁﬂmﬂ (nullification or impairment)
duuniyantalanialidsemandiuiiaudadss Tominagldsunalsnag

Anad GATT (lidnTaamnepssvizaniedan) aeuisatiunianinades iewniees

tloywn Wesannwena 3 Usenise

- szmAniAauEnHu (violation) 4amnag GATT

- prsnsEnaaglsvmAniAau Tidnazaviiadannas GATT vizaly
a rdl a di(

- Hanunisndane nnt

v
%

dl ] v al v dl &6 ¥ O dl 7 ldl
el Weliawasavndegs lintelunaiimnizan  AldiGeadgndssguvas

De

= A a i %9 A o o o A ' a
nA LW@W@W?M’]ﬂm&IMWLﬂmm LL@::GLWJ?JL@u'ﬂLLuzm"ammmﬁu%L‘MNWZ@NM@M YINN

dseguaaanavind lyvaiinaauie usg faaaynaliniAnlfunanszny

seiu@nsilselami (suspend concession) Mkl

ae19lanmIN NI 22 WAz 23 189 GATT U A.A. 1947 faanamdnudaianlunis

[ a dll v Y a ai =K v o v a .. ¥
putiunainesziudannm  Milszmuaslsaendesindula  (decision)  uazadudnla

! 1 ! v

(understanding) 61197 AMNNNBNMATEIRTL THLHIUATOUAQNITAINIAAAT

ADLZEWA9EUY N19FLIERY (submission) TBNANTE NMTINENUNANTHARUTDY
v a ! dl = o ¥a | ¥ o Q’l’
AUZENANTUNABNLUTLINAIA CGATT UAZNIITUIAITIENIUIRIATUZENANTOUN LTUAU slall

- 1966 Decision on Procedures under Article XXIII

- 1979 Understanding Regarding Notification, Consultation, Dispute
Settlementand Surveillance

- 1982 Ministerial Declaration on Dispute Settlement

- 1989 Decision on the Improvements of the GATT Dispute Settlement

Rules

atnslafieny wddnszuaunisssiudaininaes GATT aziinnsdiullgalimfinaoia

o

o é’ 1@ IS4 ' !
TALAUAY WANENNTALNNTAIUANLIZNNT LU
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1. Wladesiudlvilszmanuiafna1190A1U (block) NN95UIRITILNIULDY
AzENansanle Wesan GATT ldsruuduniuslunssusunisdndula iy e
Uszinaladssmanilallmiudaeiunisiusessaay  dadnddnazidulszmanui

a @ o S./dl 1 o o a v a %
ad i Winlszaguldannmiusesuanisfinduaasanzgnansnnlé
o dl [ :// a = [ o

2. ganuuanaidaauluiuneuassnisiatsanms  udnazduniuainanlunig
ARFIAZENA1TUNMBANAT lNINANTAR . uazinuuanat Tun1sUiRmIN
HANNIARAUIBAMENaNsaINlus sialilunnsiasainsAvanetnesaugndt
UszmAniA GATT lasaudulsunssinunisssiudafninliilsz@naninunnau
wazanniiu AN laneeAuninEsiLarnIzuaunssziudaiinan

(Understanding on Rules and Procedures Governing the Settlement of Disputes:

DSU) daiflugnuniiauaaninumnnasdnss WTO

s v o

ANNATBINIFATANTDUETIE NuntlnyalRd A inaadesiunszuaunisssiu

o

Y a X
ABNNIN AU

1. 1R 22 A698N1TUTNENUTTE LAZ NIATT 23 A1AENITUANANAT LAY

ANNRLVNEUR GATT T A.A, 1947

2. dmm91 3 (3) war Nk 4 (3) m@\‘lﬁ%mmﬁmmﬂu%’@mnm%@%& WTO
(Marrakesh Agreement Establishing the WTO) ?:qiﬁﬂmmum?ﬁ;ﬂﬂ
(General Council) ﬁmﬁﬂﬁﬂu’mﬁm?ﬁu%ﬁwm (Dispute Settlement Body:
DSB) ﬁuﬁf’wﬁﬁﬁﬁucg]LL@Lmzﬁu?mmmuLﬁﬂmﬁlmﬁmgmméﬁum
NIZURNNTILILIONNN

3. Anudnladndenginasiuaznszusungssiudedinam vise DSU U .6, 1994

* o a
salsasunasaaziaanliudnlumti 32-33
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222  maasusdainginaminaznszuiunissziudaNninann
GATT g WTO

Tudauaaanszuaunisseiudafininniels WTo TaanstFuiwNLMTty 9

2

Nendas ialinszusunsszdudanninidsc@naninainiy anluady GATT 1 A.A.

= o wa A

1947 RHUNTaTAWEN 2 1IR3 (HIM9N 22 WAz 23) uandnladimengineiuay

[

nazununsssiudaninam 1 a.a. 1994 TeRUNITrYRTINTNEN 27 wmsn

= > b M o Ay oo = = o
AINNNTANTIURY Wﬁ"’]jfy’] ANDITTITU uﬂ'ﬂﬁﬂ’]?Wiﬂwqﬂq?ﬂﬂ‘]ﬂqﬂQﬂ’ﬁ‘ﬂ?UﬂﬁNLL@z
LﬂaﬂuLLﬂmﬂgLﬂmsﬁLL@:ﬂixufauﬂ’liizﬁuﬁ@ﬁw)v}@’m GATT ﬂ A.A. 1947 Nq@:ﬂ?$UQUﬂq?
v Y a % ! 9 dl o s v Y a
?:QU?J@WW’]VUWWHGLW WTO (VI?@ V’VJ'WJLquQLﬂHQﬂUﬂQLﬂm‘mLL@xﬂﬁ\zUQuﬂqﬁ‘?z\‘lum@Wqu

v 1 1 v %
1 a.A. 1994) 1 winduduwnadiulgeulasuulaaine lidilszAnnwunnau desialld

1. NFVLNEAABIUIALBINT LU NN 2T ANINAN AT UR WA N LD 9A1N 76N

UsnMsuazningaunasilnyn Wlunnanlinszuaunisssdudainniianuu
YITUNIWHINTY
2. NNIRNMANAINIIANTUNIT AR T UARUIANNTLLINUNTTLd L NN Waudla

oy Basauandrlunszuaunisssiudeinanaes GATT T a.p. 1947 fnANY

sapLauaznn linszuaunissIudaRninluen i RLazNA N s lan N

3. nsuiuilgensyuaunisusisdeanznssunisatasadannanliidaausmmionina

o aa e Y a a

4. MR AN TaA YN NN HaRTaNN I NAINTIALANTUE LT CY LA TN IR UG

9
PP ! Say vy @ o o P A 4 o gy
VIQJﬂﬁ‘ﬁ@Uﬂ’]ﬁ‘MﬂH@’]ﬂ’W]’N“‘I VlN1®LﬂMWQLLV]H°1I‘ﬂ\‘]§‘§‘LI’W@ TdeiuANNEatu iy

O aa v Y a v I Adl A é’
@mmummmmzmwmmmfamﬂwmﬂummmmmﬂnﬂmmu

14 A = o 9
(FRamLNU, BN 1.
" weeyn awsastad, UsednsninwaednssuaunigssdudaRnnunasiun1sA1senaaLlssin

1917 (nenfinuddsnyayilaransundiugn Tousiinangnde anaansaiiunanenae, 2539)
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v a aa

5. NIAAAIBIANIGNETON  INBNLNIULASNAUNIIAAAAUTBIAMTNITHNNIIHAdE

v '
Y a o K

dafinnanais niszmaginandslinalasiafsinduii Tsarunsngnasalldudou

1asdanguunauaznisiANNaNdiennadnsis WTO

nsliudgeiinnsfusesAdnduaesessnssyiudennnlnednud® Wunisudiloym

n139A919N195 U9 e Kinens i srLLN1T i S usaa T aSUN N A (negative

consensus) MAaRNad GATT 11 A.A. 1947 a4l nanade  wnldlasiuudeady

[ a a o :J/ ra o A a v L1 %
UNNFALGEsN199RFAIALEATANITI 1295 UsRNTIENWITAN SRR A WiRaLTH 11

AINNNIANTIAL bR LAY TIRZLANFA19AINNIZUaLNNT I GATT T A.A. 1947 Navsiag
[ % v o

FdunuRgansudaney fadlalanialvdsemaiuiafanaiu N lEluaiunsnsusas

PIENNUIBIATUTENAN T LT

nssnszUaunseyn naInsulupmdnlangefunginaeiuaznazuaunig

sriudaiinam U aA. 1994 iiegAdanninaedtszmagnsaininisniiuadszifiuadig
o/ dg/n/ = [ U v o v o a a
dH1a1d 1NN 1 11N iaa9N1TARAIBNIT I Wana L LA laeN1992dUANS

dselamivizaiusnsiiaznisidfiRanensoy

nraivanniisAuiaanisliigunanaulaleedn udfuazniainlse@nsninlunng

pavulslaanisayy aldintsmeulsdaavisadaanasls  Wunisudlatioyuinisla
UfiRnuAipdRuaznsaiwanntieandnunssuaunsssiudeninan wanainiid
= | o o val a oA o o = o v a v V%
{nnsgendeuariinugualilinislfiRnnAUEiize A AR AWaN Aae uaz i

dszmanauzan lniunssameienaulsils  windsumanuins U jiRnuAsfngd

Mg luszezaaINNINUe
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LAUNINN 2.3 : WAAITUADULAZNTSLIUNITTZIUADNNINLUANNLLN LR

FIALNHNUFWATNTZUIUNIFTIVTRNNINLRI WTO 1 A.A. 1994

Uszmagnsaided 3

N71R7AU1 30

(consultations & mediation)

10 Julun1smausy

nslnanaslne

good office, conciliation, mediation

30 Julunnsdnfanagan

nnelu 60 fh”ummlwmﬂaiz%wﬁ@

£

N135291DANANZE WA

(request for a panel)

NFWFNFIAMIENANTIN

1 ¥ a
———asedn diunnsdsegs

B9ANTILILTRANINATIN 2

NINAITUNTBIARITENAITEUN

AN TE0TTY

(the panel at work)

nslUnAldAY 6 1hau

g ' 1a A
ﬂimmmuvl,umu 3 LAnl

ANNNTUIBNLITLN AR

7121UE2A94 (interim report)

atedinganie’lu 9 thaw

= 2 = -
yirane’lu 12 LARUNINNNITENT T

978 1ugANY (final report)

DEUINLNUARRIANITIUTRANN

AN MenaInl (appeal)

PENUFREIANIENETR]]

(appeal body)

FU72991891% (adoption decision) lal5usa9se9u

Al 60 Ju

1ALBUNINR

(nagative consensus)

§U909518N1UTBIRIANT
gyasadnneli 60 U
BuumAasAnsszdudannin

o

HeunuAliFusaeseau

(implementation)

UfiRRINA Ui vTaAIBIn R

o o A =
_V]uVlW?@ﬂ']ﬂIquJ@’W] ANNZAN

¥ . a ) ~ a'
1a9a01A LiAL&ENe (compensation) | lNAATLITEEZINAIMNIZ AN

o

= A o o A o v a
mmiuﬁgummmmuuzmm@mmmu

I

(suspend & concession)

naulflaennsssduansusslombizaiusnstl —— nnelunan 30 51

unaeixn : U3utlgeann wetyn awaasend, Uss@ndnimaesnssuaunsssiudein munasiunisAisendslszima

1149171 @Enendnussyniaaansuuingn dnsininends ainansniiuinends, 2539 ), wtii 167.



38

2.2.3 AUAAUARINTTILILTAANIN
FuRauA 1 : N17R7IUITBMASN TS ssuaN (NI 4)

UsziAan@nazsasneanumnisuiilymdadaudeseninanudoanisiasan

vy o

wiseluszAuniniAnew Tnaanaligaueenisaes WO usanarslunisinainae

[ % & G :'/ = o A L% { o v @ a
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= % a A o a % [ 4 a a o o
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o % 1

v
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v
o v

A b4 o <3 % Y o a 4 aa o Y
qu‘@llmﬂqgrlu 60 U ﬂm@im‘ﬂ@lmmmﬂmxgwmz‘mﬂm ATLSNTTNNITIUAREUD

#nn vise DSB aztszneulidne pruzditatsnuazszazinanlunisiiansan  nsaue
v v 1

dl % a ¥ dl o 4‘ o Yo =l
PN TRYBIAILNITNNIHNIIATU A UATELTEIAT Y U @eianualdsunsauatalng
ANTNURY WTO) 1a198N19 WTO AziauesnedannscgNansni 3 wza 4 Al satlsuing

'
oA K o v

aa a di 1 g’/ 2 1 1 A (=3 1 I dl
ANTTH TRANDARAUIIETAAN TS NI ldwalavizaiudn ldwnnzan (Ussmnan
s 4 Z AT .
AAANUANINITDLAUA TN T RURIAL LA wsisgma s usesliinaadeuas ldifuyang
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1Ng171uEaIT A NIAIARNNIN

'® Bernard M. Hoekman and Michel M. Kostecki, The Political Economy of the World
Trading System: The WTO and Beyond, pp. 76-77.
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A1519% 3.1 : YAAINITA NSRIRAN LAZUNLINTE 19 Inany au%’gmu?m

YA : LW fnaENeFa(3aaa)
bl yaAnigdn | nisdeaan | nisdndn | maniedn | yadinnsAn | nnedeean | netiadin
2545(NA.-AA.) | 554,363,214,084 | 374,059,834,270 | 180,303,379,814 | 193,756,454,456 -11.28 -4.63 -22.49
2544 903,230,048,152 | 584,496,958,416 | 318,733,089,736 | 265,763,868,680 2.03 -1.21 8.57
2543 885,256,032,011 | 591,675,747,807 || 293,580,284,204 | 298,095,463,603 22.47 23.43 20.58
2542 722,819,510,034 | 479,355,978,289 || 243,463,531,745 || 235,892,446 544 -3.68 -4.27 2,52
2541 750,467,652,557 | 500,722,495,076 | 249,745,157,481 | 250,977,337,595 20.68 41.23 -6.57
2540 621,840,999,061 | 354,539,148,115 | 267,301,850,946 | 87,237,297,169 28.81 39.69 16.74
2539 482,774,244,491 | 253,799,755,454 228,&;74,489,037 24,825,2;6,417 4.35 1.24 8.03
2538 462,632,744,485 | 250,684,840,742 | 211,947,903,743 | 38,736,936,999 15.32 4.85 30.78
2537 401,162,904,255 | 239,099,659,499 | 162,063,244,756 | 77,036,414,743 18.59 18.23 19.12
2536 338,274,603,624 | 202,227,640,576 136,04;3,963,048 66,180,677,528 10.47 9.31 12.23
2535 306,223,572,888 | 185,005,558,878 | 121,218,014,010 | 63,787,544,868 19.58 19.90 19.09
2534 256,087,017,610 | 154,304,113,039 | 101,782,904,571 | 52,521,208,468 13.43 15.42 10.54
2533 225,762,980,621 | 133,688,939,803 | 92,074,040,818 | 41,614,898,985 20.98 19.43 23.30
2532 186,610,409,040 | 111,937,943,938 | 74,672,465,102 | 37,265,478,836 24.06 38.43 7.35
2531 150,422,390,994 | 80,865,074,514 69,557,316,480 | 11,307,758,034 54.53 4511 67.16
2530 97,340,182,074 55,727,979,945 | 41,612,202,129 | 14,115,777,816 26.85 32.00 20.55
2529 76,737,584,504 | 42,219,632,346 | 34,517,952,158 | 7,701,680,188 15.48 11.06 21.40
2528 66,450,481,695 | 38,016,321,376 | 28,434,160,319 | 9,582,161,057 5.84 26.29 -12.99
2527 62,781,233,979 | 30,102,169,896. | 32,679,064,083 | -2,576,894,187 21.66 37.48 10.00
2526 51,603,662,710 | 21,895,441,858 | 29,708,220,852 | -7,812,778,994 11.03 8.09 13.30
2525 46,477,655,037 | 20,257,199,654 | 26,220,455,383 | -5,963,255,729 -5.59 2.34 -10.93
2524 49,231,332,301 19,794,474,590 | 29,436,857,711 | -9,642,383,121 053 17.59 -8.41
2523 48,972,896,158 | 16,833,745,362 | 32,139,150,796 | -15,305,405,434 40.49 39.06 41.25
2522 34,859,147,000 | 12,105,548,379 | 22,753,598,621 | -10,648,050,242 45.68 32.25 54.00
2521 23,928,141,103 9,153,458,676 | 14,774,682,427 | -5,621,223,751 29.28 31.92 27.70
2520 18,508,643,731 6,938,506,653 | 11,570,137,078 | -4,631,630,425 16.87 13.78 18.80
2519 15,837,617,010 6,098,060,187 | 9,739,556,823 | -3,641,496,636 8.96 2272 1.81
2518 14,535,724,006 4,969,203,559 | 9,566,520,447 | -4,597,316,888 - - -

7117 : neNATEgRANTINIAiTe InaANTINEBaINNINARNINT

http://tes.moc.go.th/prog/thai/pbalyear_t.exe
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M199N 3.2 : mmummmmymmﬂszmﬁ@mmm‘lwa

44

AR : AIULN

Uszine 2541 2542 2543 2544 2545(1A.-4.A.)
Tan 4,022,155.80 | 4,121,639.32 | 5,262,197.86 | 5,640,010.76 | 3,706,575.51
1 a’jﬂu 728,691.25 | 777,410.45 | 1,022,101.30 | 1,056,295.73 | 682,801.26
2 | andgawisnn | 750,467.65 | 722,819.51 | 885256.03 | 903,230.05 | 554,363.21
3 GRGIE 293,207.51 | 30521598 | 378,920.23 | 359,695.59 | 239,539.08
4 au 147,650.60 | 165,163.61 | 248977.94 | 292,265.38 | 220,882.34
5| wads 163,641.43 | 175,677.45 | 24742468 | 257,674.37 | 181,668.66
6 I 163,637.84 | 166,756.04 | 212,522.49 | 200,688.67 | 137,475.35
7 GaNS 146,798.38 | 139,509.94 | 175,358.26 | 183,031.82 | 126,751.10
8 | wnmals 87,661.55 101,461.10 | 138,006.12 | 148,844.14 | 111,825.37
9 \aIudl 140,158.66 | 115,364.99 | 144,365.27 | 183,403.12 | 109,348.97
10 | Buladlige 78,244.01 78,624.02 105,739.20 | 121,057.73 | 91,522.87
ﬂazmﬂﬁuq 1,322,096.90 71,373,636.24‘ 1,703,526.35 | 1,933,824.16 | 1,250,397.30

PN ANTINUTMNIANIARNANIINITATE TAEAINIINNEANNINAANING

http://www.tes.moc.go.th/thai/RANK2 tASP

Usznaanalng : AudansaumelAsEgNan13An NINAsgNAn1InI ol
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A157199 3.3

- Aa1Ad9aan 10 UszinAwsnaasing

AR T AU MIINIFVENLED : Fouay Andau : Faaz
FNENT 2645 2545 2545
2541 2542 2543 2544 A 2542 2543 2544 (LANA) 2541 2542 2543 2544 AN
1.@ﬁ§§ﬂm§‘ﬂ’] 500,722.5 479,356.0 591,675.7 587,944.8 219,303.3 -4.3 23.4 -0.6 -5.4 22.3 21.6 21.4 20.3 19.2
2.a'jﬂu 308,394.1 312,837.2 406,442.2 442,492.6 170,815.1 14 29.9 8.9 -8.5 13.7 14.1 14.7 15.3 14.9
X NGH 194,426.8 192,177.0 241,870.2 235,028.4 94,054.9 -1.2 25.9 -2.8 4.3 8.6 8.7 8.7 8.1 8.2
4. 88904 115,185.9 112,789.0 139,780.6 146,616.2 60,259.7 20| 23.9 4.9 3.9 5.1 5.1 5.0 5.1 5.3
5au 72,8441 70,569.8 113,278.1 127,222.3 51,233.6 s 30 60.5 12.3 1.7 3.2 3.2 4.1 4.4 4.5
6.111ALTe 73,2444 80,458.3 112,808.0 120,983.5 50,130.9 9.8 40.2 7.2 -0.8 3.3 3.6 4.1 4.2 4.4
7. ANT1TANUIANT 88,4541 79,1941 95,060.9 103,432.1 38,995.9 106 20.0 8.8 -5.2 3.9 3.6 3.4 3.6 3.4
8. lsniu 71,361.3 77,346.7 96,112.3 85,131.1 35,020.7 8.4 24.3 -11.4 -9.6 3.2 3.5 3.5 2.9 3.1
9 LULEDTUAUR 89,606.5 83,145.9 90,534.2 89,956.3 32,212.9 = 8.9 -0.6 -20.8 4.0 3.8 3.3 3.1 2.8
10.8ulnilide 41,800.4 36,748.0 53,769.6 60,529.7 29,642.0 I2- 46.3 12.6 10.6 1.9 1.7 1.9 2.1 2.6
794 10 Uszina 1,656,040.1 1,624,622.0 | 1,941,331.8 1,999,337.0 781,669.0 =200 27.3 3.0 -4.1 69.2 68.9 701 69.1 68.3
éuj 692,049.3 689,626.7 826,733.0 893,839.6 361,986.7 -0.4 19.9 8.1 -1.6 30.8 311 29.9 30.9 31.7
H@ﬁW?QN 2,248,089.4 | 2,214,248.7 | 2,768,064.8 | 2,893,176.6 1,143,655.7 -1.5 25.0 4.5 -3.3 100.0 100.0 100.0 100.0 100.0
fian L AudansaumAlAsEgnian1sAn TagausanlaannsuAanIng AUTANIAUNALATEFNANNIA

al

wnnewg 1 2544, 2545 usniauiiies

)

NINLATHFNANTNUTE]

1%




A1519N 3.4 ?ﬂuﬁ’manmm‘lwﬁlﬂau%’gmu’%m

A Fuum FR9IN9ENLED : Faeiay dndou : Fasaz
978013 2545 2545 2545
2541 2542 2543 2544 2542 2543 2544 2541 2542 2543 2544
(WA-a.n.) (NA.-a.A.) (NA.-8.A.)
wisasnaniawes gunsnluay
1.0, 87,830.1 | 78,852.7 | 81,394.4 | 73,125.9 | 46,691.6 | -10.22 3.22 -10.16 -5.67 17.54 16.45 13.76 12.51 12.48
dautlsenay
2. Lﬁﬂﬁﬂ’ﬁ’]ﬁ"ﬂgﬂ 63,063.6 | 57,468.7 | 67,713.6 | 72,0824 | 41,641.0 -8.87 17.83 6.45 -13.09 12.59 11.99 11.44 12.33 11.13
3. [Azasiuingnsvimiuazdoutsenay | 17,902.6 | 16,089.4 | 24,128.4 | 25,0025 | 23,7376 | 1013 | 49.96 3.62 47.00 3.58 3.36 4.08 4.28 6.35
4. ‘ﬂﬁﬁ’]ﬁ“mﬁmﬂi‘tﬂﬂ\iLL@tLLﬂﬁ‘g‘ﬂ 31,250.8 | 32,616.3 | 35,361.3 | 34,961.4 | 19,249.0 4.05 8.75 -1.13 -2.98 6.24 6.78 5.98 5.98 5.15
5. [unan9asiniiin 28,975.6 | 32,086.7 | 47,548.9 | 32,339.7 | 17,472.3 10.74 48.19 -31.99 -24.41 5.79 6.69 8.04 5.53 4.67
6. ”munﬁumm?mﬂi:ﬁu 16,800.3 | 18,360.1 | 20,315.1 | 25,423.0 | 14,439.1 9.28 10.65 25.14 -5.35 3.36 3.83 3.43 4.35 3.86
wisasiale wreadenginaniuas
7. 6,578.4 | 5,163.6 | 6,650.6 | 9,334.8 [ 10,837.2 | 21.51 | 2880 | 4036 | 8847 1.31 1.08 112 1.60 2.76
dutlszney
8. [nARsiusiEna 10,731.7 | 8,993.9 | 13,4124 [ 15201.6 | 10,217.6 | -16.19 | 49.13 | 18.34 1.63 2.14 1.88 2.27 2.60 2.73
9. ﬁ:ﬂﬂﬂLL‘ﬁLﬁu waudia 20,559.5 | 19,653.0 | 29,107.3 | 27,245.4 | 9,917.0 -4.41 48.11 -6.40 -45.98 4.1 4.10 4.92 4.66 2.65
10. [Waftimafuasdudau 7,329.2 | 8591.0 [ 11,0166 | 11,6151 | 9,317.5 | 1722 | 2823 5.43 30.13 1.46 1.79 1.86 1.99 2.49
794 10 ?18N1T 291,021.7|277,775.4]336,648.5(326,331.8|1203,019.7| -4.55 2119 -3.06 -4.61 58.12 57.95 56.90 55.83 54.27
’rdlu°'| 209,700.81201,580.5(255,027.2(258,165.1|1171,040.1| -3.87 26.51 1.23 -4.65 41.88 42.05 43.10 4417 45.73
H@ﬁ’]i’m 500,722.51479,356.0|1591,675.7|584,497.0|1374,059.8| -4.27 23.43 -1.21 -4.63 100.00 100.00 100.00 100.00 100.00

4 e oo - oA ,
17« AnvinuEmsansaumanianiaiad InaatinsanNazednsnAaning. | hitpi/tes.moc.go.th/prog/cgi/excountryl.asp

dszananalng : gudansaumelAIEgnan1sA nanlAsHgRanIInIalel

WHNEILUE) : 2545 (N.A.-4.A.) wWusaiaaiiaasiy

1%



M1919% 3.5 : AuAinzading anansgainEnn

YA : uuan

ANINNTVLYE : Feaay

dndau : Feuaz

F7ENT 2544 2545 2545 2544 2545
2542 2543 2544 2542 2543 2544 2542 2543 2544
(NA.-8.7.) | (NA.-R.A.) (NA.-8.A.) (Hp-8.) [ (NA.-R.A.)
1. uerangasiniia 51,198.0 | 92,569.7 | 74,236.6 | 55,189.1 | 45,314.6 | 11.88 80.81 -19.80 -17.89 21.03 31.53 23.29 23.72 25.13
2. [l fouat 19,838.0 | 28,772.7 | 30,626.3 | 22,011.6 | 19,394.3 3.96 45.04 6.44 -11.89 8.15 9.80 9.61 9.46 10.76
3. [zesansldlugmatvnas 16,964.8 | 22,685.2 | 25,0915 | 16,999.8 | 18,281.5 | -31.63 33.72 10.61 7.54 6.97 7.73 7.87 7.31 10.14
4. rsasdnsTidnuazdouilsznay | 20,2426 | 22,414.9 | 23,864.3 | 14,885.9 | 15,556.5 | -40.65 10.73 6.47 4.51 8.31 7.64 7.49 6.40 8.63
wsaspaniamef gunsnluay
5. 18,854.1 | 27,203.8 | 30,258.6 | 20,487.1 | 14,279.8 | 26.73 44.29 11.23 -30.30 7.74 9.27 9.49 8.81 7.92
[@vudsznau
LAsaatiawnTaaldineniy
6. finemansnisunneg N 11,599.0 | 10,957.4 | 10,478.7 | 6,954.6 | 7,038.5 | 24.79 -5.53 -4.37 1.21 4.76 3.73 3.29 2.99 3.90
n1smsaagaL n1sanegy
7. Mulaldlunme 1,371.9 | 31234 | 46412 | 2,7500 | 52683 | -61.72 127.66 48.60 9157 56 1.06 1.46 1.18 2.92
8. [amnAtusilane 7,337.2 | 64019 | 7,7076 | 52814 | 42069 | -19.98 -12.75 20.40 -20.34 3.01 2.18 2.42 2.27 2.33
9. [wAaRNTnTu 53157 | 6,759.3 | 5,307.7 | 22836 | 3,453.8 25.31 27.16 -21.48 51.25 2.18 2.30 1.67 .98 1.92
LATRanTINAes Sryntl Ruuv
10. i 2,337.9 | 39995 | 5,384.4 | 4,099.0 | 3,032.1 56.31 71.07 34.63 -26.03 .96 1.36 1.69 1.76 1.68
LLASNBNAN
594 10 §181013 155,059.2 | 224,887.8 | 217,596.8 §150,942.1 |135,826.4| ~-6.83 45,03 -3.24 -10.01 63.69 76.60 68.27 64.89 75.33
2 88,404.3 | 68,692.5 |101,136.3| 81,681.7 | 44,477.0 6.11 -22.30 47.23 -45.55 36.31 23.40 31.73 35.11 24.67
AR 243,463.5 |293,580.3 | 318,733.11232,623.8 | 180,303:4 | - -2.52 20:58 8.57 -22.49 100.00 | 100.00 | 100.00 | 100.00 | 100.00

i : dndnudwnsansanmanisnaditd lnaaausanilenensuAaning  http:/tes.moc.go.th/prog/egilmCountry2.asp

dszananalng : AUEATAUNAATHGNANITAN NTNATHFAANITNRITE
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32 flywAnudaudinienisaiseudinglnanuausgansnily

SEAUNINIA

v !
toymandaudianianisdnseudalneiuanigs 1w finaannisnanigs dnay
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Wengunanig e iuiAuigualng Weeanmananiyy seenis EARE
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| dld a 9 = @ o ¥ dl .‘E/
L‘]Juﬂ@F;Iq‘Vlﬁ‘ViZ\]ﬂVIﬂJﬂ?ZﬂVIﬁﬂWWﬂI@Q’&M?ﬁ% TunstuivAumanNIsAiLL e ﬂ@u“] MNU

1 v
aa o

toympnudaudanianisdssndnenaiuanigewsnissAunan A Uiy Azag
lugat] A.a 1985-1993 daflutlnmniAssuteufiazldinnsdnss WTO Taaanudauds
51147) i @tﬂ@’aUﬂQNLL@SL?]IEI’JL‘ﬂ’mﬁ‘]_llﬂﬁl?ﬂ’]ﬁ‘LL@Xﬂ{]WﬂﬁElﬂﬁilsluﬁmiiﬂ at] 3 Gaslun
poariu duldun nsAuAIamINEALN 9T, ANBNIABNNNHAANINIUATNIIANTE
GSP uarN1nIN1ImeLlAnI9gAMULAZ NS NAAIAYTE AD/CVD 184ansgH Tneludauil
FRdeaztanensiip N dnud s f=\1°'1LLuﬂN"mmmm@M?@ﬂgummmﬂu%mmﬁ

anigs inatnneAu AL e luehn aesell

3.2.1 {? vmvrﬁan’l'iﬁ'ﬁﬂ A.A. 1988 (Omnibus Trade & Competitiveness

%4

Act of 1988) NUN1TANATAIANE bUNTWERAUNILIeYey (Intellectual Property
Right)

1n19A1L A.A. 1988 (Omnibus Trade & Competitiveness Act of

[

1988)

n. 5§51
X}

o o 4

FuityalAnisAnt .a 1988 WunguanenisAnaesanignldigunaiugununienig

o

ANwesanig (United States Trade Representative: USTR) Tun1suiie1nine 301 unldly
nsseulsiulssmeagAnanis iiuindnastJurnasnisdan ldidusssn uwazliufugs

Winaslandouialunisaeulnignisiiainiszsauisumnag.  USTR fail  fluann
WENENNUBNANIABIINTA ﬁf«u:Lmﬂuiﬂmﬂm?ﬂﬁﬂﬁmqm?é’f]?:udwﬂizmﬁ@ﬂﬂ@’m
WetngAnuduiusssinalssmatalsssunsuadasiuinteulaanss’  Ansuanulayig
13mseananulauienisdn ez ldiulaunanisalaanuduenmalaztaanuganisalu

o é{ ¥ o a a o 1 < dl o a
NN WIUNINTU Inglanunagnsraiu USTR atraifinnlun1saiiunisaauanis

3 a a & o o o ' =y =
QH@W\WT Wmuﬂ?ZZQV]ﬁ, WA., AT., ﬂ?qll@.?\lW‘l«JﬁﬁZWE/— ﬂﬁi‘j ! "V’]ﬂﬁ??"ll??llll@‘l’)'?ﬂﬂ’]ﬁ‘u\l@\?g

ANTALENNINITAT (NN IA29N19RLEAUANSEN NAINTLNMINGNAE, 2537), U1 1.
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NUNU waznauifn1eanngAn laennns 301 Tiuteanidy 3 dsunn’ lawn regular 301,
super 301 Wae special 301 IngL@NIZNIR9 special 301 £t ifluGesTiRendasiuningau
Nty inames sulduniizes Fuans (copyright) @n817m9 (patent) LALAAEILN N7
(trademark) 1agl USTR fouzﬁmﬁmﬁﬁﬁm%w%ixuﬂ@:mﬁﬁﬁlﬁmmﬁum@ﬂuﬁwﬁﬁu
nafleyayn ldivesneAuaniys Seazfudlssmafioglutefiasgnaenlinanied  Tas
wiseandlu 3 iszim e ﬁm%mﬁ@ﬂizmﬂ‘ﬁl%gﬂmu‘iﬁlﬂuzﬁ’]ﬁuLLiﬂ (Priority
Foreign Countries: PFC) ﬁm%iﬂﬂ%@ﬂ@:mmﬁgﬂﬁummmLﬂuﬁuﬁmwﬂ (Priority Watch
List: PWL) way ﬁm%mﬂ%@ﬂi:mﬁﬁgﬂﬁumum (Watch List: WL) Tnsi@3eamnuszmuaad
ANERIALazAN LIS TuNIsaa LA uLaZaeUTANIIN9A atinslafinny qziing
mumuu@zﬂi:mﬁﬁfy?ﬂmﬁ@ﬂi:mﬁm@'ﬁﬁlﬁﬂunﬂLﬁ@ummﬂum@mnﬂ Tnaanigy

mmsnsnauFinienisdasne) annane guldun
ZJ/ o = = g a o 2
1. MIANAUNANE vizentsTunI N

2. neafinnagiadn vise nisanfintagsn saNdenianianisindninaadasla
(Voluntary Export Restraint: VER) Lﬂuﬂ']mmzﬁ'q@@ﬂiﬂﬁmmﬁﬂ AL AINNANAT
laraadsaaniad

3. NMIFRANINLAENINAANINT (GSP)

4. wmsnspeulinisgaryuuaznaulAn1sunaia - (AD/CVD)

QY
z%mi"ummaﬁm%g% fmLfmﬂgumﬂm@ﬁwmmumﬁqﬁﬂ%ﬁuﬂi:mm%uj i
dﬁﬁﬂ’]ﬁ‘ﬂﬁﬁﬁﬂ’wﬂ’]iﬁ’]ﬁiﬂLﬂuﬁ??NﬁU@M§§ﬂ Fu ifineann anige dezauimainga
.

ayaihuariniazaananisauataiinludwmasse 1980 annisasayininnig

\AsEgnaetvselavangutIvmagna nssnlud | (New: Industralized Countries:

| |
=y 1

NICs) MdNUENRAIANITANTIAE anTgs AvsaeiuNdansdsaenduilszinniily

watulagdugeasauianulfiiouuny Iaelull aA 1976 auigs Haenriananiaf

Uszany 15,000 A1unaaanT Teean11nna lFNNgIIUAY 120,000 Arunaadns Tull A.a

* A uiuneazidea luEeIANNWANANTINIATY 301 T A wnsamneulaly ayds iy
429904, DANAIATHATENNIAFT 301 (Ngawnet: TAsannsaEiuAneT ainaensniuninenads, 2533),

1 4-6.
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1989” uananil Fgunaaniyy delduusanadunielutszmaliuAdoymilegiausemouuas

A7999 i Wandgy sesruen FgUnyafAntedn T A 1988 wnldlunisnadunisAaiy

&9
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Uszinmdu NidFauganisAnanisy Teanisy d1edniinsufimnienisAnldidusssy
wazingiesfiduniialulssmananisy  Mdngunianisdizesaunineady  Wesainine

InlFaunanisAaniys Nsawstl a.A 1985
2. dyinnenisAnseudslnanuansgs Tuisamswafunsilynyn

pNdpudianianisdseudalneduanisy  useminddunieloontiy  auigs
wiudn el liponudnasaningaunedioynaunfusiuaziznisaesanisy ataieane
v 1% Y -dl d” 1 a o a %’/ % a o v
wazliBanfeslinaudlaluZestled eeieds Sectiu  Ingasfesndyiuninsnisnauls
¥ o dJ o ¥ ¥ % 1 dal ¥ %
NNNNIANYLIANTTY BINANITY 1iN1RIN19RaLTANIINITAUMAITNLATY AzAIN1T0AT9

N@ﬂﬁ‘Z‘VI‘LILL@ZWJ’WJLaﬁl‘M’WEIVI’NLﬂﬁ“]ﬂﬁﬁ@‘ﬂﬁi’]\‘m’mlﬁiﬂiﬂﬂ IALLANIZANUNNIANRRN LNINZAY

'
4 o A

nligeydaaaldinmda ilasananisy (dunaindeeeniddnngadudy 1 1edlne

YRRV o

(m1319% 3.3) Tneiauigy Thdaienunng 301 ve4 §gtayadiinisdn T A.m 1988 sndutfeAy
Tnaliinmudeiuniesueaniss  GaGesiiludssiuiloyundndueg ludasseudned
A.A 1989-1993 adlafignn anigy lAGnFunTesWinaianudnaremingdunis

toysyunanig usiaws 1 p.a 1986 uds tnaluanisiiy anigy diseanslians GsP wn

snagnsaaxntuuAnatet  A.A 1989

3

Wuteaulalunistudssuna luEastidunan

=

i
aniyy IAaeuldirenddnyiunisld SsunaiAnisdn @ a.A 1988 vive 1M1 301
Y o o

wnfutiAuine WdnasamnaRuniailaaniiuanigs wnu Inelull a.a 1989 anigy 14
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vy liilnaelu PWL sanriudn 7 dezwe 1dun usnda awie Wingln au inamals i

I o

wazduime  -winsyriu Adlwieennstixd felaflinanisnnsaatasuiazaaulsiusaeingle
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(Generalized System of Preferences: GSP)
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* Thailand — Restrictions on Importation of and internal taxes on Cigarettes. World Trade

Organization [Online]. (n.d.). Available from: http://www.wto.org/english/tratop e/900iqart.wof[2002.

March 28], pp. 19-20. (nAkwaN )
i “The provisions of paragraph 1 of this Article shall not extend to the following:
(c) Import-restrictions -on any .agricultural or fisheries. product, imported in any form,
necessary to the enforcement of governmental measures which operate:
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* Thailand — Restrictions on Importation of and internal taxes on Cigarettes. World Trade

Organization [Online]. (n.d.). Available from: http://www.wto.org/english/tratop e/900iqart.wpf[2002,

March 28], pp. 23-24. (NANWAN A)

’ "Thailand ... shall apply to contracting parties provisionally and subject to this Protocol ...
(b) Part Il of the General Agreement to the fullest extent not inconsistent with its legislation existing on
the date of this Protocol.” (NAKWIN A K1 194)

* "(@) be legislation in the formal sense,

(b) predate the Protocol and

(c) be mandatory in character by its terms or expressed intent" (NMANWAN A N 194)
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d #1904 Working Party on “Notifications of existing measures and procedural question”
(BISD 111/49, paragraph 99 at 62; approved by the CONTRACTING PARTIES on 10 August 1949);
Report of the panel on "Norway - Restrictions on Imports of Apples and Pears" (L/6474, paragraph 5.7,
adopted on 21 June 1989).

*! Thailand — Restrictions on Importation of and internal taxes on Cigarettes. World Trade

Organization [Online]. (n.d.). Available from: http://www.wto.org/english/tratop e/90ciqart.wpf[2002.

March 28], pp. 24-25. (NAKWAN A)
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. 5 October 1990 .

THAILAND - RESTRICTIONS ON IMPORTATION OF
- AND INTERNAL TAXES ON CIGARETTES

: )‘ééport of the Panel aaopted on 7 November 1 990
(DS10/R - 375/200)

I, INTRODUCTION

1., On 22 December 1989, the United States requested consultations with Thé;i_iz_md under
Article XXII:1, concerning restrictions on imports of and internal taxes on cigarettes
maintained by the Royal Thai Government (DS10/1). As these consultations which were held
on 5 February 1990 did not-lead to a solution, the United States requested the CONTRACTING
PARTIES to establish a panel under Article XXIII:2, to examine the matter (DS10/2). The
Council agreed to establish the Panel on 3 April 1990 and authorized its Chairman to designate
the Chairman and members of the'Panel in consultation with the parties_concemed (C/M/240).

v 2. On 16 May 1990, the Council was informed that the Panel would have the following terms -
- .. of reference and composmon : a

A. Terms of reference

"To-examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the United States in document DS10/2 and to make such
findings as will assist the CONTRACTING PARTIES in making the recommendatlons or m.
giving the ruhngs provmed for in Article XXIIL:2" (C/M/241).

B__' o Compositio

‘Chairman: Mr. RudoIf Ramsauer
Members: Mr. Pekka Huhtamemx S
‘ o Mr. Adrian Macey

3. Addxtlonaliy, the Council toox note of the foliowmg understandmg between the Parties
(C/M/24l) - :

e "(1) The Umted States agreed to present its first submission in advance of Thaxiand's first
submission and to allow the Thai authormes a reasonable perlod to prepare thelr own
vﬁrst submission; :

(i_i) "The two parties understand that Thailand will make a request for the Panel to consult
-~ with competent international orgamzatlons on technical aspects such as the health’
effects of cigarette use and consumption. It is further understood that if Thalland .
makes such a request, the Panel may so consult : o

(i) The two_partles agree that the "relevant GATT provisions” referred to in the terms of |
reference include the Protocot. of Accession of Thailand (BISD, 29S/3) and the



CONTRACTING PART{ES decxslon of 17 June 1987 (BISD 34S/28) o

4. At the meetmg of the Council held on3 Aprxl 1990, the European Commumtxes reserved.-
the nght to intervene in the Panel proceedmgs (C/M/240) : - B

5. The Panel held meetmgs with the partxes to the dxspute on2and27] uly 1990. 1t consulted
with officials of the World Health Organization on 19 July 1990. The delegation of the
European Communities made an oral submission to.the Panel at the meeting held on
27 July 1990. The Panel submitted its report to the pames on 21 September 1990

H FACTUM ASPECTS

AL Resmctions on imports -

6. Under Section 27 of the Tobacco Act, 1966, the importation or exportation of tobacco
seeds, tobacco plants, tobacco leaves, plug tobacco, shredded tobacco and tobacco is prohibited
except by licence of the Director-General of the Excise Department or a competent officer’
- authorized by him. ~ Section 4 of the said Act defines tobacco as “cigarettes, cigars, other
" tobacco rolled for smoking, prepared shredded tobacco including chewing tobacco”. Licences ..
have only been granted to the Thai Tobacco Monopoly, which has 1mported cxgarettes on oniy
three occasions.since 1966 namely in 1968-70, 1976 and 1980 : : :

B. Interna! taxes
. 7. Cigarettes are subject to the payment of an excise tax, a business tax and a municipal tax.
()] Excise Itax"

8. The scheduie of fees and tobacco stamp rates appended to the Tobacco Act, 1966 provxdes
that the ceiling rate of excise tax for domestic cigarettes is 60 per cent of the retail sejling price
given in notifications of the Director-General of the Excise Department, while the ceiling rate-
for imported cigarettes is 80 per cent of the retail selling price given in notifications of the
- Director-General of the Excise Department or 0.60 baht/gram. The Act permits the Ministry of
* Finance to set the rate of tax at levels which do not exceed those laid down in the schedule.
Until 11 July 1990, the rates of excise tax on domestic cigarettes were based on the amount of
Thai tobacco leaf contained in the cigarette, with the maxnnum rate set at a level shghtiy below
the celhng laid down in the Tobacco Act. ; ; : :

9. The sales wewhted average rate of excise 'rax on domestxcaily produced cxgaret*es in 1989
was 54.69 per cent of the retail selling price. The excise tax which would be applied to
imported cigarettes was set at 0.50 baht per gram. In the absence of cigarette imports, the ad

~ valorem equivalent of this tax in.1989, as computed by the Thai authorities, would have been
35 83 per.cent, assummg ac.if. pnce of 11.50 baht per packet : '

10. On 11 July 1990, the mestry of Finance 1ssued a regulatxon whlch set the rate of excise
tax at 55 per cent ad valorem, for both domestic and imported cigarettes, with _1mmed1ate effect.

(it) Business and municipal taxes

- 11. Business tax is currently assessed on both domestically produced and imported cigarettes
at a rate of 1.5 per cent of the retail selling price and the municipal tax is set at 10 per cent of



- the business tax. Section 5 bis of the Tobacco Act, 1966, exempts from business tax "tobacco
“manufacturers onthe sale of shredded tobacco or smoking tobacco, and sellers of shredded
tobacco or smoking tobacco made from native tobacco feaves”. As indicated in paragraph 6, the
“Act defines the term tobacco to include cigarettes. The Thai Tobacco Monopoly is the only -
licensed manufacturer of cigarettes. Under the Municipal Revenue Act of 1954, the municipal -

- tax is collected as a percentage of the business tax, and products exempted.from the business

tax are also exempted from the. municipal tax. On 18 August 1990, the King approved a Royal
Decree which explicitly exempts as of 22 August 1990 all imported crfrarettes from payment of :
' busmess and therefore municipal taxes. : o

m. MA]N ARGUMENTS

A. Findings and recommendations requested by the Parties -

12. The United States requested the Panel to find that:

(i)  Restrictions on imports

- the restrictions on imports of cigarettes by Thailand were inconsistent with =

* Article XI of the General Agreement and were not justified by the exception

- contained in Article XI:2(c), because cigarettes were not an agricultural or fisheries

_ product in the meaning of Article XI, the restrictions operated as an import

' prohxbmon they were not imposed in conjunction with domestxc supply restnctlons
and they had a drsproportronate effect on imports;

- the same restrxctrons could not be jhstlﬁed under Article XX(b) smce as apphed by
' _' Thailand they were not necessary to protect human health;. :

- these restrrctlons were not covered by Thailand's Protocol of Accession to the GATT
_ since the Tobacco Act of 1966 on which they were based did not rmpose mandatory
. rmport restrrctror's : o

- the restrictions were not covered by any other exception to the General Agreement;

s

(ii) * Internal Taxes .

- Thailand's “excise tax on cigarettes was inconsistent with Article U1:1 and 2
. because it permitted the application of a higher rate for imported cigarettes than for . -
© like domestlc products, in the event that rmports of crgarettes were authorized;

- Thariand's business and mumcxpal taxes on ergarettes were also mconsrstent wrth'
© Article IIl: 1 and III:2 because only domestic products or imports effected by local-
: manufacturers were exempted from payment of the taxes. -

13. The United States request_ed the Par_rei to recommend that:
- Thailand eliminate its quantitative restrictions on imports of cigarettes and that it .
bring its tax laws and practrces into conformrty wrth its oblrgatrons under the General

Agreement

14. Thailand requested the Panel tov find that: -



(1) - Restrictions on imports

- .. its restrictions on imports were justified by Article XI:2(c) because cigarettes were *
an agricultural product within the meaning of Article XI and the Thai cabinet had
taken action to reduce the area in which tobacco could be planted and the production’
-of cigarettes; L : _ R _ - .

- Thailand's restrictlons on nnports were. also Justlﬁed under Amcle XX(b) because

" measures which could only be effective if cigarette imports were prohibited had been
~ adopted by the government to control smoking and because chemical and other
additives contained in United States cigarettes might make them more harmful than
. Thai mgarettes :

| - the restnctlons were justified by Thailand's Protocol of Accessxon to the GATT

* because the Tobacco Act of 1966, upon which the restrictions were based, predated - - |

Thvalland's accession to the GATT in 1982 and was mandatory in its expressed intent; )

(i) Internal taxes

- the excise, business and municipal taxes applied to cigarettes were not higher for -
imported ' cigarettes than for the like domestic product and were not herefore _
inconsistent with Article III; : : -

15 .kThailand therefore requested the_ Panel to reject the complaint of the _Uuited States.
B Article XI.

16. The United States argued that since 1966 Thailand had implemented an import licensing rl”
gime for cigarettes which was inconsistent with Article XI. The Thai Tobacco Monopoly had
imported cigarettes on only three occasions and the Government refused to consider import
licence applications from any other entity. The United States had repeatedly requested that
Thailand eliminate its “licensing restrictions and ‘permit imports of cigarettes :from other -
" contracting pames These requests had been turned down. Recalling that a number of recent
panel reports' which had been adopted by the CONTRACTING PARTIES, had confirmed that -

- the activities of state-controlled import monopolies must conform to a number of rules
contained in the General Agreement, including those of Article XI:1, the United States asked’
the Panel not to accept an artificial distinction between the activities of state-trading monopolies
and other government acts and policies to restrict trade. Such a finding would essentially vitiate
one of the most effective provisions for achieving the ob}ectxves of the General Agreement, i.e.
the - substantiai reduction of tariffs and other. barriers to trade and the ehmmatxon of
d1scr1mmatory treatment in international trade.

C. Exceptions to Article XI:I

() Aricle XI:2

17. Thailand’ recognized the existence of.a virtual prohibition on imports of cigarettes.
. However, it contended that this restriction' was justified under Article XI:2(c).. There was a
long-standing practice in GATT which had been accepted in past rounds of trade negotiations -
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“and followed by panels in other cases, to-treat products falling under Chapters | to 24 of the
CCCN or the HS nomenclatures as agricultural products within the meaning of Article XI.
Therefore, -cigarettes which were classified under the CCCN as 24.02.B and the HS

- nomenclature as 2402.20 were agricultural products. Thailand contended that import

restrictions on cigarettes were "necessary to the enforcement of governmental measures which
operated . to restrict the quantities of the like domestic prcduct" Allowing cigarette imports -
would undermine govemment pohcy to reduce the tobacco plantmg area and ‘cigarette .

~ production.

lR_eport of the Panel - "Republic of cheas Restrictions on Imborts of Beef, paragraph 115
(L/6503). Report of the Panel - "Japan's Restrictions on Impoﬁs of Certain Agricultural'
' _Products" paragraph 5.2.2.2. (BISD, 355/163). : . : ‘

18. The United States held the view that because of the fundamental nature of the ban on
~ quantitative restrictions, contained in Article XI:1, any exceptions to it must be narrowly
construed. With respect to each exception asserted, each and every condition’ must be mct
before a measure may be conSIdered as covered by the exception.

19. ‘The Umted States argued that the import restrictions mamtamed by Thailand on cxgarettes "
- could not be Justlf ed by Artlcle X1:2(c) for the following reasons:

(a) the implementation of the zmpox“c licensing system set forth in Sectioni 27 of the
Tobacco Act of 1966 acted as a de facto prohibition on imports from the -
United States and other contracting parties. At least two prior GATT panels had -

 found that import prohibitions were not justified under Article XT: 2(c)(i)." The Panel

“on "Japan - Restrictions on Imports of Certain Agricultural Products” had cited the

conclusion reached by the Panel on "United States - Prohibition of Imports of Tuna

- and Tuna Products from Canada”, which had noted t_h_at in Article XI:2(a) and (b),

- the words "prohibitions and restrictions" are used while in Article X1:2(c) mention is

only made of "restrictions", and had concluded that "the provisions of Article XI:2(c)
‘could not justify the application of an import prohibition”;

(b) the workmg assumption that a product falling under Chapters 1-24 of the CCCor HS

~ nomenclatures is considered anagricultural product should not automatically be

applied when that resulted in unnecessary and unintended exemptions from the

~ provisions ofArticle XI. Consequently, a cigarette .could not be considered an

. agricultural product simply because it is processed, in part, From an agncultural"
_product :

(c) - the import res'mctlons imposed by Thalland on c:garettes were not 'ecessary to .
ensure. enforcement of governmental measures which operate to restrict the
quantities of the like domestic product permitted to be marketed or produced since
there was no effective governmental policy to restrict.the quantities of Thai cigarettes
permitted to be marketed or produced. The Cabinet resolutions that the Thai
Government presented as measures to restrict marketing and production of cigarettes
did not have the effect of law. Moreover, Thailand had not presented any concrete
plans for implementing the Cabinet resolutions. The like domestic-product referred

1o in Article XI:2(c)(i) was cigarettes rather than tobacco leaf. Current constraints -
consisted of limited capacity while Thailand: had a stated policy of promoting
cigarette -exports and a -record -of increasing levels of production and sales of
cigarettes. In spite of anti-smoking activities in Thailand, no constraints had been. _
put on cigarette production. Various plans to-increase capacity had been considered



but had not been acted upon because of the United States' request to enter the market. -
Thailand, simply wanted to satisfy'domestic demand in cigarettes through sales of
. domestic products, It also wanted to maintain the income of tobacco growers and of
“those in related industries, to protect employment in the cigarette industry and ensure
a predictable and high level of government revenue.- A recent Panel report had
noted that the drafters of Article XI had agreed that the exceptxon "was not intended
to provide a means of protecting domestic producers against foreign competition" -
and "should not be construed as permitting the use of quantitative restriction as a
~method of protecting the industrial processing of agricultural or fisheries products";

TReport of the Panel on "Japan - Restrictions on Imports of Certain Agricultural Products”
(BISD, 355/230-231, paragraph 5.3.1.2). Report of the Panel on "United States - Prohrbmon of .
Imports of Tuna and Tuna Products from Canada", (BISD, 298/91). )

*Panel report on "Japan - Restrictions on Imports of Certain Agricultural Products"
paragraph 5.1.2 (BISD 358/163) :

(d)v a de facto ban on cigarettes which had been in effect since 1966 could 1ot be
considered an act to address unexpected excess supply of agncultural products, in the
meanmg of Article XI:2; '

- {e) the ‘restriction reduced the total of imports relative - to the total of domestic
production, as compared with the proportion which might reasonably be: expected to
rule between the two in the absence of restrictions. : : :

- 20. Thailand recognized that since the first Tobacco A'ct had been passed in 1938, no imports
of cigarettes'had been allowed, except on a few critical occasions when ms:gm*' cant quantities
had been imported during short periods of time. Thus, it could not be argued, as the
United States did, that the restriction had the effect of reducmg the proportron of i 1mports which’
“ might.be expected to ruie in the absence of restrictions.

(i  Article XX(b)

21. Tha:land contended that the prohibition on 1mports of cigarettes: was Jus’uf ed by the
objective of pubhc health pollcy which it was pursuing, namely to reduce the consumption of
- tobacco which was harmful to health. It was therefore covered by Article XX (b). - The"
production and consumption of tobacco undermined the Ob_]GCth@S set out in the Preamble of
the General Agreement which were: to raise the standard of living, ensure fuil employment and
a large and steadily growing volume of real income and effective demand, deve op the full use
of the resources of the world and expand the production and exchange of goods, Instead,
smokmg lowered the standard of irvmg, increased sickness and thereby led to billions of dollars
being spent every year on medical costs, which reduced real income and prevented an efficient
‘use being made of resources, human and natural. The production of tobacco had not altogether
been prohibited in Thailand because this might have led to productron and consumption of
narcotic drugs having effects even more harmful than tobacco, such as opium, marijuana and -
kratom (a plant with fragrant ‘yellow flowers and intoxicating leaves). . Historically, the .
manufacturing of cigarettes in Thailand had been aimed at providing a legal substitute for
narcotic products which were themselves outlawed. Cigarette production in Thailand was a
state-monopoly under the Tobacco -Act, because the government felt the need to have total R
control over such a product which, even though legal, could be extremely harmful to health. A
. main objective of the Act was to ensure that cigarettes were produced in a quantity just
lspfﬁcient to satisfy domestic demand, without increasing such demand. While a certain
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quantity of foreign cigarettes was smuggled into Thailand, this was unlikely to be done without

the manufacturers’ consent, since prior to the total ban on cigarette advertising which had been
implemented on 10 February 1989, foreign cigarette manufacturers had advertised on Thai
television, in mass circulation newspapers and on billboards. Indirect advertising had also taken
place and the logos of cigarette manufacturers had appeared on clothmo and many other
non-tobacco produets.

22. The United States noted the intent of the drafters of the General Agreement that measures
which a contracting party seeks to justi@ under the provisions of Article XX(b) should reflect
similar domestic safeguards. The draﬁmg history of Article XX(b) indicated that the Ianguage
in the preamble to Article XX stating that measures not be disguised restrictions on
international trade had this meaning in the context of Article XX(b). The United States further
noted that safeguards comparable to an unport prohibition did not exist with respect to domestic
cigarettes. -

23. The United States noted that a recent panel' had found that a contracting party could not ~ 7.+~
justify 2 measure inconsistent with another GATT provision as "necessary” in terms.of ~. =~
Article XX(d) if an alternative measure which it could reasonably be expected to employ and -~

which is not inconsistent with other GATT provisions is also available to it. It had also found . - -
that in cases where a measure consistent with other GATT provisions is not reasonably. -~ ..~

available, a contracting party is bound to use, among the measures reasonably avaﬂable toit, -
that which entails the least degree of inconsistency with other GATT provxslons ~The "

United States considered that Thailand, like other contracting parties, could pursue the objective o
of seeking to prevent the increase in the number of smokers without imposing a ban on imports.
The experience of other countries had shown that decreases in the level of smoking resulted = :

from diminished demand achieved through education and the recognition of the effects of -
smoking rather than restraints on the availability of cigarettes. Moreover, the United States
. considered that Thailand could not argue that the ban on imports was necessary to protect
“ ~human-life or health since domestic production, sales and exports of cigarettes and tobacco
- remained at high levels. Between 1979 and 1988, total domestic sales of Thai cigarettes had

' ."‘riseti by 2.6 per cent annually. They had risen by 5.76 per cent in 1987, after the active

anti-smoking campaign had started, and by 7.4 per cent in 1988. Most recent data suggested

..~ that-sales rose by about 8 per cent in 1989. They were forecast to rise again in 1990. These
- -figures indicated that there was an ongoing substantial increase in the number of smokers or a

- substantial increase in the number of cigarettes consumed by current smokers. The
~ anti-smoking campaign had been unsuccessful in actually diminishing the absolute level of

7 cigarette production and sales in Thailand, while all legitimate imports had been banned. There
- existed in Thailand a well-established demand for foreign cigarettes; met by 1ilega1 imports

. unauthorized by legitimate producers which accounted for 4 to 5 per Cent of the market

24. Tha,zland replied that the exception contained in. Amcle XX(b) reﬂected the recogrutlon
that public health .protection is a basic respon51b1 ity of governments. With the support of
non-governmental organizations, the Thai govemment had taken action to control smokmg by,
inter alia: ‘

- adopting a comprehensive natibnai_' programme for the control of tobacco use; .



- estabhshmg a body, the National Commmee for Control of Tobacco Use (NCCTU),
to 1mplement the national programme;

- imposing a total ban on direct and indirect advertising of cigarettes in all media,
legally enforced under the authority of the Consumer Protection Act; -7~

- informing the general pubiic'" aboUt the‘dangers of smoking;

- requiring the printing of seven rotatory health warnings on the packages of Cigarettes
- In accordance with the Consumer Protection Act;

- ) prohibiting smoking in all public transport, health’establishment's and other public

- impiov’_in_g__ c__i_ata collection on smoking and healith;

- promoting research on smoking and health.

'Panel report on "Unitec States - Section 337 of the Tariff Act of 1930" paragraph 5.26
- (L/6439). a

25. Most recently, on 6 'March.l990, the Thai Cabinet had decided to éit'a'_'c_k'the problem of
smoking on both the supply and demand sides by instructing the relevant authorities to:

S -."_. = reduce the production of cigarettes on a continuous basis;
- reduce the area where tobacco is grown;
- set aside funds to be used by the NCCTU in its anti-smoking campaign;

- encourage academic mstitutions in their role of expressmg or reflecting puoiic
_opinion on cigarette smoking;
- prohibit expoft_s of cigarettes.

26. According to Thailan(i,' the smoking rate among the Thai populéﬁion over 10 years of age
declined from 30.1 per cent in 1976 to 27.8 per cent in 1981, 26.4 per cent in 1986 and 25 per
.cent in 1988. In addition per capita consumption of tobacco declined at a rate of 2.2 per cent a

o year between 1974-76 and 1984-86. Aggregate consumption had increased at an average

":-'._'annual rate of 1.1 per cent in 1984-86 but this was largely accountable to increase in population
and- a higher standard of living whxch had encouraged smokers, particularly in rural areas, to

. switch from self-rolled cigarettes and tradmonal tobacco products to manufactured cigarettes.

At the same time, while total cxgarette production in Thailand was still growmg, the annual
o growth rate had fallen from 2.8 per cent to 2 72 per cent in recent years. ‘-

27. Thailand argued that while competitmn had desirable effects in international “trade in
goods, this did not apply to cigarettes. Governments in many countries, including the



- United States and Thailand, tried to discourage or control tobacco and cigarette consumption.
-Competition - would lead to the use of better marketing techniques (including advertising), a -
wider availability of cigarettes, a possible reduction of their prices, and perhaps improvements
_in"their quality. This might have the undesirable effect of leading to an increase. in total
_consumption, especially among - women and the young, which would run contrary to public
“health objectives. Some American cigarettes were specifically targeted at women of whom only
3.5 per cent smoked in Thailand compared to 30 per cent in Western countrles A recent report
of the Council on Scientific Affairs of the American Medical Association stated that at a:time
. when cigarette smoking is falling in developed nations, it is increasing in Africa, Latin America
and Asia as tobacco companies seek new markets. According to this report; the United States
leads the world in tobacco exports, and its cigarette exports to Asia had increased by 75 per cent
~in 1988 alone. Since the health consequences of the opening of cigarette markets constituted
one of the major justifications for Thailand's cigarette import rgime, Thailand deemed it
necessary that the paneI consult with experts from the World Health Organization (WHO) on
recent experience in countrigs which had been made to open their markets for cigarettes. ThlS
showed that once a market was opened, the United States cigarette industry would exert great
-efforts to force governments to accept terms and conditions which undermined public health *
and governments were left with no effective tool to carry out public health policies. Advertising
bans were circumvented and modern marketing techniques were used to boost sales.. Hence,
Thailand was of the view. that an import ban was the only measure which could protect public -
“health, Any other measure which allowed imports in any amounts would not be effective.

'28. Thailand also argued that cigarettes manufactured in the United States may be more -
harmful than Thai cigarettes because of unknown chemicals placed by the United States
cigarette companies in their cigarettes, partly to compensate for lower tar and nicotine levels. -

- United States cigarette. companies also used other additives which increased the health risks of -
smoking. One such additive was cocoa, which according to one study- increased the risk of -
_cancer, Others included deer tongue, ethyl butyrate, linayle- acetate, isoamyl acetate, 2,3,5
trimethyl and pyrazine. According to the United States  Surgeon-General's 1984 report, "a

“characterization of the chemical composition and adverse biolo'gical poteﬁtial of these additives .
is urgent!y reqmred but is currently 1mp0551b1e because cigarette companies are not required to
reveal what additives they employ in the manufacture of tobacco" (USDHHS, 1984).
According to Thailand, some United States cigarettes contained nicotine which was extracted
from tobacco leaf, resprayed back into the leaf as part of a process called "reconstituting” the
tobacco. Re-adding nicotine in chemical form to tobacco. leaf may make United States -

_cigarettes different from Thai cigarettes in the strict sense of the word and make them more -
addictive, since it could make inhalation easier and absorption of nicotine by the bloodstream .
and the brain more efﬁcxent y - '

29. The United States replied that the health hazards of smoking had been the subject of

: extensive documentation in a number of countries. The existence of such hazards was not the -

- real issue in this dispute. - The United States did not believe that Thailand had established that -
its import ban served. the purpose’of protecting public health or that such a measure was .
necessary to accomplish that purpose. The Thai Tobacco Monopoly produced at.least 15 .

- brands of cigarettes appealing to all types of consumers. - It had consciously attempted to imitate
"American blend" cigarettes, clearly in response to perceived consumer demand. These

_"American-style” brands were among the Monopoly's best sellers. Its distribution system was

- both extensive and well- established at the wholesale and retail levels. Few barriers were

" imposed to entry into the retail cigaretts business. Currently, Thail and had over 40,000 licensed
- cigarette retailers. The marketing techniques of the Thai Tobacco Monopoly were as effective

- as those of American manufacturers.” N°decision had been adopted by the Thai Cabinet to -

- reduce cigarette production untii 6 March 1990, i.e. after the United Siates had requested the



establzshment of the panel. In the past, the Thai Tobacco Monopoly had 1onored earlier Cabinet
decisions. For example it had not implemented the six labelling reqmrements mentioned by
Thailand and was negotiating with the government to weaken two- of them:. Moreover, three
major expansion plans had been initiated by the Thai Tobacco Monopoly. between July 1987
and January 1990, despite government policy, and new orders had been placed'fof machinery
. which would enable the Monopoly to increase its production by 10 billion cigarettes in 1991.
While the Ministry of Agriculture had been instructed in January 1988 to formulate a plan for
reducing tobacco acreage, this was -not relevant to the object of the dispute which was
cigarettes. Furthermore, Thailand had not presented any information on a concrete plan to

decrease acreage and Thai statxstlcs ‘showed, if anything, that tobacco acreage increased, rather_

than decreased, in the 1988/1989 season

30. According to the United States, the reasons identified by Thailand for the increasin.g-“ ;
“consumption of cigarettes, namely a switch from traditional tobacco products to manufactured = -~

cigarettes were of declining importance as the economic situation of Thailand changed.
: ,‘_Increased availability would lead to increased consumption if there was demand that was not

.. currently satisfied. Thus, as had happened in other Asian markets which had recently
.. liberalized import policies, opening the Thai market would lead to a shift in consumption from
- the Thai Tobacco Monopoly cigarettes to imported products, rather than to an increase in total

- demand.If the real issue was over advertising and concern over the creation of new customers

and “new . demand, that problem should be addressed directly and not through a
* GATT-inconsistent import prohibition. The United States could not accept the view that the
import ban on cigarettes was justified because of the lack of an alternative tool to carry out
public health policy effectively. Any measures that could be taken in pursuance of such
objectives should be taken on a national treatment basis. K

31. The United States denied that its cigarettes raised specia_l health concerns. Indeed, the Thai
government had recognized that United States and other foreign cigarettes were less harmful
than Thai cigarettes because of their significantly lower tar and nicotine content. Cigarettes
exported from the United States were the same product as the ones sold in the United States.
Their ingredients had" been disclosed to the Department of Health and: Human Services
since 1985, in pursuance of the Federal Cigarette Labelling Act. That Department had raised no
issue with any of the items on the list of ingredients that had been reported each year. None of
the other countries, such as the United Kingdom, France and the Federal Republic of Germany,
which also required disclosure of ingredients, had raised problems with ingredients in
United States cigarettes. Thailand, however, had no regulations or restrictions on ingredients or
flavourings used in cigarettes. The United States noted that the Thai Government admitted that
the Thai Tobacco Monopoly used additives in its cigarettes. With respect to the ingredients that
the Thai Government cited as raising .health concerns, the United States noted that the US

' _cigarette industry, unlike the Thai Tobacco Monopoiy, did not use deer tongue, also known as
~ coumarin. The Thai Tobacco Monopoly also. purchased cocoa which it used as flavouring and -

which was on the list of approved ingredients.of every country that maintained one. It was also

a substance frequently consumed as food or beverage 2,3,5 trimethyl was a flavoured aroma . - .

ingredient commonly used in food productsand approved by the US Food and Drug
Administration. Reconstituted tobacco had less nicotine than full leaf tobacco and the Thai
Tobacco Monopoly intended to use this technique in the future. According to independent
studies, tar and nicotine levels in Thai cigarettes were higher than in foreign cigarettes illegally
imported into: Thailand. ~ While it was true that United States cigarette exports to Asia had

“increased in recent: years, this increase, which was due to the dismantling of monopolies in
several countries, had. been from a zero base which explained the hloh percentage increase in
exports. Co
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32. Thailand replied that it had never recognized that foreign cigarettes were less harmful than
- Thai cigarettes. Even though their tar and nicotine contents might be lower, they were more
-_':addlctxve than Thai cigarettes because smokers tended to consume a hxgher number of low tar .
and nicotine cigarettes, in order to obtain the amount of nicotine to which they were used.
Artificial flavourings and other ingredients were added to -low tar/nicotine cigarettes to
_ compensate for the milder taste of such cigarettes. Thailand, like the United States; had
~ regulations on ingredients and flavourings. The Thai Tobacco Monopoly was required by a
Cabinet resolution of February 1990 to disclose the ingredients of its cigarettes to the Ministry
of Public Health. This Ministry had requested the Ministry of Finance, which supervised the
Thai Tobacco Monopoly to instruct it to.reduce or eliminate three of the ingredients which were
_considered particularly dangerous to health. Some of these, such as cocoa could be harmless
‘when eaten or drunk, but could be carcinogenic when burned. While it was true that the list of
additives to American cigarettes had been submitted to the Department of Health and Human
Services since 1985, only a consolidated list of additives which was used by six manufacturers
*. was submitted by these manufacturers, without identifying the brand (or brands) of cigarettes
containing particular additives and without indicating the amount of each additive used. Thus,

the nature of the information given to the Department of Health and Human Services limited the

ability to conduct a thorough analysis of the potential health risks of additives. - Canada had
passed legislation requiring all cigarette manufacturers to disclose the additives they used, and
as a result one leading United States manufacturer had withdrawn several of its brands. from the
Canadian market. Moreover, Thailand did not agree that cigarettes exported from the
United States-were the same product as those sold on the domestic market. Recent studies had
- shown that some foreign cigarettes sold in Asia contained a hlgher tar level than the same
brands sold in Austraha, Europe or the United States. - : :

33. Thailand recogmzed that consumptlon of cxgarettes had continued to rise in- Thaiiand in
" spite of the efforts by the government with the support of non- govemmental orgamzatxons
because such campaigns: took a long time to produce effects, as had been seen in the
United States where ‘consumption had continued to rise until ¥981, even though the first.
anti-smoking campaign had been initiated in 1965. Thailand denied that the objective of its
- policy was to protect domestic production of cigarettes. N°new factory had been built in the
“last 12. years and a number of plans to expand existing capacity had been rejected by the
government. Any machinery installed in existing factories was only replacing equipment whose

~ life-span had expired. While it was true that the Thai Tobacco Monopoly had delayed
" implementing the health warnings required by the Cabinet, and had tried to weaken two of

them, it could not ignore cabinet resolutions and would have tc enforce the ~warnings. Health
considerations overrode any other policy objectives of the government. Thus, the Ministry of
Finance had estimated that the importation of cigarettes would yield an extra revenue of baht '
800 million (about US$30 million) per year which was a substantial sum for a developing
“country. However, the government had dec:ded to forego this sum in deference to public health
considerations. - .

i 34 SinceMay 1689 Thailand had resisted bilateral pressures, under Section 301 of the US
- Trade Act, to open its market for cigarettes, and faeed the imminent threat of retaliation against
Thai exports to the United States, valued ‘at US$166 million. Even though exports. were the
lmchpm of Thailand's economic success, such considerations had given'way to health concerns.
In the course of these bilateral pressures, the United States had made it clear that its objectives
were not limited to market opening and national treatment on internal taxation but covered other
areas, such as a unilateral reduction of Thailand's import duty on cigarettes to zero, a low.
specific rate of excise tax on cigarettes (which when converted to an ad valorem basis, would
work to the advantage of higher-value American cigarettes) and the right for manufacturers of
foreign cigarettes to advertise and conduct point-of-sale promotion even though such a right was
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denied to manufacturers of domestically-produced cigarettes. Thailand therefore sought from
the Panel a recommendation as to whether Thailand was required by GATT provisions to grant
such concessions to the United States. Such a recommendation was necessary to protect the
credibility of the multilateral dispute settlement mechanism. Thailand also sought from the
Panel confirmation of its understanding that, in the event of its market for cigarettes being
opened, its obligations with regard-to the pricing, distribution, advertising, promotiOn and

. labelling of cigarettes were limited to proViding national treatment for foreign cigaféttes{_". .

"-'_35 In the view of the United States, there was a marginal benefit to'be gained from smokmg

low tar and nicotine cigarettes, rather than high tar and nicotine cigarettes. ‘With respect to
tobacco additives, it considered that there was no evidence that these additives had any adverse .

~effects and referred the panel to the findings of the American Health Foundation which were

annexed to.the'WHO submission. Moreover, Thailand's import prohibition had always affected
all cigarettes and not simply those containing additives, many -of which such as menthol were
also used by the Thai Tobacco Monopoly. United States cigarette manufacturers complied with
the labelling and dlsclosure requirements of United States law. Apart from cigarettes sold in
countries where local content requirements resulted in United States companies manufacturing
locally for domestic consumption through licensees, and in consequent variations in tar and
nicotine levels, all other cigarettes exported from the United States were identical to the product
sold on the domestic market. Unless Thailand amended the Tobacco Act of 1966 to eliminate
the monopoly on the manufacture of cigarettes, foreign firms would have to supply the Thai
market through imports. -In the case of Canada, only 1 per cent of the market had been held by
United States cigarette manulac:turexrq prior to the introduction of a reporting requirement for
additives. That did not chq_gge after the implementation of thé requirement as much of US
manufacturing and sales weére effected through Canadian licensees. - Some firms had expressed
concern about the protection of their trade secrets and had considered fhat_ the size of the market
did not justify continuing their export effort, especially as each Canadian province had enacted
individual requirements thus atomizing the market. The United States denied that it was
seeking anything other than the application of national treatment in measures taken by Thailand

' to control the consumption of cigarettes and objected to the Panel making recommendations on

xssues not raxsed by it, as these issues were outsade the terms of reference of the Panel.

(iii) '_ Protocol of Accession

36. Thailand argued that the Thai import rgime for cigarettes was in full conformity with~

* Thailand's rights and obligations under the General Agreement as the Tobacco Act of 1966 on

which the import restrictions were based, was covered by paragraph 1(b) of the Protocol for the
Accession of Thailand by the General Agreement according to which:

"Thailand ... shall .a;.)p;.ybto contracting parties provisionally and 's.ub'ect to this Protocol, .
- (b) PartIl of the General Agreement to the fullest extent not inconsistent with the
legxslatlon ex1stmg on the date of this Protocol" (BISD, 29S/3).

'[37 Recalling that the recent panel report’, adopted by the CONTRACTING PARTIES, on

"Norway's Restrictions on Imports of Apples and Pears” had concluded that in order to be

“eligible under the Protocol, existing legislation must (a) be legislation in a formal sense, (b)

predate the Protocol and (¢) be. maf\datory in character by its terms or expressed intent, the
United States argued that Thailand's restrictions on cigarette 1mp0rts were not covered by its

~ Protocol of Accession, because allhough they predated its accession to the CATT, they were
‘not mandatory. Section 27 of the Tobacco Act, 1966, did not impose a mandatory prohibition

on . importation of cigarettes, but only empowered the Director-General of ‘the Excise
Department to issue import licences. Moreover, imports had occurred under the Act. =



38. Aeeording te Théil_?nd, the Tobacco Act of 1966., which was the:Iegal basis for restrictions
on the importation of cigarettes, constituted existing legislation within the meaning of the

- Protocol. The Act could satisty each and every condition specified in the recent Panel report on

“Norway - "Restrictions on Imports of Apples and Pears": (L/6474, paragraph 5.7). The Act,
. which was adopted in 1966, predated the Protocol, which had itself been adopted in 1982. Even
though the Act did not state explicitly the intent of minimizing harm to public health, it was
self-evident that its intent was identical to that of its predecessor, namely the Opium Act

of 1929, which was to control consumption in order to minimize the harm to health. The

Tobacco Act shared the same features as the Opium-Act in requiring strict control over the
production, distribution, consumption etc. of the product from beginning to end. As in t_he case
- of the legislation which it had replaced, namely the Tobacco Acts of 1938 and 1943, the 1966
Act required the Thai government to control production, consumption, internal and international
trade of cxgarettes - The purpose of the Act was to ensure that the quality.and quantity of
tobacco products were such that they did not Jeopardlze public health. With this objective, the
law regulated the supply of tobacco products from both domestic and foreign sources. The
~ importation of tobacco; including cigarettes, was explicitly prohibited under Section 27 of the
- Tobacco Act of 1966. Although such prohibition could be relaxed by the Director-General of
- the Excise Department the mandatory intent of the law had to be respected v

D Artlcle III

39. The United States recalled that paragraph 3 of the Protocol of Accession of Tha iland to the =
GATT stated that Thadand "intends to bring into line with Article III of the General Agreement,

~ the business and excise taxes with respect to items on which the incidence of these taxes varies -
according to whether the items are locally produced or imported” (BISD, 29S/3), and that the -
CONTRACTING PARTIES had decided to allow Thailand until 30 June 1987 to bnng_.these
taxes into line with _Article 1. In 1987, noting that steps had been taken to align the rates of
- business and excise taxes applied in Thailand to domestic and imported products and that the
Thai government was in the process of introducing a value-added tax system which would
impose uniform taxes on domestic and imported products, the CONTRACTING PARTIES had -
. granted Thailand a further extension of time until 30 June 1990, for it to brmg aspects of its tax
3 system into confonmty with Article IIL. :

© 40. According o the United States the discriminatory and protectxve aspects of the tax system
applied by Thailand on cigarettes had not been addressed in the eight years which had passed
since Thailand had stated in its Protocol of Accession to the GATT its intention to bring its
excise and business taxes into conformity with Article Ill. Legislation to” xmplement a. -

- value- added tax system had not yet beed introduced in Parfiament.

"Panel on ’Norway Resmctaons on Imports of Apples and Pears" (L/6474) _
41.- In the view of the United States, adoption and implementation of a value-added tax system’
was not the only means to address the problems raised by the application to cigarettes of the
Thai business and municipal taxes.: These problems:should be addressed promptly and directly.
Furthermore, adoption of a value-added tax on cigarettes, as planned by the Thai government, - -
would not eliminate all of the discriminatory aspects of cigarette taxation in Thailand because
~ the value-added tax on imported and domestic cigarettes would replace the business and
municipal taxes but the excise tax, with rates tied to the amount of domestic tobacco in the
cigarette and higher ceiling rates for imported cigarettes, would continue to. be applied. Thus
domestic production of cigarettes would still be protected by a tax system permitting xmposmon
of a higher rate of tax on xmported products than on the like domestlc product. '

(i) Excise Tax
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42. In the view of the United States, cigarettes of varying tobacco mixtures were directly
. substitutable for the same end use. Although consumers may have different preferences

- resulting in a number of different brands. being offered in a particular market, manufactured
cigarettes shared the same general and many specific characteristics. They were therefore like

- products in the meaning of Article 1L By imposing higher excise taxes on forelgn cigarettes
.. than on domestic ones Thailand applied internal taxes on imported products in excess.of those -

- applied to like domestic products and thus acted inconsistently with its oblxoatlons under '
Article III. ‘

- 43, Thaxland accepted that the ceiling rate for the excise tax on foreign cigarettes was 80 per
* cent of the retail price or 0.60 baht/gram whereas the ceiling rate for domestic cigarettes was
60 per cent of th_e retail price. It also recalled that Article III:2 referred specifically to applied
rates of tax and._'ho_t to ceiling rates. The Thai Cabinet had decided on 20 June 1990, to apply a
single rate of excis_e tax on all cigarettes, regardless of their origin-and local tobacco content,
thus eliminating any-possibility for the excise tax to be applied in such a manner as to afford
- protection to domestic production of cigarettes. On 11 July 1990, the Ministry of Finance had
issued a regulation stipulating that the excise tax would be applied to domestic and imported
cigarettes at a single rate of 55 per cent. Hence, Thailand had fulfilled its Amcle III obiwanons
w1th respect to the excise tax on cigarettes. L :

44. The United States cont_ended that the new regulations had not changed the statutory rate of
tax that could be applied to imported and domestically produced cigarettes. Thus, the Thai law, -
on its face, permitted the apphcatmn of a higher rate of tax on nnported products than on
‘domestically-produced cigarettes. In response to Thailand's assertion that, since no action had
been taken which was inconsistent with Thailand’s GATT obligations, it would be premature t6
claim that the Thai excise tax rgime could be discriminatory, the United States stated that the
Panel on "United States - Section 337 of the Tariff Act of 1930" had looked at the potential for
discriminatory action rather than at specific instances of discrimination.

(ii). - Business and Municipal Taxes

45, The United States argued that Thailand imposed business and municipal taxes on imp'orte_d_ o

cigarettes, while exempting manufacturers and sellers of cigarettes made from domestic tobacco "
leaf from payment of their taxes. Thai officials had informed the United States that the Thai -* -

Tobacco Monopoly did not pay business and municipal taxes on any of its cigarette sales. This

clearly resulted in imposition of internal taxes on imported products in excess of those applied

to like domestic products and was thus inconsistent with' Thaﬂand’s obligations under "
Article 1. vl S

46 Thailand responded that exemption from business and municipal taxes was not conditional
.upon whether the cigarettes were imported or domestically produced since cigarettes imported
byv?flicenscd tobacco manufacturers” were aiso exempted from payment of the taxes.

-47 "The United States consxdered that exemptmo c1garettes Jmported by Hcensed. tobacco
. manufacturers from payment of business and municipal taxes failed to resolve the issue of
';:_._-apphcatlon of an additional tax on some imported products, in that only Thai- entities, with
-+ facilities in the country, had been hcensed as tobacco manufacturers. Thus, onIy the That
~“Tobacco Monopoly or one of the other- entities manufacturing tobacco products.in Thailand
could be exempted from the business. and municipal taxes, in the eveni. that. ‘they were
authorized to import cigarettes. Importers without such facilities and licenses ‘were not
exempted. The panel on "United States - Section 337 of the Tariff Act of 1930"" had concluded



that the applicability of-Article Il:4 could not "be denied on.the ground that most of’ the
procedures in the case before the Panel are applied to persons rather than products, since the
factor determining whether persons might be susceptible to Section 337 proceedings or federal
district court procedures is the source of the challenged products, that is whether they are of
United States origin or imported”. In the view of the United States a tax exemption based on
the identity of the importer was inconsistent with Article TIL e

-~ 48. While disagreeing with this view,- Thailand subsequently informed the Panel that the
" Ministry of Finance had decided to" streamline the business and municipal tax rgime on
"'cigarettes and had proposed that a Royal Decree be issued under the Revenue Code to explicitly
exempt all cigarettes, whether imported or domestically produced, from payment of these taxes.
On 27 August 1990, Thailand informed the Panel that the Royal Decree was adopted on
18 August 1990 and stated that Thailand had thereby fulfilled its Article III obhgatlons with
respect to busmess and municipal taxes on cigarettes.

Iv. Submissmx_l by the Eur‘opean Communities

49. The European Communities stated that, as an important manufacturer and exporter of -

cigarettes, they had a significant interest in the opening of the Thai market for cigarettes which - .

was estimated to be worth approximately US$1,500 million annually. The Communities

believed that the operation of Thailand's import ficensing rgime for cigarettes constituted a de
- facto prohibition inconsistent with Article XI:1, which was not covered by the exceptions set -
- vout in Article XI:2 or Article XX(b) and could not be justified under Thailand's Protocol of
-~ Accession to the GATT. The Communities also believed that there'was insufficient evidence

that Thailand was bringing its internal taxes into conformity with Artiéic’_-.l]l'as it had undertaken
to do at the time of its accession to GATT. The maintenance on m’gaféttes of discriminatory
‘excise .and business taxes could not be justified under the terms of paragraph 3 of Thailand's
Protocol, elght years after its accession. The Communities therefore supported the
" United States in its request that the Panel recommend that Thailand eliminate the quantitative
restrictions ‘maintained on imports of cigarettes and bring its tax laws and practlces on cxgarettes
into conforrmty with its obhgat‘ons under the General Agreement. L

V. * Submission by the WHO

50. On the basis of the: Memorandum of Understanding between the parties (see paragraph3
above) and in pursuance of Thailand's request (paragraph 27 above), the Panel asked the World
Health Organization (WHO) to present its conclusions on technical aspects of the case, such as
the health effects of mgarette use and consumption, and on related issues for which the WHO
was competent ) ;

'-51 In submissions to the Panel which were generally supported by Thailand, representatives
of the WHO explained that one of the best known effects of smoking was lung cancer but that
pulmonary and cardiovascular’ dxseases were also attnbutable to it, as were mcreased risks of
miscarriage, still-births S :

'Panel report on "Umted States - Section 337 of the Tariff Act of 1930" (L/6439)

or reductxons in blrth wexghts Many other health problems had also been linked with smoking:
ngarette smoking had been shown to be the leading cause of preventable death and disease in



s
oo
n

- developed nations. As far as Thailand was concerned, smoking-related cancer was not as high
as in many other developing countries and was relatively low in comparison to more affluent
countries. However; an increase in cigarette smoking would lead to an increase in mortality due
to lung cancer and: hypertension, which was already rising because of the increase in cigarette
consumption'_\yhich;_had occurred 10 to 20 years ago. '
52. According to 'thé;'r_eprcsegtatiyes- of the WHO, cigarette smoking was declining in
industrialized nations at-a rate of ‘1.1 per cent a year, but rising in developing countries by
2.1 per cent a year. Smoking prevalence was high among males in developing countries, but
low among women and children. -There were sharp differences between the cigarettes
manufactured in developing countries such as Thailand and those available in developed
countries. In Thailand like in other developing countries, the market was dominated by a
state-owned monopoly which promoted smoking minimally, inthe absence of competition.
Locally grown tobacco leaf was harsher and smoked with less facility than the American
blended tobacco used in intgrnational brands. Locally-produced cigarettes were unlike those
manufactured in western countries in that sophisticated manufacturmg techniques such as the
use of additives and flavourings, or the downward adjustment of  tarand nicotine were not
generally available, or were primitive in comparison to the techmques used by the multinational
tobacco companies. These differences were of public health concern’ because they made
smoking western cigarettes very easy for groups who might not otherwise: smoke, such as
women and adolescents, and create the fgls'e‘ illusion among many smokers that these brands
were safer than the native ones which consumers were quitting. In Thailand, half of the tobacco
crop was consumed in the form of hand-rolled cigars or cigarettes which yielded large amounts
of nicotine and tar and were popular among the eldeg‘ly. However, their use was fading as old
people died. There was no indication that young women turned to manufactured cigarettes
instead of the self-made ones which their elders had smoked. Approximately half of all tobacco
was used in the manufacturing of cigarettes by the govemment—owned monopoly which had
produced 30.4 billion cigarettes in 1987. An additional 1.5 billion cigarettes had been smuggled
into the country the same year, and foreign cigarette companies had advertised these allegedly
imported cigarettes on television and billboards despite the administrative ban on advertising
which had been in effect prior to the legislative ban. Current adult smoking rates were 67 per
cent for males and 6 per cent for females. The male rate had declined by 6 per cent since 1981,
Adult per capita consumption had also declined from 1,100 cigarettes per. person in the
late 1970s to 900 in 1985. The per capita rate was far lower than in the United States where it
stood at ‘3,200 per person per year.- A major factor in the recent decline in’ ‘per- capita.

o consumptxon of cigarettes in Thailand had been the adoption of recommended WHO smokmg B

' .control policies by the small but growing Thai tobacco control programme which had recently

secured passage of a law prohlbltmg all forms of tobacco advertising, including a ban on events: L e
sponsorshxp and forceful waming labels on packages. A number of events and numerous . .
educational programmes had been heid in Thailand on "World N°Tobacco Day” by the Thai - -~
Anti-Smoking Group which had been critical of the Thai Government's support of tobacco and. - -

had acted independently of the Government. If the multinational tobacco companies entered the:
market, the poorly-financed public health programmes would be unable to compete with the
" marketing budgets of these companies, as had been the case in other Asian countries whose
markets had been opened. As a result, cigarette consumption and, in turn, déath and disease
attributable to smoking would increase. o -

53. The representatives of the WHO stated that the use of additives in American cigarettes had
increased greatly during the 1970s with the introduction of low-yield cigarettes. They were: '
used to restore the lost flavour of the cigarette brought about by the reduction in tar and
nicotine. The US Suroeon—General reports had concluded that the lowering of tar and nicotine
had only a marginal benefit in contrast to quitting. Smokers of low-yield cigarettes had been
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- found to increase their consumption or to inhale more deeply. The health effects of cigarette "
~additives were being analysed by the US Department of Health and Human Services which
considered this task to be "enormously complex and expensive". Serious concerns about the
presence in cigarettes of certain additives had been raised by the American Health Foundation
which acted as a consultant to the Department of Health and Human Services on this issue.

- However, there was no scientific evxdence that one type of cigarette was more harmful to health
. than another X

54. According to the WHO representat_ives, another ,majoi difference between manufacturers
" of American cigarettes and of Thai cigarettes was that the former designed special brands aimed

at the female market. These cigarettes contained a much lower tar and nicotine level, thus

making it easier for women to inhale the smoke. Some were also made to appeal to women by
‘the addition of perfume or were made long and slender to suggest that smoking would result in
i thinness : T L

55. The WHO representatives stated that the experience in Latin America and Asia showed
that the opening of closed cigarette markets dominated by a state tobacco monopoly resulted in

~ an increase in-smoking. Multinational tobacco companies had routinely circumvented national -
- restrictions on advertising through indirect advertising and a variety-of other techniques.

" However, one country outside Latin America and Asia had recently taken action to. ban the
utilization in advertising of brand imagery linked to tobacco products. Particularly concerned
by the threats posed by advertising, the member states of WHO had adopted in May 1990,

' resolution ‘WHO 43.16 which urged all member states: . .

- 'to consxder includmg in their tobacco control strategies plans for iegisiation or other
- effective measures at the appropriate government level providing for : :

(c) progressive restrictions and concerted actions to eliminate eventually all direct
_ and indirect advertising, promotion and sponsorship concerning tobacco;"
56. The representatives of the WHO stated that their organization had convened in 1982 an
Expert Committee on "Smoking Control Strategies in Developing Countries" which had made a
number of recommendations designed to reduce smoking. In particular, this Committee, many
“of whose recommendations had already been adopted in Thailand, had recommended to
deveiopmg countries that all advertising and promotion of tobacco products be prohibited,
including through the sponsorship of sporting events, that where tobacco is‘a commercial crop,
its:'r0le be reduced in the economy through alternative use of land and labour for which the
assistance of organizations within the UN system, such as FAO and the World Bank, would be
sought. The same Committee  had recommended to developed countries, inter alia, that any
action possible be taken to curb activities aimed at promoting and selling tobacco products and -
'~ that any exported tobacco products conform to standards obtaining in the expomng country in
terms of health We*'nngs emissions and product mformation

57. The representatives of' WHO also state’d that policies ‘which raised the price of cigarettes,
for instance through taxation, could result i in a reduction in smoking. Studies showed that price

- elasticities-were higher for younger smokers than for dependent ones. “A recent study carried

‘out in a developing country indicated that the price elasticity of smoking was higher in
developing countries than-in developed ones, thus making measures which raise the price of
cigarettes, such as excise taxes, effective public health policy tools i in such,countries

l
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- 58. Responding to the submission of the WHO, the United States did not take issue with its
statements regarding the effect of cigarette use or consumption on human health because this
was within the WHO's area of recognized expertise. However, the United States took issue with
some of the conclusions drawn by the WHO on the effect of lifting the import ban on cigarettes
in Thailand as well as with the factual basis for these conclusions. The United States did not
consider that the WHO was speciaily competent to address the "health consequences of the
opening of the market for cigarettes" as requested by Thailand, but urged the Panel to limit the
issues presented to the WHO to those aspects referred to in the Memorandum of Understanding
between the partles (see parafrraph 3 above) :

59. On the questron of addmves contained in American cxgarettes the United States noted that
the American Health Foundation had stated that for the great majority of agents in the list of
tobacco additives contamed in the 1988 report of the Independent Scientific Committee on
Smoking and Health,. they had no krowledge of adverse health effects. Nevertheless, some of
the agents’ aroused concern. :

60. The United States d;sagreed with the assertion that Thai cigarettes were unlike western
cigarettes. In the view of the United States, the Thai Tobacco Monopoly had used additives and
flavourings for some time and had imitated United States cigarettes with the help of imports of
United States tobacco. - While the equipment presently used by the Thai Tobacco Monopoly
was not very modern, some of the machinery being purchased would permit the reconstitution
of tobacco and the use of other modern cigarette manufacturing techniques. Neither did the
United States agree with the view that prior to the imposition of the total ban on cigarette
advertising, foreign companies had been advertising smuggled cigarettes. Some of the actions
complained of could have been instances of trademark infringements or marketing of legitimate
goods. Moreover, the Thai Tobacco Monopoly had been advertising its cigarettes during the
period when the administrative ban had been in force. The United States noted that Thailand
cited the figure of 3.5 per cent for the smoking rate among women whereas the WHO reported
the figure of 6 per cent. While such statistics did not appear reliable, what seemed certain was
‘that the level of production of cigarettes in Thailand was rising at a large and steady pace.-

61. As to the effect of the lifting of restrictions on imports in othor.-’A__sién countries, the
United States considered that in these countries such restrictions as may have been implemented
had not been effective in decreasing the level of consumption. In oneof these countries-
consumption had declined after the cigarette market had been opened and had been
accompanied by a shift in consumption from domestic to foreign cigarettes.. In: anothér'country,
the growth rate of consumption had slowed down after the market had been opened while in the
third, consumption had not changed in the 18 months which had passed since the market had
- been opened. Comparisons between one of these countries and in particular”’ Thar!and ‘were not
appropriate because of developmental and cultural differences. It was therefore not accurate to
draw the conclusion on the basis of the experience of thesé countries, that smokmt7 among Thal .
women would increase as a result of opening of the Thai ma.rket B

62. The United States also stated that the 1989 Report of the United States Surgeon Ceneral‘
had concluded that there was no screntiﬁcally rigorous study available to the: publxc that
. provrded a-definitive answer to the basic question of whether advertising and “promotion
.Increase- the level of tobacco consumption and that the extent of the influence of advertising and
promotion on the level of smoking was unknown and possibly unknowable. ("Surgeon General,
Reducing the Health Consequences of Smoking" 512-12(1989).) Even if it were accepted that
advertising had an effect on the level of consumption of cigarettes, restrictions on advertising
and-fiscal measures to affect the price of cigarettes were available to control the level of
consumption. .. Such measures could be applied on the basis of national treatment and thus |




provide a. GATT consistent measure of addressiﬁg: the problem. The United ._S_tates could not
share the view that the Thai government and the anti-smoking lobby would not be able to resist:
- the efforts of the foreign cigarette interests to permit the marketing practices that they opposed.

VI FINDINGS
A; 'Introduction

. 63. The Panel noted that the issues before it arise essentially. from the following facts:
- Thailand restricts the importation of cigarettes under the Tobacco Act of 1966, which states that
“the importation ... of tobacco is prohibited except by licence of the Director-General".
Tobacco is defined in the Act to include cigarettes. Import licences for cxgarettes have not been
granted for the past ten years. Thailand also imposes on cigarettes an excise tax and, until
recently, _busmess and mumcnpal taxes. The Tobacco Act enables the Thai Government to
impose a-maximum excise tax of 60 per cent on domestic cigarettes and the hxgher of 80 per
cent or 0.60 baht/gram on imported cigarettes. Until 11 July 1990, the excise tax on domestic
. cigarettes varied in proportion to their foreign tobacco content; the more foreign tobacco they
* contained, the higher the excise tax rate. On 11 July:1990, Thailand modified its regulations to

provide for an excise tax of 55 per cent for all mgarettes Until 18 August 1990 business and -

municipal taxes were payable on all cigarettes except those sold by licensed cigarette
manufacturers or which were made from domestic tobacco. On 18 August 1990 Thailand
modified its regulations with the effect that all cigarettes were exempt “from busmess and
mumcxpal taxes. - ; ;

64. Thaxland's 1982 Protocol of Accession records its intention to bring as soon as possible its
business and excise taxes into conformity with Article Il of the General Agreement. The
Protocol prov1ded for a review by the CONTRACTING PARTIES if during the period. ending
30 June 1987 Thailand had not made the necessary modifications. This ‘period was
subsequently extended by the CONTRACTING PARTIES until 30 June 1990, when it lapsed -

65 The United States requested the Panei to find that the cigarette import resmctnons were'
inconsistent with' Article XI:1: of the General Agreement and were not covered by-any of the
except;ons in the General Agreement, in particular Articles XI:2(c)(i) and XX(b), or by the
provisions of Thailand's Protocol of Accession. It further reqhested the Panel to find that the

. taxes on cigarettes were contrary to thé national treatment provisions of Article III. - The

___Umted States asked the Panel to recommend that Thailand eliminate its quantitative restrictions
~ on the importation of cigarettes, and that it brmg its taxes on cxgarettes into confomnty with its
obhgatlons under the General Agreement. >

66. Thalland reques’_t_ed the Paneig’.to find that its. restrictions on the impe_rtation of cigerettes
were justified under Articles XI:2(c)(i) and XX(b) and by the provisions of Thailand's Protocol
of Accession, and that its taxes on cigarettes were.consistent with Article IIT.

B. Restrictions on the Importation of Cigarettes

() Article XI:1



" 67. The Panel, noting that Thailand had not granted ficences for the’ importation:of cigarettes .
durmo the past 10 years, found that" Thailand had acted mconsrstently wrtn Article XI:1, the -
relevant part of which reads: . 3 : :

"No prohibitions or restrictions ... made effective through ... import licences ... shail be

instituted or maintained by any- contractmg party. ondhe 1mportatlon of any product of the
territory of any other contractmg party ’ ;

(i) Article XI2()(i)

 -68. The Panel then examined Thailand's claim that its restrictions on the importation of
- ‘cigarettes were necessary to enforce domestic marketing or production restrictions for leaf
tobacco and cigarettes and that they were therefore justified by Article XI:2(c)(1), the relevant
part of which reads '

"The provisions of paragraph 1 of this Article shall not extend to the foliowing:

(c) Import restrictions on any agricultural or fisheries product, imported in any form,
necessary to the enforcement of governmental measures which operate:

(1) to restrrct the quantmes of the like domestic product perrmtted to be marketed -
or produced 5 v

- The Panel.-noted that this provision refers to "agricultural products":and agricultural products
"imported in any form”; and defines the latter in the Note ad Article XJ[:i_Z(e)1 as covering

"the same ‘products when in an early stage‘ of processing and still perishable, which’ "
compete -directly with the fresh product and if freely rmported would tend to make the
restriction on the fresb product mef‘ectwe

69. In the view of the Panel, the reference to "the fresh product” in this Note makes clear that -

the agricultural products subject to marketing or production restrictions must be fresh products.
It noted that a previous panel had reached the same conclusion, stating that the focus of this
provrsron was limited to a fresh product" and tnat - :

”the domestic product subject to restrictrons had fo be the product produced by farrners” 2

The Panel noted that this mterpretatlon was borne out by the drafting history, which suggested
~ that the provision was intended: to enable governments to protect farmers and fishermen who,
" because of the perishability of their produce; often could not withhold excess supplies of fresh
product from the market; At Ha'vana,— the relevant sub-committee agreed that the eXCeption

"should not be construed as permitting the ‘use of quantltatxve restnctxons as a method of -
protectmg the mdusmal processmg of agrrcultural or ﬁshenes products

- 70. The Panel found for these reasons that the only domestrc marketmg ‘and production

- restrictions that would be relevant uader Article XI:2(c)(i) were those that Thailand claimed to

have imposed on the production of leaf tobacco - not those on c1garettes and that consequer ntly
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thrs provision would cover unport resmctxons on y on (a) products that were "hke" domestrc
leaf tobacco and (b) products.. : : '

Artlcle XXXIV makes this Note an mtegrai part of the General Agreement R
*Report of the panel on "Canada - Import Restrictions on Ice Cream and Yoghurt" (L/6568
paragraph 66, adopted on 4December 1989). See also: Report of the panel on "Japan -
- Restrictions on the Import of Certam Agnculturai Products” (BISD 35S/163, paragraph 5.3.12; :
: adopted on 22 March 1989).
“United Nations Conference on Trade ‘and Employment, Reports of the Committees and
Prmc1pa1 Sub- -Committees, ICITO/I/8, page 94. See also: Report of the panel on "Canada -
. Import Restrictions on Ice Cream and Yoghurt" (L/6568, paragraph 60, adopted -on
- 4 December 1989); Report of the panel on "Japan - Restrictions on the Import of Certain
Agricultural Products” (BISD 355/163, paragraph 5.1.2, adopted.on 22 March 1988). . -
processed from such "like" products that met the conditions of the Note ad Article XI:2(c). The
 Panel, noting that cigarettes were not "like" leaf tobacco, but processed from leaf tobacco,
examined whether cigarettes fell within the range of products covered by this Note: It -
recognized that a central requirement of the Note was that the product processed from the fresh
- product was still "in an early stage of processing”. It noted that a previous panel had found that
agricultural products not normally intended for further processing such as ketchup could not be
regarded as eligible for import restrictions under Article XL:2(c)(i).! Since cigarettes could not
~ be described as “leaf tobacco in an early stage of processing” because they-had already
" undergone_extensive processing and, moreover, were not intended for further processing, the-
. Panel found that they were not among the products eligible for 1mport restnctlons under
Artlcze XI: 2(c)(1) :

71. Havmg made this ﬁndmg, the Panel did not consxder it necessary to examine whether
Thailand: had met the other requirements of Article XI:2(c)(i), in particular whether the .
quantities of leaf tobacco permitted to be marketed or produced had in fact been restricted;
whether, in spite of the absence of imports of cigarettes during ten years, Thailand's import

measure could nevertheless be regarded as an import restriction rather than an import
prohibition; ~ and_whether Thailand had fulfilled the public notice and the proportionality
- requirements of the last paragraph of Article XI:2. - : ' -:

,(iii) .Article XX(b)

72. The Panel proceeded to examine whef'rer T‘zar import measures affectmg c1garettes w*nle
contrary to Article XL1, were justified t Dy Article XX(b), which states in part:

nothmg in thrs Agreement shall be construed to prevent the adoptxon or enforcement by- :
any contractmg party of measures:

(b) necessary to protect human .. - life or health"

. 73. The Panel then defined the issues whlch arose under thlS provxslon In agreement with the
parties to the dispute and the expert from the WHO, the Panel accepted that smoking constituted .
a serious risk to human health and that consequently measures designed to reduce:the
consumptzon of cigarettes feil within the scope of Article XX(b). The Panel noted that this
provision clearly allowed contractmg parties to give priority to human health over trade
liberalization; however, for a measure to be covered by Article XX(b) it had to be "necessary”.

74. The Panel noted that a previous panel had‘discussed' the meaning of the term "necessary"



in- the context- of Article XX(d), which. provides an eXemption for measures which are
"necessary to secure compliance with laws or regulations which are not mconSrstent" with the .
provrsrons of the General Agreement The panel had stated that

"a contractmg party cannot Justxfy a measure: mconsrstent w1th other GATT provrsrons as
"necessary" in terms of Article XX(d).if an alternative measure “which it could reasonably
- be_expected to_employ and which is not inconsistent with other GATT provisions is
~ available to it. By the same token, in cases where a measure consistent with. other GATT
provisions is not reasonably available, a contracting party is bound to use, -among the
measures reasonably available to it, that which entarls the least degree of mconsrstency
with other GATT provisions."(emphasis supplied)’ '

Report of the panel on: "Japan Restrictions on the Import of Certam Agrrcultural
' ’_Products" (BISD 355/163, paragraph 5.3.12, adopted on 22 March 1988). -
Report of the panel on, "United States - Section 337 of the Tariff Act of 1930" (L/6439 '
paragraph 5.26, adopted on 7 November 1989). '
. The Panel could see no reason why under Article XX the meanmg of the term - "necessary”
~ under paragraph (d) should not be the same as in paragraph (b). In both paragraphs the same

term was used and the same objective intended: to allow contracting parties to impose trade .

restrictive measures- inconsistent with the General Agreement to pursue overriding public policy
goals: to the extent that such inconsistencies were unavoidable. - The fact that paragraph (d)
applies to inconsistencies - resulting from the enforcement of GATT-consistent -laws and
regulations while paragraph (b) applies to those resultmg from health-reiated policies therefore
did not justrfy a different mterpretatlon of the term "necessary". '

“ 75, ~ The Pane} concluded from the above that the import restrictions nnposed by Tharland
could be considered to be "necessary" in terms of Article XX(b) only if there were no
alternative measure consistent with the General Agreement, or less inconsistent with it,"which -

“ Thailand could reasonably be expected to employ to achieve its health policy obje_ctives. The-

~ Panel noted that contracting parties may, in accordance with Article Ill:4 of the General

Agreement, impose laws, regulations and requirements affecting the internal sale, offering for.

sale, purchase, transportation, distribution or use of imported products provided they do not -

thereby accord treatment to imported. products less favourable than that accorded to "like”

- products of national origin. The United States argued that Thailand could achieve its public

health "objectives: through internal measures consistent ‘with Article Il:4 and that the

inconsistency with Article XI:1 could therefore niot be. considered to be ' 'necessary” within the
meanmg of Article XX(b). The Panel proceeded to examine thrs issue in detail.

76. The Panel noted that the prmcrpal healith objectrves advanced by Thailand to justify its
import restrictions were to protect the public from harmful ingredients in imported cigarettes, " -
and to reduce the consumpuon of cigarettes in Thailand. The measures could thus be seen as
intended to ensure the quahty and reduce the quantrty of crgarettes sold in Thailand.

77. The Panel then exammed whether the Thai concerns about the quality of croarettes".i
consumed in Thailand could. be met-with measures consistent, or less inconsistent, with the
- General Agreement. Tt noted that other countries had introduced strict, non-discriminatory
labelling and ingredient drsclosure regulations which allowed governments to control, and the
public to be informed .of, the content of cigarettes. A non—drscnmmatory regulation
implemented on a national treatment basis in accordance with Article Il:4 requiring complete
disclosure of ingredients, coupled with a ban on unhealthy substances, would be an alternative
_consistent with the General Agreement. The Panel considered that Thailand could reascnably
“be expected to take such measures to address the quality-related policy objectives it now'.



pursues through an irnp'ort ban on all cigarettes whatever their ingredients.

78. The Panel then considered whether Thai concerns about the quantity of cigarettes
consumed in Thailand could be met by measures reasonably available to it and consistent, or
less inconsistent, with -the-Gener___al Agreement. The Panel first examined how Thailand might
. reduce the demand for cigarettes in'a manner consistent .with the General Agreement. The
Panel noted the view expressed by the WHO that the demand-:for cigarettes, in partienlar the
initial demand for cigarettes by the young, was influenced by cigarette advertisements and that
bans on advertisement could therefore curb such demand. At the Fox’ty—thrrd World Health
Assembly a resolutxon was approved stating that the WHO is: :

"Encouraged by ... recent information demonstrating the effectivene_ss__of tobacco control

° strategies, and in particular ... comprehensive legislative bans and other restrictive
. measures to effectively control the direct and the indirect advertising, promotion and
* sponsorship of tobacco”,!

Forty thrrd World Health Assembly, Fourteenth plenary meeting, Agenda Item 10,
17 May 1990 (A43/VR/14 WHAA43. 16) .

. The resolution goes_ on »to urge all member states of the WHO

"to consider mcludmg in their tobacco control strategies plans for legrslatlon or other'
effective measures at the appropriate government level provrdmg for

(c) progressive restnctxons and concerted actions to ehmmate eventually all dlrect :
" and indirect advemsmg, promotion and sponsorshlp concerning tobacco"!

A ban on the advertisement of cigarettes of both domestic and foreign origin would normally
meet the requirements of Article [II:4. It might be argued that such a general ban on all
cigarette advertising would create unequal competitive opportunities between the exxstmg Thai
supplier of cigarettes and new, foreign suppliers and was therefore contrary to Article 1H:4. :

Even if this argument were accepted, such an inconsistency would have to be regarded as
unavoidable and therefore necessary within the meaning of Article XX(b) because additional
advertising rights would risk stimulating demand for cigarettes. The Panel noted that Thalland"-_'i_'

had already implemented some non-discriminatory controls on demand, including information " .

programmes, bans on direct. and indirect advertising, wammgs on crgarette packs, and bans on
smoking in certain public plaees o :

79. The Panel then examined how Thailand might restnct the supply of cxgarettes in a manner

consistent wrth the General Agreement. The Panel noted that contracting parties may-maintain

governmental - monopolres such -as the. Thai Tobacco Monopoly, on the importation and

- domestic sale of products The Thai:Government may use this monopoly to regulate the
- overall supply of cigarettes, their prices and their retail availability provided it thereby does not

~accord imported cigarettes less favourable treatment than domestic cigarettes or ' act

mconsxstently with any commitments assumed under its Schedule of Concessions. * As to the '-
pricing of cigarettes, the Panel noted that the’ Forty-thlrd World Health Assembiy, in its
resolutlon cited above, stated that it was: S :

. "En‘c_ou_raged by ... recent i_nfonnation demonstrating the effectiveness of tobacco control
strategies, and in particular ..., policies to achieve progressive increases in the real price of



tobacco."
' It._aecor'dingly urged all member states

"to consider including in their tobacco control strategles plans for . progressive financial
measures aimed at discouraging the use of tobacco'” g '

s

For these reasons the Panel could not accept the argument of Thailand that competition between
imported and domestic cigarettes would necessarily lead to an increase in the total sales of
cigarettes and that Thaiiand therefore had no option but to prohibit cigarette 1mports

Forty-third WorId Heaith Assembly, Fourteenth plenary meetmg, Agenda ltem 10,
17 May 1990 (A43/VR/14; WHAA43.16).

*On the requirement. of equal competitive opportunities, see the Report of the panel on
"United States - Section 337 of the Tariff Act of 1930" (L/6439, paragraph 5.26, adopted on
7 \Iovember 1989). B

Cf Articles III:4, XVII and XX(d).

Cf Articles II1:2 and 4 and I:4.

Forty—thlrd World Health Assembly, Fourteenth plenary meetmg, Agenda Item 10,
17 May 1990 (A43/VR/14 WHAA43.16).

80. The Panel then examined further the resolutions of the WHO on smoking which the WHO
made available. It noted that the health measures recommended by the WHO in these
resolutions were non-discriminatory and concerned all, not just imported, cigarettes. The Panel
also examined the Report of the WHO Expert Committee on Smoking Control Strategies in
Developing Countries. The Panel observed that a common consequence of import restrictions
was the promotion of domestic production and the fostering of interests in the maintenance of
that production and that the WHO Expert Committee had made the following recommendation
relevant _in_this respect:

Where tobacco is already a commercial crop every effort should be ‘made to reduce its
role in the national economy, and to investigate alternative uses of land and labour. . The
sxistence.of a tobacco industry of any kind should not be perm=tted to. mterfere with the
implementation of educational and other measures to control smokmg it

81. In sum, the Panel considered that there were various measures,consistent..w_itﬁ-the General
Agreement which were reasonably available to Thailand to control the quality'and quantity of
cigarettes smoked and which, taken together, could achieve the health policy goals that the Thai
government pursues by restricting the: irnpOftation of cigarettes inconsistently with Article XI:1.
The Panel found therefore that Thailand's practice of permrttmg the sale of domestic cigarettes
while not permrmng the 1mpor1:at10n of forelgn cigarettes was an inconsistency with the General
Agreement not "necessary' thhm the meanmg of Article XX(b).

(iv) Protocol of Accession

82. The Panel then proceeded to examine whether Thailand's Protocol of Accession exem'pted..___i:

~import measures taken under the Tobacco Act from the application of Article XL:1 of the *

- General Agreement. Paragraph 1(b) of the Protocol contains the usual existing legislation
..~ clause which states: i




"Thailand .. shall apply to contractmg partres provrslonally and subject to this Protocol _.
(b) Part1l of the General Agreement to the fullest extent not inconsistent with its =
legrslatron exrstmg on the date of this Protocol. " ' :

Section 27 of the _Tobacco Act states that "the 1mportatron ... of tobacco is prohibited except by
licence of the Director-General", The United States argued that the existing legislation clause
covered only Jegislation which was mandatory and that Section 27 of the Tobacco Act, although
expressed as a prohibition, in fact provided for licensing of tobacco imports. Thailand argued
that the intent of the Tobacco Act was to restrict unports of crgarettes and that it was therefore

- mandatory.

83. The Panel noted that previous panel! reports had concluded that Iegrslatlon had to meet
three criteria in order to quahfy under the existing legislation clause. It had to

_"(a) be }egrslatlon in the formal sense,
'(b) predate the Protocol and
(c) be mandatory in character by its terms or expressed intent™

1982 Expert Comrmttee on "Smoking Controi btrategxes in Developmg Countnes
page 69; cited at page 16 in the WHO Submission to the Panel of 19 July 1990.

*Thailand Protocol of Accession (BISD 29S8/3). :

3Report of the panel on "Norway - Restrictions on Imports of Apples and Pears" (L/6474
paragraph 5 7, adopted on 21 June 1989). :

The mandatory character requxred for such legislation was exammed in a 1949 Workmg Party
report whrch stated that the existing legislation clause applied only to '

"leglslatton which is of a mandatory character by its terms or expressed intent - that is, it
-"1mposes on the executive authority requirements which cannot be modrﬁed by executwe
action’ o . : ; - . : #

The Panel noted that, while the Tobacco Act was legislation in the formal sense and predated
the Protocol of Accession of Thailand, it did not, by its terms or expressed intent, impose on the
Thai executive authorities a requirement to restrict imports that could not be modified by
executive action. On the contrary, Section 27 of the Act explicitly gives the Thai executive
authorities the power to grant import licences. The Panel therefore found that the existing
_legislation clause in Thailand's Protocol of Accession did not exempt the restrictions on the
1mportatron of cigarettes from Thailand's obhgattons under the General Agreement

C Internai Taxes on Cigarettes t
'_(i) Excise Tax

84. The Panel then turned to the issue of internal taxation and examined whether excise taxes
which could be levied by Thai authorities on foreign cigarettes were consistent with Article [IL.

. The United States- argued that the higher ceiling (80 per cent versus 60 per cent) on imported

' cigarettes was inconsistent with Article I11:2 which provided for national treatment on-internal - -
‘taxes. In addmon the actual rate charged for domestic cigarettes was calculated as a proportion



of the domestic tobacco content which, by affording protection to domestic production,
contravened Article II:1. Thailand replied that on 11 July 1990 the Mlmstry of Finance had
issued a regulation stlpulatmg that the excise tax would be applied at a single effective rate of
55 per cent for all cigarettes, domestic or imported. The United States argued that it was not
sufficient under Article III for the rates effectively levied to be the same; the maximum rates
that could be levied under the legislation also had to be non-discriminatory. The Panel noted
that previous panels had found that legislation mandatorily requiring the executive authority to
impose internal taxes discriminating. against imported products was inconsistent with
Article II:2, whether or not an occasion for its actual application had as yet arisen; legislation

merely giving the executive the posmbthty to act inconsistently with Article II:2 could not, by .-
itself, constitute a violation of that provxsxon The Panel agreed with the above reasoning and:- - ¥

found that the possibility that the Tobacco Act might be applied contrary to Article 1I:2 was not
sufficient to make it inconsistent with the General Agreement. i

(i) Business and Municipal Tax

) 85. The Panel then examined whether the exemption from Thai business and municipal téxes,

" "“which benefited local manufacturers and sellers of cigarettes made from domestic tobacco leaf,
. was contrary to ‘Article [Il. The United States argued that this provision was inconsistent with

o Article III since it resulted in the imposition of internal taxes on the imported product in excess
of those ‘on the domestic product. Thailand replied that on 18 August 1990 it had issued a
regulation which would remove business and municipal taxes on cigarettes.

1V\/o‘rking Party on "Notifications of existing measures and procedural questions” (BISD
11/49, paragraph 99 at 62; approved by the CONTRACTING PARTIES on 10 August 1949);
Report of the panel on "Norway - Restrictions on imports of apples and pears" (L/6474 at
paragraph 5.6, adopted on 21 June 1989).

*Report of the panel on "EEC - Regulation on Imports of Parts and Components" (L/6657 -
at paragraph 5.25, adopted on 16 May 1990). Report of the panel on "United States - Taxes on
Petroleum and Certain I:Tported Substances" (BISD 34S/160, 164, adopted on 17 ’une 1987).

-86. The Panel observed that the new Thai measure, by eliminating busmess and mumcnpal
taxes on cigarettes, removed the internal taxes imposed on imported cxgarettes in excess of
those applied to domestic cigarettes. The Panel noted that, as in the case of the excise tax, the -
Tobacco Act continued to enable the executive authorities to levy the discrimi natory taxes.

However, the Panel, recalling its findings on the issue of excise taxes, found that the. possxbll;tyk
that the Tobacco Act might be applied contrary to Article [II:2 was, by itself, not sufﬁcxent to

make it inconsistent with the General Agreement '

. VIL. CONCLUSIONS

87. The quantitative restrictions on the ifﬁﬁoftation of cigarettes maintained by Thailand

under Section 27 of its Tobacco Act of 1966 are contrary to Article XI:1 and are not justified by

‘Article XI:2(c)(i), Article XX(b), or paragraph I(b) oﬁ_’_[hailand’s Protocol of Accession.

88. The current regulations relating to the excise, business and municipal taxes on cigarettes
are consistent with Thailand’s obligations under Article III of the General Agreemerit.

89. The Panel recommends that the CONTRACTING PARTIES request Thailand to bring its
application of Secnon 27 of the Tobacco Act into conformity wﬁh ltS .obligations under the
General Agreement
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1. Cost of TTFD Installation

Cost 1_mpact' of Thai Turtle Free Device (TTFD) Installation i_n'Thailkand_

3. per 3,000 vessels/month

. . Subject Mil. Bath
1. Preparation of TTFD Use 13.0
- Cost of administrative and technical teams visit USA. 6.0
- Promation and publication of TTFD use . 1.0
- Expenment on the effcnen"cy of TTFD 2.0
- Semmar on TTFD use 4.0
2. installation of TTFD 75
- TTFD and accessories 3,000 sets (approx. 2,300/set) 7.0”
- Instéllation's expenses 2 0.5
3. . Inspection of TTFD Use -0.5
Total Cost - 210
2. Cost of the catch loss due to the use of TTED
_ Subjects Cost (Bath). Remarks
The loss.of thﬁ(‘e catch due to the TTFD use Fisherman can' earn
1. per vessels/ight - : 400 normally only 1,000 -
2. per 3,000 vessels/night(total shrimp vessels) 1,200,000 1,200 bath'/.r.ﬂght
" 30,000,000 )

Calculatlon

Mmlstenal Not;ﬁcatxon on TTFD xmposmon was lssued on Seotember 16, 1996 and came to -

ful! effect since October 186, 1996

1) Loss during October 16 - November 15 1996 (100 shrlmp trawlers)

-Il

100 ™ 400 * 30 days

1,452,000 Bath

7 months *-30 Mil. Bath

t

210 Mil.- Bath -

Total of Catch Loss of the TTFD Imposition = 1) + 2}

2) Loss during November 16, 1996 - June 15, 1997 (3,000 shrimp trawlers)

= 211,452 Mil. Bath




TS

3. Cost from US.’s regulation of sca turtles conservation on marine culture exporting

certification

Remarks -

subijccts . cost (mil. baht)

- Establishment of the certification
unit for culturz and caplure
shrimp exporting certification.

{. Government's Cost - - ‘ 0.570_

2. Exporters’ Cost : S . 0.812

3. Total Cost | 7.382

I. The Department of Ficheries
has sct the regulation and

routine work in various

fisheries stations and centers
throught out the coutry,

2. The exporiers are requested
more document for inspection
and crtification. These causcd
difficultics and delay of the

- shrimp export.

4. Income loss duc to the U.S. shrimp embargo duﬁug Méy-()clubcr 1996

subjects Income loss
' : mil. baht (mil US$)

Remarks

4, Tot_al Income Loss . | - 832(35)

t. Shrimp farmers 389 (15) | 1. Based on the reduction of

: ‘ the price by 3.54 bahkg.
compared to the 1995 price in
' the samic period, and the
cultured shrimp volume was
110,000 mt. during this period.

2. Fishermen 359 (13.8) | 2. Based on the reduction of
' the price by 6.83 baht/kg.
compared to the 1995 price in
the same period. and the
captured shrimp volume was
52,500 mt during this period.

3. Exporter . 84(3.2)] 3. The cooked shrimp item
- could not be exported during
May to October 1996
compared to the cooked shrimp
export volumn of 226 mt and
value of 84 mil. balit in the
same period.

Grand Total Cost (1. +2.+3.+4.) - = 1,071.834 Mil. Baht (Mil.USS 42.87)

Loss per vessel (Grand Total Cost/3,000 vesscls)

“0.357 Mil. Baht
US §14,290
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