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' Nancy L.Perkins ,” WTO Appeliate Body Report : United States ~ Import
Prohibition of Certain Shrimp and Shrimp Products,” Intemational legal Materials
Vol.38 (Jan 1989) : 118-120.
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® United States - Import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Appeliate Body in paras.162-163.

Para.162 “....the 1996 Guidelines specify the only way that a harvesting
country's regulatory program can be deemed “comparable” to the United States
program,and therefore, theu define the only may that a harvesting nation can be
certified under Section 609 (b) (2) (A) and (B) . Although the 1996 Guidelines state
that, in making a comparability determination, the Department of State "shall also take
into account other measure the harvesting nation undertakes to protect sea turtles .in
practice the competent government officials only look to see whether there is a
regulatory program requiring the use of TEDs or one that comes within one of the
extremely limited expections avaiable to United States shrin';p trawl vessels." '

Para.163 "...the effect of the application of Section 609is to establish a rigid
and unbending standard by which United States officials determine whether or not
countries will be certified, thus granting or refusing other countries the right to export

shrimp to the United States.”
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€ United States — Import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Appellate Body in para. 183.°It is also clear to us that Article X:3 of the
GATT 1994 established certain minimum standards for transparency and procedural
faimess in the administration of trade regulations which, in our view,are not met here.

| The non-transparent and ex parte nature of the intemal governmental procedures
applied by the competent officials in the office of Marine Conservation, the
Department of State, and the United States National Marine Fishheries Service
throughout the certification processes under Section 609 , as well as the fact that
countries whose applications are denied do not receive formal notice of such denail,
nor of the reasons for the denial, and the fact. too, that there is no formal legal
procedure for review of,or appeal from, a denail of an appication, are all contrary to
the spirit, if not the letter, of Article X:3 of the GATT 1994."

! para. 172."...., the policies relating to the necessity for use of particular kinds
of TEDs in various maritime araes, and the operating details of these policies, are all
shaped by the Department of Stateswithout the participation of the exporting
Members.The system and processes of certification are estalished and administered
by the United States agencies alone. The decision-making involves in the grant, denial

or withdrawal of certification to the exportingMember.is, accordingly, also unilateral,”
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8 para. 172, “Clearly, the United States negotiated serously with some, but not
with other Members (including the appelles), that export shrimp to the United States.
The effect is plainly discrimnitory and, in our view , unjustifiable. The unjustifiable

nature of this discriminition emerges clearly when we consider the cumulative effects



174

J L L ) d‘ W - A sulemael J J []
1N1|ﬂlﬂnﬁdﬂdﬂﬂ'ﬂtﬂuu'\ﬂfﬂ'\?ﬂut‘ﬂwﬂ“l“u‘)'ll-l‘lﬂn'ITﬂUﬂﬂ'lN'I?ﬂﬁNﬂfﬂdLﬂ'\ﬂ:lﬁ.lﬁ

e lidrdealinamisdedoomaniéa®

hulrzdutisnigrlingnafaldluin 1999 Guidelines dniedifl 14 gatan
2541  (1998) 15:'.'1n’uwmmui’nzﬁndﬂﬁuﬁ’qunu‘lur:ﬁ'uqnmaqummﬂmm
gnatamudo vafiieiRaanmanaslumseyinfiimziaadunanrieunaz 143
n¥ured(adoption)AnfnBuaasasdnsqussafunzlunirdremeamaluladfifuady
\Aspatie TEDs v mnﬁmﬁaammnﬂmnmjdwﬂnﬁ«ﬁaﬁﬂ:'lﬁﬁn'nﬂnﬁa (training)

WiRssAfiuntmnuAniossei

- -l o " - g o o b c— - .
T 4.mnaau'nmaaéneqnﬁsnim'ﬂ.umansmﬁﬂszuwammaaua TEDs
Alignansoissdeaniudsanizala winkildfumsiusesainaniz"

of the failure of the United States to pursue negotiations _for: establishing consensual
means of protection and conservation of the living marine resources have involved,
notwithstanding the explicit statutory direction in Sectioﬁ 609 itself to initiate
nertiations as soon as possible for the development of. bilateral and multilateral
agreements,”

® para. 171. “The inter-American Convenﬁon thus provides demonstration that
an alternative course of action was reasonably open to the United States for securing
the legitimate policy goal of it's measure, a course of action other than the unilateral
and non-consensual produres of the import prohibition under Section 609."

¥ United States — Import Prohibiton of certain Shrimp and Shdmp Products,
Report of the Appellate Body in para. 165 “....the United States did not permit imports
of Shrimp harvested by commercial shrimp trawl vessels using TEDs comparable in
effectiveness to those required in the United States if those shrimp originated in
waters of countries not certified under Section 609. In other words, shrimp caught
using methods identical to those employed in the united States have been exciuded
from the united States market solely- because they have been caught in waters of

countries that have not been certified by the united States.”
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2 United States — Import Prohibiton of certain Shrimp and Shrimp Products,

Report of the Panel in paras. 7.16. ' N

paré. 7.16 “Thus, Section 609 expressly requires the imposition of an import’
ban on imports from non-cCertified countries, We further note that in its judgement of
December 1995, the CIT directed the US Department of State to prohibit, no later than
1 May 1986, the importation of shﬁmp' or products of shrimp wherever harvested ?n
the wild vﬁt’h commercial fishing technology which may affect adversely those speciés
of sea turtles the conservation of which is the subject of regutation of the Secretary of
| Commerce. Futhermore, the CIT ruled that the US Administration has to apply the
import ban, including -to TéD-caught shrimp,as long as the country concemed has not
been certified. Inother words, the United Staies bans imporrts of shrimp or shrimp
products from any country not meeting certain policy conditions. We finally note that
previous panels have considered similar measures reestricting imports to be
“prohibitions or restrictions"on the importation of shrimp within the meaning of Articie
Xi:1 of GATT 1994.' Even ifone were to consider that the Unites States has not
admitted that it imposes an import prohibition or restriction within the meaning of
Article Xk1, we find that the wording of Section 609 and the interpretaion made of it by
the CIT are‘sufficient evidence that the United States imposes a “prohibition or
restriction” within the heaning of Article Xi:1. We therefore find that Section 609
violates Article XI:1 of GATT 1994."

® United States — Restrictions on Imports of Tuna 1991 in para. 5.18 * The

Panel therefore found that the direct import prohibition on certain yellowfin tuna and



178

sndzzinawindinmelsinguune MMPA sssauiguiwnammsiidnseninm X 1e9
GATT uaz luAdnfurasrnsntnnnisitiaduiafinmedUnited States — Restrictions

on Imports of Tuna 1994" aufFgasbithgnaral halszuiuil

r L) L] Ad: af

SeannmapllFdmnamiriaidinfudniinugwunsanmsiinnulsuelu
-II w . J 1 A - »
FoamreyinduasAuareidiwadaamuandwiuduninseninm XI 183 GATT

1994

] A ] L [ 1 i - N
urdsmduilguininia WiNarsutnudiurzudinmsdaiiumseyindiuon
4 ] - -l J - T« o -
foubildagndnnamnisinnidndudingidedeluieinmeyiniminensrnma
uardurndenimvienoanfesfungted GATT 1994 wsegiinmenodnaenlszmad
fUUANIATNATTERNIIEI AN AN TIRALEIATTIBLSIIHANNNIATY XX ( b ) VTR
” Y A . > - - .
( g ) sududesnfuminuaiuFesneyinduszAuaremiensssrumfuazfaudn

- §awnize bisinan dqqz‘lﬁndwhua:fﬂ‘umiﬂ‘lﬂ)

207U UNSRANUIBBNATT XX SINAVINRLIEIANENIIINS
ﬁﬁq'ﬁ'u_iﬂﬁmnﬂdimrﬁm:rnnmmﬂ XX luAn#e Chapeau down AERAITONSIN
deulsreanan XX Chapeau riou (@Aesnammniunidnfuazsdafusminfaes
awfguasdeadunma@enipiiasinasinvgiuninifedenifjifnwswnelavie

» '
wntnniudedbinnsfiadumanisfiszswitalsznaetsueuudy)  wnduldsuieu

certain yellowfin tuna products from Mexico and the Provisions of the MMPA under
which it is impose were inconsistent with Article X[:1"

" United States — Restrictions on Imports of Tuna 1994 in paré. 5.10 “The
Panel noted that the embergoes imposed by the United States were “prohibitions and
restrictions” in the term of Articie Xl ,since they‘ baned the import of tuna or tuna
products form any country not mesting certain policy conditions.They were not “duties
. taxes or other charges”. The Panel therefore concluded that the measures were

inconsistent with Article XI:1"
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** United States — Import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Pane! in para. 7.34 ".....the text of the chapeau of Adicle XX is not
without ambiguity. The word “unjustifiable” has never actually been subject to any

precise interpretations.”
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* United States — Import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Panel in paras. 7.27,7.35. )

para, 727, - pursuaﬁt to Adticle 3.20f the DSU and in accordance with
Appeliate Body decisions, we shouid, when trying to clarify the scope of article XX,
have recourse to customary rules of interpretation of public international law. We note
that Article 31(1) of the Vienna Convention on the Law of Treaties (1969) (hereafter the
“Vienna convention”) provides that:

“A treatyshallbe interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and the light of its object
and purpose”,

Therefore, in order to determine the scope of Article XX , it is necessary to
consider not only the terms in their ordinary meaning, but also their context and the
object and purpose of GATT 1994 and the WTO Agreement itself."

Para.7.35. Tuming to examination of the context of the terms and the object
and purpose of the WTO Agreement, we note that the notion of “context”,on the one
hand, and of “object and purpose”.on the other hand, are intimately linked.
indeed Article 31 (2) of the Vienna Convention provides that the context for the
propose of treaty interpretaion comprises the text of the agreement, including its
preamble and annexes. By the same token, determining the object and purpose of an
agreement implies an examination of the text of the agreement and of its preamble.
ConseQuently, we consider that ihe coﬁte)d of the chapeau of Article XX connot be

distinguished from that of Article XX as a whole. Furthermore, as the WTQO Agreement
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# United States - import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Appellate Body in para. 154. * We note once more that this language
demonstrates a recognition by WTO negotiators that optimal use of the world's
resources should be made in accordance with the objective of sustainable
development. As this preambular language reflects the intentions of negotiators of the
WTO Agreement , we believe it must add colour, texture and shading to our
interpretation of the agreements annexed to the WTO Agreement, in this case, the
GATT 1994. We have already observed that Aricle XX (g) of the GATT 199;1 is

appropriately read with the perspective embodies in the above preamble.”
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* . para.163. “The actual application of the measure, through - the
~ impementation of the 1996 Guidelines and the regulatory practicé.of -administrators,
requiures other WTO Members to adopt a regulatory program that is not merely
comparable ,but rether essentially the same .,as that applied to the United States
sﬁrimp tréwi vessels. Thus, the effect of the application of Section 609 is to establish a
rigid and unbending standard by which United States officials determine whethef or
not countries will be certified, thus granting or refusing other countries the right to
export shrimp to the United States. Other specific policies and measures that an
exporting that an exporting country may have adopted for the protection and
conservation of sea turtles are not taken into account, in practice, by the
administrators making the comparability determination.”

7 para. 168. “..the protection and conservation of highly migratory species of
sea turtles, that is, the very policy objective of the measure, demands concerted and
cooperative efforts on the part of the many countries whose waters are travered in the |
course of recurrent sea turtle migrations. The need for, and the appropriateness of,
such efforts have been recognized in the WTQ itself as well as in a significant number
of other intemational instruments and declarations. As stated earlier, the Decision on

Trade and Environment, which provided for the establishment of the CTE and set out
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its terms of reference, refers to both the Rioc Declaration on Environment and
Developmént and Agenda 21. Of particular relevance 12 of the Rio Declaration on
Environment and Development,.....

% paras. 169." The Inter-Amercan Convention provides that each party shali
take “appropriate and necessary measures” for the protec_tion. .conservation and
recovery of sea turtie populations and their habitats within such party's land territodr
and in maritime areas with respect to which it exercises sovereign rights or
jurisdiction.”

para.171."The Inter-American Convention thus provides convincing
demonstration that an altemative course of action was reasonably open to the United
States for securing the legitimate policy goal of its measure, a course of action other
the unilateral and non'consensal procedures of the import prohibition under Section
609"

® para. 174. “The length of the “phase-in"period is not inconsequentia! for
exporting countries countries desiring certification.That period relates directly to the

onerousness of the burdens of complying with the requisites of certification and the
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practical feasibility of locating and developing aitemative export market for shrimp.
The shorter that period; the heavier the burdens of compliance, particularly where an
applicant has a iarge number of trawer vessels, and the greater the difficulties of re-
orienting the harvesting country’s shrimp ex_ports. The shorter that perlod.in net effect,
the heavier the influence of the import ban. The United States éought to explain the
marked difference between “phase-n” periods granted to the fourteen wider
Caribbean/westem Atlantic countries and those allowed the rest of the shrimp
rxporting countries. The united States asserted that the longer time-period was
justified by the then undeveloped character of TED technology, while the shorter
period was later made possible by the improvements in that technology. This
explanation is less than per§uasive, for it does not address the administrative and
financial costs and the difficulties of governments in putting together and enacting the
necessary reggulatory programs and “credible enforcement effort”, and in
implementing the compulsory use of TEDs on hundreds, if not thousamds, of shrimp
trawl vessels.”

% bara. 177."When the foregoing difference in the means of application of
Section 609to venous shrimp exporting countries are considered in their cumulative
wieffect, we find, and so holdthat those differences in tratement
constiute"unjustifiable discrimination” between exporting contries dessirinng
certification in oder to gain access to the United States shrimp market withinthe

meaning of the chapeau of Article XX."
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¥ Canada — Measures Affecting Exports of Unprocessed Harmring and Seimon
in para. 4.4 “..The Panet agreed with the parties that Saimon aﬁd herring stocks are
“exhaustible natural resources” and the harvest limitations “restriction on domestic
production” within the meaning of Article XX (g )"

¥ United States — Restrictions on Imports of Tuna 1994 in para. 5.13
“....nothing that dolphin stocks couid potentially be exhausted ,and that the basis of a
policy to conserve them did not depend on whether at present their stocks were
depleted ,accepted that a policy to conserve dolphins was a policy to conserve an
exhaustible natural resouce.”

* United States — Standards for Reformulated and Conventional Gasoline |
panel report in para. 6.37 “In the view of the panel ,clean air was a resource (it had
value) and it was natural. It could be depleted. The fact that the depleted resource
was defined with respect to its qualities was not for the panel ,decisive. Likewise, the
fact that a resource was renewable could not be an objection. A past panel had

accepted that renewable stocks of salmon could constitute an exhaustible natural
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resource, Accordingly, the panel found that a palicy to reduce the depletion of clean
air was a policy to consefve a natural resource within the meaning of Article XX (g ).

u United States - import Prohibiton of certain Shrimp and Shrimp Products,
Report of the Appellate Body in para. 129 * The words of Article XX(g),"exhaustible
natural resources”,were actually ccrafted more than 50 years ago. They must be read
by a treaty interpreter in the light of contemporary concems of the community of
nations about the protection and condervation of the environment.”
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* para. 138 “Seciton609(b)(1) imposes an import ban on shrimp_that have
been harvested with commercial fishing technology which may adversely affect sea
turties, This provision is designed to influence countries to adopt national regulatory
programs requiring the use of TEDs by their shrimp fishermen. In this connection, it is
important to note that the general structure and design of Se3ction 608 cum
implementing guidelines is fairly narrowly focused. There are two basic exemption
from the import ban, both of which relate clearly and directlyto the policy goal of
conservaing sea turties. First,Section 609,as elaborated in the 1996 Guidelines,
excludes from the import ban shrimpharvested “under conditions that do not

adversely affect sea turtles”. Thus, the measure, Dy its terms, excludes from the
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States — Restrictions on imports of Tuna 1994 i WAANIUANUz@efuTReRs TN

import ban :aquacutture shrimp;shrimp species (such as pandalid shrimp)harvested
in water areas where sea turtles do not normally accur; ans shrimp harvested
exclusively by artisanal methods, even from non-certified countries. The harvesting of
such shrimbcleany does not affect sea turtles. Second, under Section 609(b)(2), the
measure exempts from the import ban shrimp caught in waters subject to the
jurisdiction of certified countries.”

¥ United States - Restrictions on Imports of Tuna 1991 in para.5.33. “.A
previous panel that a measure could be consider as “relating to the conservation of
exhaustible natural resources” within the meaning of Article XX { g ) only if it was

primarily aimed at such conservation “
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nramiloufinnznrsuntfitiadtdafinmAR United States — Restrictions on Imports of

Tuna 1991uazluA United States — Restrictions on Imports of Tuna 1994 VRanuls

4.3 “If such measures are made effective in conjunction with restriction on

1
domestic production or consumption” WussiAuill esAnsgmssallifindudnumsniing

* United States — Restrictions on Imports of Tuna 1994 in para.5.27. “The
Panel concluded that measures taken so as to force other countries to charge their
policies, and that were effective only if such changes occurred, could not be primarily
aimed either at the conservation of an exhaustible natural resource, or at rendering
effective restrictions on domestic production or consumption, in the meaning of Article

XX ( g ). Since an essential condition of Article XX ( g ) had been met."
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5.AlsziRunsldamRusneuATeEnAs XX (g) widluAdngures
mﬁn:qmmf«z'lﬁ::q‘l&’inu#-:fi'flu"lﬁﬁ'ndfmiﬂ'lﬂﬁﬂ:rm'a'lut‘:“mn'n'l{u'mﬂ XX(g)
il fusnerunusrenrcmadesnsnmisivizelid® (deananneiudn
-~ ~—-Principle of Judicial Economy At asAnzziufiafnmAncnrsunsilisdudiefinmite
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paAnmgnarnineifevniusdunbiinanfounlamisuimeluadild) udens

® United States - mport Prohibiton of certain Shrimp and Shrimp Products, -
Report of the Appellate Body in para.144."...in 1987, the United States issued
regulations pursuant to the Endangered Species Act requinng all United States
shrimp trawl vessels to use approved TEDs, or to restrict the duration of tow-times, in
specified areas where there was significant incidental mortality of sea turtles in shrimp
trawls. These reguiations became fully effective in 1990 and were later modified. They
now require United States shrimp trawlers to use approved TEDs "in areas and at
times when there is a likelihood of intercepting sea turtles® , with certain limited
exceptions. Penalties for violation of the Endangered Species Act, or the regulations
issued thereunder, include civil and criminal sactions, The United States government
currently relies on monetary sanctions and civil penalities for enforcement, The
government has the ability to seize shnmp catch from trawl vessels fishing in Unied
States waters and has done so in cases of egregious violations. We believe that,in
principle, Section 609 is an even-handed measure,”

“0 para.133."We do not pass upon the question of whether there is an implied

jurisdictional limitation in Article XX(g), and if so. the nature or extent of that limitation.”
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-sufficient nexus™ i W 1AT XX (g )&uqnﬂwmlﬁﬂuﬁﬂﬁwLﬁaaﬁ'uﬂqwqmmr
pmaihedmeiidedmdnfuosdaiminiiuningy®  desnlund
Aoy 4 31 AnznmaTiadtfoin muszesdnsqnesaieTiandlidnnam xx
(g) 'liuanmmmn‘bﬂﬁ 1ulMAR United States = Restrictions on mports of Tuna
1991 “uasutinciinmaawludesetneunselitivudaandilnngludrdndu
AR United States ~ Restrictions on Imports of Tuna 1994 “Puosiuliinen xx

“ para.133, “We note only that in the specific circumstances of the case
before us, ther is a sufficient nexus between the migratory 'and endangerred marine
populations involved and the United States for purposes of Article XX (g).”

“ gun geiine Assndaanpmnenfnmaialzmemeldnseunsd
swiratlzzmanisinren WTO uazAauande

“3 United States — Restrictions on Imports of Tuna 1991in para, 5.32. “The
Panel considered that if the extrajurisdictional interpretation of Article XX ( g )
suggested by the United States were accepted, each contracting party could
unilaterally determine the conservation policies from which other contracting parties
could not deviate without jeopardizing their rights under the General Agreement.”

“ United States — Restrictions on imports of Tuna 1994 in para .5.20."...the
Panel could see no vaiid reason supporting the conclusion that the provisions of
Article XX (g) apply only to policies related to the conservation of exhaustible natural
resources located within the territory of the contracting party invoking the provision,

The Panel consequently found that the policy to conserve dolphins in the eastem
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uannmshewngnssailfinanetdauhalzdmdlimlifiansianm

UMy 2 §neas Ae dhuinnan XX ( g ) sunmiiuenaruien i ussdiudnnan

tropical Pacific Ocean, which the United States pursued within its jurisdiction over its
nationals and vessels, felt within the range of policies covered by Articie XX (g).”

“S United Stétes — Restrictions on imports of Tuna 1994 in para.5.26. "The
Pane! observaed that Article XX provides for an exception to obligation under the
General Agreement. The long-standing pratice of panels has accordingly been to
interpret this provision narrowly, in a manner that preserves the basic objective and
principles of the General Agreement. If Article XX were interpreted to premit
contracting parties to deviate from the obligation of the General Agreement by taking
trade measures to implement policies, including conservation policies,within their own
jurisdiction, the basic objectives of the General Agreement would be maintained. If
however Article XX were interpreted to premit contracting partiés to take trade
measures so as to force other contracting parties to change their policies within their
jurisdiction, including conservation policies, the balance of rights and obligations
among contracting parties, in particular the right of access to markets. Would be
serviously impaired. Under such as interpretion the General Agreement could no
longer. Serve as a multilateral framework for trade among contracting parties.”

“ Nancy L.Perkins ."WTO Appellate Body Repoart : United States ~ import
Prohibition of Certain Shtimp and Shrimp Products,” International legal Materials :119.
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