nsliilandnsduiuneuaaauaRaIy:

Ansnsing THeNAVEAINAN U IDINULAAA

ﬂUEJ’J'VIEWI?WEJ’]ﬂ‘i
ammnimum'mmaﬂ

qwmuwuﬁumumwumqma‘ﬁﬂ‘mm’mmﬂmma‘aﬁmmmmmamumummm
a1 NRANART
ANEHAANART WNAINTIAINNNINENAE
Tnnsdnen 2553

AUANTVBIANIAINTUNUN NG



THE PRIVILEGE FOR WITNESS IN CRIMINAL TRIAL:
A STUDY OF THE PRIVILEGE BASED UPON THE STATUS OF A WITNESS

ﬂUEJ’J'VIEWI?WEJ']ﬂ‘i
q W‘TWﬂW MW ANDIR S

for the Degree of Master of Laws Program in Laws
Faculty of Law
Chulalongkorn University
Academic Year 2010

Copyright of Chulalongkorn University



v v a - 3 % :o o - -l
ndaaneNTinus nsliilenansdmiuneuyarsluafaigyn: Anwnsd
N7 RN ANEATNADTUTIBINENULARA
Tne WEIAAN ATUAY
AU UAAARNT
ol a a e o X - -l a a o«
1A TEMLTN AInenInusuan frumansiansed as.UiToun Azatined
Y o a - ' « o J 4'
LN N Ut URITud Uil
TRINIANHIAINUAN 4B
URAULIRANART
(794
ADLZNITUNTABLINENT

........ Sl A SO e AszauUNTINNNS

Y]
ol a o T e
T mmwﬂ?nmowmwuﬁuan

H ')H‘F‘\’mﬂ?’ﬁ’]?ﬂ n7. 1]’17[14’1 ﬂ?”J‘N’ﬂfJ

ﬂumrﬂmmni

NITNNTANEUBNNUNIINENAE

(819138 A7.9%E 21MT)



adn Fufia : nslilen@vsdmiunauyppalupieny: Anwnzdinasli
LRNANEANNADIUZIRINEUYARS. (THE PRIVILEGE FOR WITNESS IN
CRIMINAL TRIAL: A STUDY OF THE PRIVILEGE BASED UPON THE STATUS
OF A WITNESS) 2. ffinmaneniinuingn : faanmansansd aslin

A3atiael, 153 Wi,

o J o k% =:'° o a ) o £ ‘I Yo
wannguanaineaiunislilendnsdmiuneuyans Huaniliiyaaadalaiy

nivAulidsngsasiemaineiduwenu b

u lifaalinaonuian viralsifiaadn
seasAinaliinNuANATRIATIAY
£ a ° < Y] o
NNRIANTINAINE] 81uYAAR UaTDauTidIns1i
."-P’-n [~4 -l 1 A'
wNANTUNNALTiY ARlatlanzatiNegalunIg
° Y -l J 1 A. -3 1 AJA
ANTUARD Y1 TIDAS UBENEAAIN wAn1sAR LA

Avualiand@nia flaaznaliinanaldavnuse

NFUNTZUMINEFTE WL Noe
9IN1TNA WEEANHUAT AN LUNNS
ANAUN mumm_l AUBNTN A5 flunguneaald f9ann1sAnINLTY N5

an@visduiune AtuyARAAINN UNIE Ine

o 1 “ v ' v £
fJQNﬂ’J'\N‘thMNq“ manelsznis laun mﬂmﬂnﬁ‘n

miunszinguaranaiously

NNEAIAY ﬁﬂﬁnﬂmmmﬂﬁimﬁmngww n1sli
xananéﬁﬁﬁu ER ngwaneRlER el

(

AL a1 el [

UszinAgangw szinAanigaiizng dszinAditju uazdszmadiang iedinsziu

s lumswWauIng Ui eslszmalng

a1, DRAaRs... anailedelian "7“‘{0 ......... N .g.l.!.(”

= = J A a a ¢ o
ﬂmfﬁnm ..... 2583 v AEUNRTID 'a.mﬁ‘nmq'nmuwuﬁmn

v



# # 5186003634 - MAJOR LAWS
KEYWORDS : EVIDENCE / WITNESS / PRIVILEGE

WASSIG SRIKAEW : THE PRIVILEGE FOR WITNESS IN CRIMINAL TRIAL: A
STUDY OF THE PRIVILEGE BASED UPON THE STATUS OF A WITNESS.
THESIS ADVISOR : ASSOC. PROF. PAREENA SRIVANIT, Ph.D., 153 pp.

The rule of law involvi " for witness causes certain classes of

mpelled to appear at a trial as a

witness, b) to avoid ta eforg tes "'-l of to testify at all, or d) not to testify

in certain issue. Sinc \\\\:‘. protect certain societal value

which is more impo 1e witness although granting the

%

privilege will affect faet fiadi rOCES: ~ 5 spemally criminal case which

will have great impaci©o C \ e defendant, to choose not to

grant privilege to withesg'wi £ n st v -, It'in more damage to the society.
Therefore, many countrie chgd‘aﬂ"l &n e 2 of law that grants privilege to

bt e o 2l .
witness who has special statt JS8rwho E_ special duty.
,‘ ki
Thailand grants. witi = ’U' ge ing, the Queen, the Heir apparent to

the throne, the fr"“:"'"""“:"'""""m'—*:d person who have certain

occupation. The stddy four SS priVilege in criminal case because
of the status of the p(?fson in Thai law stlll has many problems which are; a) Granting

witness prﬂeﬂ%oﬁ E}aﬂ ?Wﬂé}ﬂ% of equality and also

increases tHg chance of avoudlr;g law. b) Grantmg witness pnwlege to person in
sona m mﬂ?mﬂwwv‘ Erﬁwaoﬂt grant witness
privilege to person who has close relationship with the defendant. Therefore, this
thesis comparatively studies the witness privilege in criminal trial according to the
law of Thailand, United Kingdom, United States of America, Japan and France to

analyze and develop the law of Thailand.
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The Youth Justice and Criminal Evidence Act 1999

Section 53 Competence of witnesses to give evidence.
(1) At every stage in criminal proceedings all persons are (whatever their
age) competent to give evidence.

(2) Subsection (1) has effect subject to subsections (3) and (4).

m as a witness, and
em which can be understood.

0C 'ngs is not competent to give

evidence in the proceedings f¢ ution ( he is the only person, oris one

of two or more persons, charged

of any offence in the procee dind&:(Whethet p of pleading guilty or for any other

reason).

= 9
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The Police and Criminal Evidence Act 1984

Section 10(1) Meaning of “items subject to legal privilege.”
Subject to subsection (2) below, in this Act “item subject to legal
privilege” means —

(a) communication between a professional legal adviser and his client or

“’”}cnon with the giving of legal advice to

an adviser or his client or any

any person representing his clien
(b) Com@
or any person represeM '

such representative and

the client;

ction with or in contemplation

:

(2) Items held with the |ntent|on of furthering a criminal purpose are not

tﬁﬂ‘ﬁ"’%ﬂ Ney ‘ﬁ NEIN?
0 mm:imﬁrzﬁxrag e

the proceedings shall, subject to subsection (4) below, be compellable to give evidence
on behalf of that person.
(2A) In any proceedings the spouse or civil partner of a person charged

in the proceedings shall, subject to subsection (4) below, be compellable--
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(a) to give evidence on behalf of any other person charged in the
proceedings but only in respect of any specified offence with which that other person
is charged; or

(b) to give evidence for the prosecution but only in respect of any
specified offence with which any person is charged in the proceedings.

(3) In relation to the spouse or civil partner of a person charged in any
proceedings, an offence is a specified offence for the purposes of subsection (2A)
above if--

(a) itinvolves an assau"ljt on; or.injury or a threat of injury to, the spouse
or civil partner or a person.who was at the material time under the age of 16;

(b) it is@sextal offencé alleged to have been committed in respect of
a person who was at the material time undér’"that age; or

(c) it consists of-'at:tem@ting or conspiring to commit, or of aiding,
abetting, counselling, procuring or irnciting':__'_tt_]el__commission of, an offence falling within
paragraph (a) or (b) above. 1 -’.f';t.-_‘_

(4) No person who'is charge@ﬁ’:ény proceedings shall be compellable
by virtue of subsection (2) or(2A) above {0 g:i;\f/jé“.évi’dence in the proceedings.

(4A) Réferenees—m—this—seeﬁeﬂ%a—pemen;cﬁarged in any proceedings
do not include a peréé)n'who is not, or is no longer, liable t"o‘,be convicted of any offence
in the proceedings (Whé{her as a result of pleading guilty or for any other reason).

(5) In any proceedings a/person whe has been“ut is no longer married
to the accused shall be compellable to give evidence as if that person and the accused
had never béem marnied:

(5A) In any proceedings a person who has been but is no longer the civil
partner of the accused shall be compellable to give evidence as if that person and the
accused had never been civil partners.

(6) Where in any proceedings the age of any person at any time is
material for the purposes of subsection (3) above, his age at the material time shall for
the purposes of that provision be deemed to be or to have been that which appears to

the court to be or to have been his age at that time.
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(7) In subsection (3)(b) above "sexual-offence" means an offence under
the Protection of Children Act 1978 or Part 1 of the Sexual Offences Act 2003.

(9) Section 1(d) of the Criminal Evidence Act 1898 (communications
between husband and wife) and section 43(1) of the Matrimonial Causes Act 1965

(evidence as to marital intercourse) shall cease to have effect.”
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Federal Rules of Evidence

Article V. Privileges

Rule 501. General Rule

Except as otherwise required by the Constitution of the United States or
provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to
statutory authority, the privilege of a withess, person, government, State, or political
subdivision thereof shall be governed by the principles of the common law as they may
be interpreted by the courts ofthe United States inthe light of reason and experience.
However, in civil actions and proceedings, with respect to an element of a claim or
defense as to which StatgdawsSupplies the rule of decision, the privilege of a witness,
person, government, Stai€, or /political subdivision thereof shall be determined in

_—

accordance with State‘law. L 4
4

Rule 502. Attorney-Client Privilege Vajnd Woijf;;Pr-oduct; Limitations on Waiver

(a) Scope of waiver. s 22450

In federal proceedings, the ;\p_]_a__-i»v,g[ by disclosure of an attorney-client

privilege or work product protection extends to an undi_sclosed communication or

information concerning the same subject matter only if that-indisclosed communication
or information ought in-fairness to be considered with the disclosed communication or
information.

(b) Inadvertent!disclosure.

A disclosure of a comimunication orsinformation covéréd by the attorney-
client privilege or warkyproduet protection does net operate as a'waiver in a state or
federal proceeding if the disclosure is inadvertent and is made in connection with
federal litigation or federal administrative proceedings — and if the holder of the
privilege or work product protection took reasonable precautions to prevent disclosure
and took reasonably prompt measures, once the holder knew or should have known of
the disclosure, to rectify the error, including (if applicable) following the procedures in

Fed. R. Civ. P. 26(b)(5)(B).
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(c) Selective waiver.

In a federal or state proceeding, a disclosure of a communication or
information covered by the attorney-client privilege or work product protection — when
made to a federal public office or agency in the exercise of its regulatory, investigative,
or enforcement authority — does not operate as a waiver of the privilege or protection in
favor of non-governmental persons or entities. The effect of disclosure to a state or local
government agency, with respect (@ non-governmental persons or entities, is governed
by applicable state law. Nothing in this ruie limits or expands the authority of a
government agency to disclose comminications o information to other government
agencies or as otherwise auifiorized or required by law.

(d) Controlling effect of court orders. "l

A federal gourtforder'that the attorney-client privilege or work product
protection is not waived as a result of élisclEsuye in connection with the litigation pending
before the court governs all persons or f:enltiti_es in all"state or federal proceedings,
whether or not they were parties fo! _tbe maf%éi_qb-efore the court, if the order incorporates
the agreement of the parties before the court. ;T-'J:‘

(e) Controlling effect of party agreements. :;;Z:.._'

el

An agreement on the effect of disclosdre of a communication or

information covered by the attorney-client privilege or work p’foduct protection is binding
on the parties to the“agreement, but not on other parties unless the agreement is
incorporated intera-court order.
(f) Included privilege ‘and-protection.

As used in this rule:

(1) Wattorney-client “privilege! means the! protection’ provided for
confidential attorney-client communications, under applicable law; and

(2) "work product protection" means the protection for materials prepared

in anticipation of litigation or for trial, under applicable law.
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ARTICLE V

PRIVILEGES

RULE 501. PRIVILEGES RECOGNIZED ONLY AS PROVIDED.

Except as otherwise provided by constitution or statute or by these or

other

privilege to:

producing any object o
Comment
The word “r “has been: tituted for the word “writing.” See the
Comment to Rule 101. |

RULE-502. LAWYE : 2
(a) Defimons. In this rule: m

(1)‘Blient" means ‘@’ person for whom a lawyer renders

sorssine g <ide o b b bl b & ven 10 v

professional legal services from the lawyer. - s

N W N9 R EU I VF W) 7} Beitriencea o be

disoloseg to third persons other than those to whom disclosure is made in furtherance of

the rendition of professional legal services to the client or those reasonably necessary
for the transmission of the communication.
(3) “Lawyer” means a person authorized, or reasonably believed

by the client to be authorized, to engage in the practice of law in any State or country.
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(4) “Representative of the client” means a person having authority
to obtain professional legal services, or to act on legal advice rendered, on behalf of the
client or a person who, for the purpose of effectuating legal representation for the client,
makes or receives a confidential communication while acting in the scope of
employment for the client.

(5) “Representative of the lawyer” means a person employed, or
reasonably believed by the client to be emplayed, by the lawyer to assist the lawyer in
rendering professional legal services.

(b) General rule of privileéje. A client has a privilege to refuse to disclose
and to prevent any other personsfrom disclosing a confidential communication made for
the purpose of facilitatingsthe rendition of ‘Ibrofessional legal services to the client:

(1)4dbetween the cIi:_eir’i't or a representative of the client and the
client’s lawyer or a representative o’f-'th:e Iav'v}yer;

2) betweer] the Iavvy:_é_[_,agd a representative of the lawyer;

(3)"by the client or -éff@_presentative of the client or the client’s
lawyer or a representative of the lawyer tc;é;fgwyer or a representative of a lawyer

representing another party. in-a-pending action and concerning a matter of common

interest therein; =
.‘(4) between representatives of the glient or between the client
and a representative of“t-he client; or
(8) among| lawyers “and their représentatives representing the
same client.

() MWhott may «Claim [privilegg. #Theyphivilegé «tndgr this rule may be
claimed by the client, the client’'s guardian or conservator, the personal representative of
a deceased client, or the successor, trustee, or similar representative of a corporation,
association, or other organization, whether or not in existence. A person who was the
lawyer or the lawyer’s representative at the time of the communication is presumed to
have authority to claim the privilege, but only on behalf of the client.

(d) Exceptions. There is no privilege under this rule:
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(1) if the services of the lawyer were sought or obtained to enable
or aid anyone to commit or plan to commit what the client knew or reasonably should
have known was a crime or fraud,

(2) as to a communication relevant to an issue between parties
who claim through the same deceased client, regardless of whether the claims are by
testate or intestate succession or by transaction inter vivos;

(3) as to a.communigation relevant to an issue of breach of duty
by a lawyer to the client or by aclient to the lawyes;

(4) as'to.a Commdnioation necessary for a lawyer to defend in a

legal proceeding an accusation .that the lawyer assisted the client in criminal or

fraudulent conduct; |

(5)48s to a cdmmL}n’i:cation relevant to an issue concerning an
attested document to which the lawyer lis a'@ attesting witness;

(6) ag'to @ Qommuniéjaf_tjog relevant to a matter of common interest
between or among two ormoge clieqts it thé.f-gﬁo_mmunication was made by any of them to
a lawyer retained or consulted ih‘bo’mmon, V@Hibffered in an action between or among
any of the clients; or o TS |

] i(?—}as%ea%emm%eation between-a public officer or agency and
its lawyers unless the‘COmmunication concerns a pending'i;vestigation, claim, or action
and the court determih‘e-s that disclosure will seriously ifnpair the ability of the public
officer or agengcy: to act'upon the claim+or c¢onduct 'a pending investigation, litigation, or
proceeding in the public interest.

Comment

The language “, or reasonably believed by the client to be employed,” is
added in subdivision (a)(5) to assure that the client does not lose the benefit of the
privilege in situations where a representative of a lawyer is not in the employment of the
lawyer, but is nevertheless reasonably believed by the client to be employed by the
lawyer at the time of the communication intended by the client to be confidential. While

the test in this subdivision, as in subdivision (a)(3), is partially subjective, it is not totally

subjective since there must be some reasonable basis for the belief.
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Rule 502 has also been amended to include a subdivision (d)(4)
providing that there is no privilege under the rule “as to a communication necessary for
a lawyer to defend in a legal proceeding a charge that the lawyer assisted the client in
criminal or fraudulent conduct.” Access to otherwise privileged communications seems
essential if the lawyer is defending a charge of assisting a client in criminal or fraudulent

conduct.

RULE 503. [PSYCHOTHEIRAPIST] [PHYSICIAN AND
PSYCHOTHERAPIST] [PHYSICIAN AND MENTAL-HEALTH PROVIDER] [MENTAL-
HEALTH PROVIDER] — PATIENT/PRIVILEGE.

(a) Definitiops. la this'rule: & &

1) A commqnicatio'ﬁ is “confidential” if it is not intended to be

4
disclosed to third persons, except those present to further the interest of the patient in

the consultation, examination, or, interVI_ew_, those reasonably necessary for the

vl ok
transmission of the communiCation,.and.persons.who are participating in the diagnosis

and treatment of the patient under the dire:e_i_tig;n_of a [psychotherapist] [physician or

psychotherapist] [phys_ician or _mental-health- providgr]_ [mental-health provider],

including members ofthe patient’s family.

[(2) “Mental-health provider” means a person authorized, in any
State or countrysr ok reasenably, belieyved-by-the ;patient-to be .authorized, to engage in
the diagnosis or ' treatment of a mental or emotional’ condition; including addiction to
alcohol or drugs.]

[(8) “Patient”"means an individual whe consilts'er is examined or
interviewed by a[psychotherapist] [physician or psychotherapist] [physician or mental-
health provider] [mental-health provider].]

[(4) “Physician” means a person authorized in any State or
country, or reasonably believed by the patient to be authorized to practice medicine.]

[(5) “Psychotherapist” means a person authorized in any State or

country, or reasonably believed by the patient to be authorized, to practice medicine,
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while engaged in the diagnosis or treatment of a mental or emotional condition,
including addiction to alcohol or drugs, or a person licensed or certified under the laws
of any State or country, or reasonably believed by the patient to be licensed or certified,
as a psychologist, while similarly engaged.]

(b) General rule of privilege. A patient has a privilege to refuse to
disclose and to prevent any other person from disclosing confidential communications
made for the purpose of diagnosis or treatment.of the patient’s [physical,] mentall,] or
emotional condition, including-addiction to"alcohel or drugs, among the patient, the
patient’s [psychotherapist] [physician o psychotherapist] [physician or mental-health
provider] [mental-health proVider] and persons, ineluding members of the patient's
family, who are participating .in ithe diadnosis or treatment under the direction of the
[psychotherapist] [physician or psyc'hothér:":.lpist] [physician or mental-health provider]
[mental-health provider]. J ’

(c) Who"may claim the pri\!ﬁlege. The privilege under this rule may be
claimed by the patient,; the patients gu?_rd|an or conservator, or the personal
representative of a deceased* paflent Th_person who was the [psychotherapist]
[physician or psychotherapist]-[physician “oF ‘mental- health provider] [mental-health
provider] at the time Of-the-commuRioaton=is presumed-to-have authority to claim the
privilege, but only on behalf of the patient.

(d) Exceptions. There is no privilege under this rule for a communication:

(1) relevant to an lissue inproceedings e hospitalize the patient
for mental illness) if the [psychotherapist] [physician or psychotherapist] [physician or
mentalshealtbipravider] fmentalzhealth provider]in"theicourseof diagrosis or treatment,
has determined that the patient is in need of hospitalization;

(2) made in the course of a court-ordered investigation or
examination of the [physical,] mental[,] or emotional condition of the patient, whether a
party or a witness, with respect to the particular purpose for which the examination is
ordered, unless the court orders otherwise;

(3) relevant to an issue of the [physical,] mental[,] or emotional

condition of the patient in any proceeding in which the patient relies upon the condition
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as an element of the patient’s claim or defense or, after the patient's death, in any
proceeding in which any party relies upon the condition as an element of the party’s
claim or defense;

(4) if the services of the [psychotherapist] [physician or
psychotherapist] [physician or mental-health provider] [mental-health provider] were
sought or obtained to enable or aid anyone to commit or plan to commit what the patient
knew, or reasonably should have known, was a crime or fraud or mental or physical
injury to the patient or anotherindividual;

(5) In"which~the Batient has expressed an intent to engage in
conduct likely to result in imminent.death or serious bedily injury to the patient or another
individual; }

(B)#relgvant’ to ah “issue in a proceeding challenging the
competency of the [psyghotherapist] [bpysician or psychotherapist] [physician or
mental-health provider] {mentalshealth prO\/ijd:?r]_;

(7)"relevant [to -a Bfe_a_ch of duty by the [psychotherapist]
[physician or psychotherapist]«fphysician @;”lﬁ.’ﬁental—health provider] [mental-health
provider]; or 4 :

(8) thatis-subjeci-to-a-duty-to-disclose-under [statutory law].

Comment )

The amendment of Rule 503 to incorporate a “mental health provider”
privilege is an-outgroWwth /©f & beliefithat=some form ofia “licensed social worker”
privilege shouldtbe incorporated in the Uniform Rules of Evidence to comport, at least in
part, with thexdecision of the Supreme [Courtrof-the~WUnited;States imJaffee v. Redmond,
518 U.S.:1,116 S.Ct. 1923, 135 L.Ed.2d 337 (1996), recoghizing what may be generally
described as a “social worker privilege” privilege. However, the amendment represents
a narrower concept of the privilege than a broadly defined “social worker privilege”
which would be fraught with interepretive difficulties and unnecessarily interfere with
litigation in an evidentiary system based largely upon “the fundamental principle that
“the public ... has a right to every ... [person’s] evidence” and that testimonial

privileges “are not lightly created nor expansively construed, for they are in derogation
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of the search for truth.” See Trammel v. United States, 445 U.S. 40, 50, 100 S.Ct. 906,
912, 63 L.Ed.2d 186 (1980), together with United States v. Nixon, 418 U.S. 683, 710, 94
S.Ct. 3090, 3108, 41 L.Ed.2d 1039 (1974). This policy led the Conference to adopt a
narrower form of the privilege denominated a “mental health provider” privilege
protecting only communications relating to the “treatment of a mental or emotional
condition, including alcohol or drug addiction” and incorporating the privilege in the

physician and psychotherapist-patient privilege of Rule 503.

The exceptions to.the priT/fiIege established by Rule 503 have also been
broadened in subdivision (@) The exceptions have a generic application, not only to the
mental health provider privilege but alsié to the physician-patient or psychotherapist-
patient privilege embraced within the rulejkaa'é well. The exceptions to the “social worker
privilege” recognized in the several statéf are numerous and varied. However, it is
believed that most of the exoeptiqns:_ recogj:f_wif__z,eg in the several states will be subsumed
under one or the other of the exceptiens sé‘ff‘o_r_th in amended Rule 503(d), in particular,
under subdivision (d)(8) provi'dirng' that thé%%é*ifs no privilege under the rule for a

communication “that is subjectto-a duty to diselose under [statutory law].”

Finally,‘ flexibility for the several states in :[he adoption of the rule is
preserved through bfacketing the provisions relatintg to the physician-patient,

psychotherapistpatientand mental health provider privileges!

RULE, 504 «SPOUSAL RRIVILEGE:

(a) Confidential communication. A communication”is confidential if it is
made privately by an individual to the individual’'s spouse and is not intended for
disclosure to any other person.

(b) Marital communications. An individual has a privilege to refuse to
testify and to prevent the individual's spouse or former spouse from testifying as to any
confidential communication made by the individual to the spouse during their marriage.

The privilege may be waived only by the individual holding the privilege or by the
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holder's guardian or conservator, or the individual's personal representative if the
individual is deceased.
(c) Spousal testimony in criminal proceeding. The spouse of an accused
in a criminal proceeding has a privilege to refuse to testify against the accused spouse.
(d) Exceptions. There is no privilege under this rule:

(1) in any civil proceeding in which the spouses are adverse
parties;

(2) in any criminal preeéeding in which an unrefuted showing is
made that the spouses acted jointly in thé'F commission of the crime charged,;

(3)_im"any  proceeding in whieh one spouse is charged with a
crime or tort against thesperson’ or proéerty of the other, a minor child of either, an
individual residing in the houseiold of e:i:t#ﬁ"er, or a third person if the crime or tort is
committed in the course oi committ'rng: a c'5ime or tort against the other spouse, a minor
child of either spouse, or an indivigugl residfrlg j_n the household of either spouse; or

(4)%in any other proéa{agi_ing, in the discretion of the court, if the

interests of a minor child of eithérrsp'ouse maﬁé;‘adversely affected by invocation of the

i i

privilege. 7 w2 -

RULE 505. RELIGIOUS PRIVILEGE.
(a) Definitions. In this rule:

(1) “Cleric” means|acminister) priest; ralbbi, accredited Christian
Science Practitioner, or other similar functionary of a religious organization, or an
individual nreasonably, believed:soste berby the indiyidual-cansulting-theicleric.

(2) 'A"communication is “confidential” if it is made privately and
not intended for further disclosure except to other persons present in furtherance of the
purpose of the communication.

(b) General rule of privilege. An individual has a privilege to refuse to
disclose and to prevent another from disclosing a confidential communication by the

individual to a cleric in the cleric’s professional capacity as spiritual adviser.



146

(c) Who may claim the privilege. The privilege under this rule may be
claimed by an individual or the individual’s guardian or conservator, or the individual’s
personal representative if the individual is deceased. The individual who was the cleric
at the time of the communication is presumed to have authority to claim the privilege but

only on behalf of the communicant.
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*

THE JAPANESE CODE OF CRIMINAL PROCEDURE (Act No. 131 of 1948)

Chapter XI Examination of Witnesses
Article 143

The court may, except as otherwise provided in this Code, examine any

person as a witness.

Article 147
Any person.may-refuse to give iestimony when there is the fear that such
testimony may result in criminal’presecution or conviction against:
(i) His/h€ér spouse, blé_pod relatives within the third degree of kinship
or relatives by affinity within the second degree of kinship or a

persgn who fprﬁerlfha_d such relative relationships with him/her;

4
(ii) His/her guardian, the‘supervisor of his/her guardian or a curator
(iii) A persaon for whom hei,shé iS @ guardian, supervisor of a guardian
add vl ok
or a ctrafor. .« “esd A

Article 149

A physician, dentist, midwife, nurse, attom;y' (including a foreign lawyer
registered in Japan), patent attorney, notary public or a*“person engaged in a religious
occupation, or amy,other person who was formerly engaged.in_any of these professions
may refuse to'give testimony on matters pertaining to the ‘confidential information of
others which he/she came to know through entrusted professional“Conduct; provided,
however, that this shall 'not apply whenithe persan in question hasigiven consent, when
the refusal is deemed to be an abuse of rights wholly for the interests of the accused
(unless the person is the accused), or where there exist other circumstances provided

for by the Rules of Court.

Available from: http://www.fernuni-hagen.de/imperia/md/content/rewi/japanrecht/StPO.pdf

(2010, September 19th).
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THE FRENCH CODE OF CRIMINAL PROCEDURE'

Article 109
(Ordinance no. 58-1296 of 23 December 1958 Official Journal of 24 December 1958)
(Ordinance no. 60-529 of 4 June 1960 Article 8 Official Journal of 8 June 1960)

icial Journal of 8 July 1989)
3 and 326 Official Journal of 23
.‘

urnal of 5 January 1993, in force

(Act no. 89-461 of 6 July 1989 Arli
oy

(Act no. 92-1336 of 16 De
December 1992 in force
(Act no. 93-2 of 4 Janua
on 1 March 1993)
(Act no. 2000-516 of 15 83 Official Journal of 16 June
2000, in force on 1 J

(Act no. 2000-1354 of ] 000, Arti cial Journal of 31 December

Any person 1 d & be ;-, | in the capacity of a witness is

obliged to appear, to swear a ;72 ) make a statement, subject to the provisions

Any j of information collected in

the course of his activiti€s is free not to disclose its origin.-

N1 533 ey i
IR I NN INYa Y

Article 335

The following people may not give evidence under oath:

Available from: http://195.83.177.9/code/liste.phtml?lang=uk&c=34 (2010, September 19th).
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1° the father, mother or any other relative of the accused, or of one of the other accused
persons present at and subjected to the same hearing;

2° the son, daughter or any other descendant;

3° the accused's brothers and sisters;

4° relations by marriage with the same degree of kinship;

5° the husband or wife; this prohibition endures even after a divorce;

6° the civil party;

7° children under the age of

(Act no. 93-2 of 4 Janu "; 5 Officia o.\. 5 January 1993, in force 1
March 1993) f

(Act no. 93-1013 of 24 ournal 25 August 1993, in force

2 September 1993)

However, th oath of the persons listed by the

previous article is not a cause: for either the public prosecutor nor any

other party opposeditfie taking of the oath
X

- _F
In the eve orosecutor or of one or more of

the parties, the witness’ ation in accordance with the

d's‘”e“”a“’ﬂﬁﬂ”ﬁ“F‘lﬂﬂ‘ﬁwmﬂ‘i
AR TN TN

(Act no. 2000-516 of 15 June 2000 art. 35 Official Journal of 16 June 2000 in force 1

ay be heard as a source of info

January 2001)

The Prime Minister and the other members of the Government may
appear as witnesses only after being authorised to do so by the Council of Ministers,
upon the report of the Minister of Justice.

This authorisation is granted by a decree.
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The provisions of this article do not apply to members of the Government

who are heard as assisted witnesses.

Article 653

Where an appearance takes place pursuant to the authorisation provided
for under the previous article, the ste ment is fecorded with the ordinary formalities.
Article 654

Where an _ : 5. NO requested or has not been
authorised, a statement | writing at tf ence of the witness by the
president of the appe e district court where he resides, if

the witness resides out e appeal court.
for this purpose to the judge
designated above a stateme case, together with a list of requests

and questions upon which the testi

X
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