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(n.d.). Available from: http://www.icj- cu org/dooket»’ﬁtes/91/7355 pdf, p. 631) “...We are disquieted by
the statement of the Court ... that Ar’ncle X of the Genotlde Convention “does not exclude any form
of State Responsibility.” It i is this dlsqwet that we Wlsh bﬂeﬂy to explaln

The Conventlon en‘G“enmde#s_ess*eﬁnaﬂy’amj‘pmﬁarﬂy’dwected towards the punishment of

persons committing genomde or genocidal acts and the preventlon of the commission of such

crimes by individuals. The fravaux preparatories, show that it was during the last stage of the
elaboration of thefConvention that, by a very slim majority ;of 19 votes t0117 with 9 abstentions, the
provision relating to' the responsibility of States for genocide or genocidal acts was included in the
dispute’settlement ¢lauseof Article™X, without the concurrent infroduction of-necessary modifications
into othertarticles of the convention. As can be seen from the authoritative commentary to the
Convention, published immediately after its adoption, “there were many doubts as to actual
meaning” of the reference to the responsibility of States (Nehemiah Robinson, The Genocide
Convention. Its Origin(s) and Interpretation. New York, 1949, p. 42.) As to the creation of a separate
civil remedy applicable as between States, the same author observes that “since the Convention
does not specifically refer to reparation, the parties to it did not undertake to have accepted the

Court’'s compulsory jurisdiction in this question” (ibid., p.43).”
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1JAAA (International Court of Justice, The Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia v. Yugoslavia), Preliminary Objections, Judgment of

11 July 1996, Dissenting opinion of Judge ad hoc Kreca [Online]. (n.d.). Available from:

http://www.icj-cij.org/docket/files/91/7365.pdf, pp. 767-777.)
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Vahakd N. Dadrian, The history of thelArmehian Genocide: Ethnic €onflict from the Balkans

to Anatoliaito the Caucasus (Oxford: Berghahn Books, 1995), #19elu John Quigley, The Genocide

Convention: An International Law Analysis (Burlington: ASHGATE, 2006), p.3.

? William A. Schabas, Genocide in International Law: The Crime of crimes (Cambridge:

Cambridge University Press, 2009), pp. 19-20. “...in the presence of these new crimes of Turkey
against humanity and civilization, the allied Governments publicly inform the Sublime Porte that they
will hold personally responsibility for the said crimes all members of the Ottoman Government as well

as those of its agents who are found to be involved in such massacres.”
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: Charter of the International Military T}ounal (1945), Article 6

“The Tribunal estahlished by the'Agreé:r‘r;;ent referred to in Article 1 hereof for the trial and
punishment of the major war gfiminals’ofthe Euré:pe’én Axis countries shall have the power to try and
punish persons who, acting in the interr_esgsr of theliIEyropean AXis countries, whether as individuals or
as members of organizations, committe@l.éhy of tﬁ;a-r%al[owing crimes.

The following acts, or any ofthem are criéé%oming within the jurisdiction of the Tribunal
for which there shall be individual ré—srid'néibility: G-

(a) Crimes"ggiahTSrp‘éamtmiaﬁnTn‘gTﬁrepaTatiénfinitiation or waging of a war of
aggression, or a war in v‘iol-ation of international treaties, agreemeﬁt—s or assurances, or participation
in a common plan or consp;iracy for the accomplishment of any of,the foregoing;

(b) War crimes: namely, violations of the laws or customs of war. Such violations shall
include, but not be“limited to, murder, ill-treatment or deportation to Wave labour or for any other
purpose-of Civilian population 6f orin occupied territory, murder or'ill-treatment of prisoners of war or
persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of
cities, towns or villages, or devastation not justified by military necessity;

(c) Crimes against humanity: namely, murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian population, before or during the war, or
persecutions on political, racial or religious grounds in execution of or in connection with any crime

within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country

where perpetrated.
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Leaders,forganizers, instigators 'and accomplices participating in the formulation or
execution of a common plan or conspiracy,to commit any of the foregoing crimes are responsible for
all acts ‘performed By anyspersons ih execution ofisuch plan.”

yausunauLle, mnw?mﬁ%némn [Online]l.  (n.d.).  Available  from:
http://www.bangkok.diplo.de/contentblob/3016706/Daten/1050539/IStGH_downloaddatei.pdf

N Raphae Lemkin, “Genocide as a Crime under International Law,” AJIL 41 (1947): 145 and

Matthew R. Lippman, “The Drafting of the 1948 Convention on the Prevention and Punishment of the

Crime of Genocide,” Boston University International Law Journal 3 (1984): 1, #nanalu Kriangsak

Kittichaisaree, International Criminal Law (Oxford: Oxford University Press, 2001), p. 67 and William

A. Schabas, Genocide in International Law: The Crime of crimes, pp. 29-30.
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FRAY
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II\/IT “Major War Criminals (USAA FranceJU!K and USSR v. Hermann Goering et al.),” IMT

22, 203 (1946): 45-46, Fnanaly Wlllfam A Schabas éenoude in International Law: The Crime of

crimes, p. 43. “...intended deliberate-and systemafrcgenoao’/o, that is extermination of racial and
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i Statute of the International Criminal Tribunal for the former Yugoslavia, Article 4 : Genocide

“1. The International Tribunal shall have the power to prosecute persons committing
genocide as defined in paragraph 2 of this article or of committing any of the other acts enumerated

in paragraph 3 of this article.
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2. Genocide means ény of the fduowing éd{chommitted with intent to destroy, in whole or in

r - e F 4
44 - - :_;JJ
part, a national, ethnical, racial or religious-group, as such:
T 7N
(a) killing members of the group;” T
3 L)
(b) causing séiioiﬁs‘mmmmo—mmbers—oﬁﬁebroup;

(c) deliberately inﬂiCting on the group conditions of life calculated to bring about its physical

destruction in whole or in part;
(d) impasing measures intended-to prevent births within the group;
(e) forcibly-transferring children of the group to another group.
3! The following acts shall'be punishable:
(a) genocide;
(b) conspiracy to commit genocide;
(c) direct and public incitement to commit genocide;
(d) attempt to commit genocide;
(e) complicity in genocide.”

*’ Claire de Than and Edwin Shorts, International Criminal Law and Human Rights (London:

Sweet & Maxwell, 2003), p. 280.
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% The Prosesutofv. Krsti¢, ICRFY (Trial Chamber), Case No. [T:98-33-T, Judgment of 2
August 2001, para.1.

* International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 297.
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" Interntional | Court of Justice, Case Concerning the Application of the Genocide

Convention on the'Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia.and Mohtenegro), Merits, Judgment of 26/February 2007, paras. 1+4.

*E\William A. Schabas, Genocide in International Law, p. 502.

“International Court of Justice, Case Concerning the Application of the Genocide Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Request for the Indication of Provisional Measures, Order of 8 April 1993 [Online].
(n.d.). Available from: http://www.icj-cij.org/docket/files/91/7305.pdf; International Court of Justice,

Case Concerning the Application of the Genocide Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment of 26

February 2007, paras. 7-8. and William A. Schabas, Genocide in International Law, p. 503.
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Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Further Requests for the, Indication of Provisional Measures, Order of 13
September 1993 LOniine]i (n.d.)} Available from:“http:/AMww.icj-¢ij.org/decket/files/91/7311.pdf and

International Courtiaf Justice, Case Concerning the Application of the Genocide Convention on the

Prevention and. Punishment of the. Crime .of. Genocidé (Bosnia.and.Herzegovina v. Serbia and

Montenegro), Merits, Judgment of 26 Febtuay:2007, paras. 7-8.

*"International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 14.
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* International CoL_th of Justice, The Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia v. Yugoslavia), Préliminary Objections, Judgment of
11 July 1996 [Online]! (n.ds). Available from: http:/Avww icj-eij.org/docket/files/91/7349.pdf, para. 19.
“The Court notes that Bosnian and Herzegovina became a Member of the United Nations following
the decisions adoptedson,22 May 1992 by the Security Council and the Geineral Assembly, bodies
competent under the Charter. Article XI of the Genocide Convention opens it to “any Member of the
United Nations”; form the time of its admission to the Organizations, Bosnia and Herzegovina could
thus become a party to the Convention. Hence the circumstances of its accession to independence
are of little consequence.”

*"Ibid., para. 21.

“Ibid., para. 22. “In such a convention the contracting States do not have any interests of

their own ; they merely have, one and all, a common interest, namely, the accomplishment of those
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high purpose which are the raison d’ étre of the convention. Consequently in a convention of this
type one cannot speak of |nd|V|duaI advantages or dlsadvantages,to States, or of the maintenance of
a perfect contracttal balance between rights and duties!”

“Ibid., para. 22. “The object and purpose of the Genocide Convention imply that it was the
intention.of the Generai Assembly'and of the'States which adopted'it that assmany, States as possible
should participate. The complete exclusion from the Convention of one or more States would not only
restrict the scope of its application, but would detract from the authority of the moral and
humanitarian principles which are its basis.”

0 Ibid., para. 23.

“"bid., para. 17. “The proceeding instituted before the Court are between two States whose

territories are located within the former Socialist Federal Republic of Yugoslavia. That Republic

signed the Genocide Convention on 11 December 1948 and deposited its instrument of ratification,
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without reservation, on 29 August 195& A‘[ the tlme.of the proclamation of the Federal Republic of
Yugoslavia, on 27 April 1992, a formaI declaratlonwas‘adopted on its behalf to the effect that: “The
Federal Republic of Yugoslavia, cbhﬁhuihg the StatefThférnational legal and political personality of

the Socialist Federal Reeﬂbhc—of—‘?‘ugvslawa—shan_s‘mcﬂy_abﬂje fby‘féﬂ the commitments that the
Socialist Federal Republlc of Yugoslavia assumed internationally. _

This intention thus expressed by Yugoslavija to remain bc:und by the international treaties to
which the formerfYugoslavia was party was confirmed in an official Notel of 27 April 1992 from the
Permanent Mission“of Yugoslavia to the United Nations, addressed to the Secretary-General. The
Court observes, furthermore, "that™it ‘|has' not been” contested 'that' Yugosiavia was party to the
Genocide"Convention. Thus, Yugoslavia was bound by the provisions of the Convention on the date
of the filing of the Application in the present case, namely, on 20 March 1993.”

2 Ibid., para. 34.

* Ibid., para. 46.

“Ibid., para. 32. “...It follows that the rights and obligations enshrined by the Convention

are right and obligations erga omnes. The Court notes that the obligation each State thus has to

prevent and to punish the crime of genocide is not territorially limited by the Convention.”
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“See International Court of Justice, Application for Revision of the Judgment of 11 July 1996
in the Case concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia

and Herzegovina), Judgment of 3 February 2003 [Online]. (n.d.). Available from: http:/www.icj-
cij.org/docket/files/122/8248.pdf
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(Prevention Genocide International, Convention dnr"thg Prevention and Punishment of the Crime of
Genocide [Online]. nd.). —" Available from:

http://preventgenocide.org/law/convention/ UNTreaty&}bﬂection—

GenocideConventionStatdsReport.htm)

“® Internationat-Court of Justice, Case Concerning the<Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26:February 2007, paras. 80-81.

: m“ﬂmﬁmﬂuﬁ'qmmﬁﬁﬁwmm (res judicata) fu umaﬁ\aﬁﬂﬁwmmmmm@ﬁmrzgﬂﬁu
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v wile i S diuAn Codiichahdeiledidi 3 S iphl Al Toudiah “Ce.p99NYnyAaTe 60
%’mmdwﬁ'}ﬁwmwwmmafmﬂuﬁqmLL@:VL;Jﬁmi@mﬁmi L-ﬁ”\nfu Lifﬂmmmﬁﬁﬁwmﬁﬁqm?mﬁmm”
(International Court of Justice, Corfu Channel (United Kingdom of Great Britain v. Northern Ireland-
Albania), Assessment of the amount of compensation due from the People's Republic of Albania to
the United Kingdom of Great Britain and Northern Ireland, Judgment of 15 December 1949 [Online].
(n.d.) Available from: http://www.icj-cij.org/docket/files/1/1663.pdf, p. 248. “...the Statute (Article 60),

which, for the settlement of the present dispute, is binding upon the Albanian Government, that

Judgment is final and without appeal, and that therefore the matter is res judicata.”)
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" International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro),"Merits, Judgmentlof 26 Februarny 2007, paras. 100-101, 103 and 104.

“Ibid., para. 103.

; Convention-en the Prevention andPunishment of the Crime of Gepocide, Article IX

“Disputes between the Contracting Parties relating to the interpretation, application or
fulfillment of the present Convention, including those relating to the responsibility of a State for
genocide or for any of the other acts enumerated in article lll, shall be submitted to the International
Court of Justice at the request of any of the parties to the dispute.”

* International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 140.
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® bid., para. 471,

sk
Statue lof the International"Court of Justice; Article 35

“1. The Caurt shall be open to the states parties to the present Statute.”

3k sk
Statue of the International Court of Justice, Article 56

“4. The judgment shall state the reasons on which it is based.”
°'International Court of Justice, Case Concerning the Application of the Genocide
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Merits, Judgment of 26 February 2007, Joint Dissenting Opinion of Judges
Ranjeva, Shi and Koroma [Online]. (n.d.). Available  from: http://www.icj-
cij.org/docket/files/91/13691.pdf, para. 2-4.

* Ibid., para. 13.

*Ibid., para. 14.
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* International Court. of .Justice, Case Concerning .the Application, of the Genocide

Convention on 'the Prevention and'Punishment of the Crime of Genocide (Bosnia'and Herzegovina
v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, Separate opinion of Judge

Tomka [Online]. (n.d.). Available from: http://www.icj-cij.org/docket/files/91/13699.pdf, para. 24.

*Ibid., para. 35.

*® International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 176.

" Ibid., para. 156.
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Conventlon on. Ihe Prevention and Punishment of the Crlme_ of Genocide, Article Il

“In the present Convention, genocide means any of the followmg acts committed with intent
to destroy, in whole or in part; agnational, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately ‘inflicting .on'.the group/conditions |of! lifé 'calculated™to bring about its
physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.”

*® International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 297.

sksk
Convention on the Prevention and Punishment of the Crime of Genocide, Article Il
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“The following acts, shallbespunishable;

(@) Genocide;

(b) Conspiracy to.commit genaqcide;

(c) 'Birectand public'ineitement to commit genocide;

(d) Attempt to commit genocide;

(e) Complicity in genocide.”
: Convention on the Prevention and Punishment of the Crime of Genocide, Article IX
“Disputes between the Contracting Parties relating to the interpretation, application or

fulfilment of the present Convention, including those relating to the responsibility of a State for

genocide or for any of the other acts enumerated in article lll, shall be submitted to the International

Court of Justice at the request of any of the parties to the dispute.”
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* International Caurt of Justice, Thé Application of the Convention on the Prevention and

Punishment of the!Crime of Genocide (Bosnia v. Yugoslavia), Preliminary Objections, Judgment of

11 July 4996, para 132 [T TheCouttwolld observelthatthe reference to Article 9tol'the responsibility
of a Stateifor genocide or for any of the other acts enumerated in Article 3’, does not exclude any
form of State responsibility. Nor is the responsibility of a State for acts of it organs excluded by Article
IV of the Convention, which contemplates the commission of an act of genocide by ‘rulers’ or ‘public
officials’.”
%
Convention on the Prevention and Punishment of the Crime of Genocide, Article |

“The Contracting Parties confirm that genocide, whether committed in time of peace or in

time of war, is a crime under international law which they undertake to prevent and to punish.”
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® International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 161. “To determine what

are the obligations of the Contracting Parties underithe Genocide Convention, the Court will begin
with the terms of its Article I. It contains two propositions. [he first is the affirmation that genocide is a
crime under international law..Fhat-affirmationds to be-read-in conjunction with the declaration that
genocide is a crime under international law, junanimously adopted by the General Assembly two
years earlier in its resolution'96 (l)y'and referred’lfo in the Preamble to the Convention (paragraph 142,
above). The affirmation recognizes the existing '[eg_uirements of customary international law, a matter

emphasized by the Court in 49514

-

The origins of the Gonvention“show t_lb‘at’-'it was the intention of the United Nations to
condemn and punish genocide as ‘a prirpé undelr;'gpte‘mational law’ involving a denial of the right of
existence of entire human groups, a deni'all whicﬁ:“&p‘cks the conscience of mankind and results in
great losses to humanity, and WhiChJW:.S; CEmtrary to;i;fé?law and to the spirit and aims of the United
Nations (Resolution 96 (_I)ﬂ of the Géﬁ'éfa_F ‘Assemb:l;,'f;lj‘ééémber 11I1;h 1946). The first consequence
arising from this concebﬁlémmmméh\@ntion are principles which are

recognized by civilized nations as binding on States, even without any conventional obligation. A

second consequence is the universal character both of the condemnation of genocide and of the co-
operation required in order to liberate mankind ffom such an odious Scourge’ (Preamble to the
Convention) . . .

The objects of,such a'convention must also be Considered. The Convention was manifestly
adopted for a purely humanitarian and civilizing purpose. It is indeed difficult to imagine a convention
that might have this dual character to a greater degree, since its object on the one hand is to
safeguard the very existence of certain human groups and on the other to confirm and endorse the
most elementary principles of morality.” (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, 1.C.J. Reports 1951, p. 23.)

Later in that Opinion, the Court referred to “the moral and humanitarian principles which are

its basis” (ibid., p. 24). In earlier phases of the present case the Court has also recalled resolution 96
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(1) (I.C.J. Reports 1993, p. 23; seg also.pp: 348 é’ﬁé—-gxgto) and has quoted the 1951 statement (/.C.J.
Reports 1996 (ll), p. 616). The Couft?eaﬁirmed the__’IBJF’)H and 1996 statements in its Judgment of 3
February 2006 in the case conc'e'm'lhg-iArmed :}\"éﬁj\?fﬁe’s on thel_‘ Territory of the Congo (New
Application 2002) (Demééraﬁc—RepUiﬂfc—om—Gongo—VTRwandé)flﬂparagraph 64, when it added
that the norm prohibitin‘g genocide was assuredly a perempto’r'y’ norm of international law (jus
cogens).” 7’ ’

o Ibid., para.| 162 “Those characterizations of the prohibition on‘genocide and the purpose
of the Convention are significant for the interpretation of the second proposition stated in Article | —
the undertaking by the Caontracting Parties to “prevent” and|punish ‘the ‘eiime. of genocide, and
particularly in this context the undertaking to prevent. Several features of that undertaking are
significant. The ordinary meaning of the word “undertake” is to give a formal promise, to bind or
engage oneself, to give a pledge or promise, to agree, to accept an obligation. It is a word regularly
used in treaties setting out the obligations of the Contracting Parties (cf., for example, International
Convention on the Elimination of All Forms of Racial Discrimination (7 March 1966), Article 2, para. 1;
International Covenant on Civil and Political Rights (16 December 1966), Articles 2, para. 1, and 3,

for example). It is not merely hortatory or purposive. The undertaking is unqualified (a matter
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considered later in relation to the scopelof the .'g)ﬁlig!ation of prevention); and it is not to be read
merely as an introduction to later é‘*préss refere%éié;dto legislation, prosecution and extradition.
Those features support.the conclusion tH'at Article:.f'j"i'f;‘bé’rticular it§, undertaking to prevent, creates
obligations distinct from ihvse_wrﬂth_aﬁm—'rrﬁhe—summ iAﬁicles. That conclusion is also
supported by the purely Hurﬁanitarian and civilizing purpose of thei(;onvention.”

% Ibid., p. 61-62, éara. 163 “The conclusion s confirmed’ by two aspects of the preparatory
work of the Conveéntion and tthe circumstances of its conclusion as refetred to in Article 32 of the
Vienna Convention.“In 1947 the United Nations General Assembly, in requesting the Economic and
Social Council' to submit+a repart and*a draft convention on‘genacide to the Third Session of the
Assembly,’ declared “that genocide is an international crime entailing national and international
responsibility on the part of individuals and States” (A/RES/180 (I1)). That duality of responsibilities is
also to be seen in two other associated resolutions adopted on the same day, both directed to the
newly established International Law Commission (hereinafter “the ILC”): the first on the formulation of

the Nuremberg principles, concerned with the rights (Principle V) and duties of individuals, and the

second on the draft declaration on the rights and duties of States (A/RES/177 and A/RES/178 (II))...”
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o Ibid., para. 164.
*Ibid., para. 165. “...confirm that Article | does impose distinct obligations over and above
those imposed by other Articles of the Convention. In particular, the Contracting Parties have a direct

obligation to prevent genocide.”
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* Ibid., para. 166. “Thes Court next c':pn's'iders whether the Parties are also under an

obligation, by virtue of the Conyention, not.to co;-_n_"mit,genocide themselves. It must be observed at
the outset that such an obligation is noi.éxpresé'igzrﬁ-mposed by the actual terms of the Convention.
The Applicant has however advancé'a aé its maié}tgié;nent that such an obligation is imposed by
Article 1X, which confers on_the Colrt j:urisdictio:r.fﬂss\?éf disputes ‘including those relating to the
responsibility of a State"fémméréted in Article 11I”. Since Article
IX'is essentially a jurisdic‘tiohal provision, the Court considers that |t ;hould first ascertain whether the
substantive obligation on étates not to commit genocide may ﬂo’w from the other provisions of the
Convention. Under Article |-the States parties are bound to-prevent suchian act, which it describes
as “a crime under international law”, being.committed. The Article does not expressis verbis require
States torefrain from themselves committing genacide. However, in'the viewsof the Court, taking into
account the established purpose of the Convention, the effect of Article | is to prohibit States from
themselves committing genocide. Such a prohibition follows, first, from the fact that the Article
categorizes genocide as “a crime under international law”: by agreeing to such a categorization, the
States parties must logically be undertaking not to commit the act so described. Secondly, it follows
from the expressly stated obligation to prevent the commission of acts of genocide. That obligation

requires the States parties, inter alia, to employ the means at their disposal, in circumstances to be

described more specifically later in this Judgment, to prevent persons or groups not directly under
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their authority from comﬁnmmméé{acts mentioned in Article II. It
would be paradoxical if étaies were thus under an obligation to pr;a\—/ent, so far as within their power,
commission of genocide by persons over whom they have a certa;l influence, but were not forbidden
to commit such acts through their own organs, or persons over whom they'have such firm control that
their conduct is attributable to the State concerned under international law. In short, the obligation to
prevent genocide necessarily implies the prohibition of the commission ofi gernocide.”

N Ibid., para. 167. “The Court accordingly concludes that Contracting Parties to the
Convention are bound not to commit genocide, through the actions of their organs or persons or
groups whose acts are attributable to them. That conclusion must also apply to the other acts
enumerated in Article lll. Those acts are forbidden along with genocide itself in the list included in
Article Ill. They are referred to equally with genocide in Article IX and without being characterized as

“punishable”; and the “purely humanitarian and civilizing purpose” of the Convention may be seen as

being promoted by the fact that States are subject to that full set of obligations, supporting their
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undertaking to prevent"gé%#ocrde.—ﬁ—is—tmeﬁﬂﬁaﬁhe-comeﬁ?usedﬁw 'Fiaragraphs (b) to (e) of Article
[Il, and particularly that‘(;‘ “complicity”, refer to well known categc;'l;i—e:s of criminal law and, as such,
appear particularly well aaapted to the exercise of penal sanc;ions against individuals. It would
however not bein keeping with ‘the object ahd: purpose! of the /Convention to deny that the
international responsibility of a State —, even though quite different in nature from criminal
responsibility. =1 can be engaged through one of'the acts, other than denocide itself, enumerated in
Article I11.”

“Ibid., para. 168. “The conclusion that the Contracting Parties are bound in this way by the
Convention not to commit genocide and the other acts enumerated in Article Ill is confirmed by one
unusual feature of the wording of Article IX. But for that unusual feature and the addition of the word
“fulfilment” to the provision conferring on the Court jurisdiction over disputes as to the “interpretation

and application” of the Convention (an addition which does not appear to be significant in this case),

Article IX would be a standard dispute settlement provision.”
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% Ibid., para. 169. “The unusuatfeature of__a‘ : icle IXis the phrase “including those [disputes]

o

relating to the responsibility.of a State for genocide or any of the other acts enumerated in Article 11"

The word “including” ter_1ds to confirm that disputes relating to,‘ﬁlhe responsibility of Contracting
Parties for genocide, and.the other acts enumerated in Article Hl.to which it refers, are comprised
within a broader group of disputes relating to the'interpretation, application or fulfilment of the
Convention. The responsibility of a party_for genocide and.the aother acts enumerated in Article 11l
arises from its failure to comply with the obligations jmposed by the ather provisions of the
Convention, and in particular, in the spresent context, with Article Il read' with Articles | and II.
According to the English text of the Convention, the responsibility contemplated is responsibility “for
genocide” (in French, “responsabilité . . . en matiére de génocide”), not merely responsibility “for
failing to prevent or punish genocide”. The particular terms of the phrase as a whole confirm that
Contracting Parties may be responsible for genocide and the other acts enumerated in Article Il of
the Convention.”

* International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.



47

©

dezca [=3 &Y o ! ' = o v Yy
UANAMNULHWNINTIN Tomka ﬂlumumﬂﬂ‘uL@mmuimyiummmmw EUEU A

1 Tnediudanisinanadnaeimiugiluengyinssudwiviaanynnarionaielailasy nesy

&

:; a o = 4 [ o ] ' f// 1) ¥ a i’l ] IS
wwmﬂmwuﬁmmiumiﬂmﬂumimzmmfnm’mﬁm wudnieldlfiAnlw wAvninng

v
v &

o a a dgj 1% = v dl v o a Ay a o
m:‘mNmmmuumﬁﬂ@:Wmﬂumim‘ﬂww@mzmr:Jm UANAIINURNNINEN Tomka £NAN

a9

WarsaundadsedRmansfiussaasuminyniide 9 wivaydnyn i ldmasnazinllliuls

7

o Ao d} % all o a o % 1 o & 4 o
NUNIUNT MLNW'EN 1/]1 ﬂﬁ‘ﬁ/ﬂNﬂVIW@WEI@’W\‘ILN’WWH@ﬂ’]EISLMLcﬂﬁ]ﬂ’]u’]@‘ﬂ@\‘lﬁ'\@ LAZANR
a‘ = o K 1 dl
gRassnsznIvlsvimaniludaang (civil couf) Tldanszuaunisanssal Agladmunzand
a 1 o 24 1 o £ o A 49/ A o 70
%mwmamﬁfnmﬂmﬁmmmzvmm\‘imeuﬁ:'lmm‘zmwmumﬂm

1 1
=

v a - = il a o 1 v
HANWIN®I SkotpiKov VLﬁﬂgLmﬁu,ummwmwuﬁmtﬁmuimﬂmﬂg (unstated

obligation) mmLmﬂﬂmouiquﬁﬂuﬁmmqm@’mm\i meuﬁuummmmnmmmummm\a

% oA

mmwmﬂ@mﬂmm (cpiminal l|ab|||ty of {nd|v1duals wazlaifium tytymslm mﬂmw

¥ v

mqmumm@umqmmﬁ (state cnmmal respon8|bll|ty VLm mﬂﬁqmmﬁﬁﬁwmmﬁ@@ﬂm

.J_-

SLU?TJﬂ’]ﬁ‘LLﬂZN@ﬂiﬂ’rmwﬂqm’m@\‘]ﬂ’lﬁ‘ﬂ’]@’]ﬂ@’mLmﬁwuﬂﬂﬂﬁlﬁluﬁ‘ﬂﬁlﬂﬂﬂ’]ﬁ‘ﬂﬁ‘le’W]Nﬂ]@‘]_lW]F;I

nguang uazealANANNITuat AL L AWANES- Tomka TunaududnAg lwisnzau

a

AENANTUN AN N D UBI BT INTINNIRIE AN UG WA LA 2L AN1ZN19FHBIN1TLAAUN

v i
& o

A (mens rea) MFUNNINIRIBEIINLE ALAT AN llELRE1an19enyn”

9

Serbia and Montenegro), Merits, Judgment of 26 February 2007, Separate Opinion of Judge Owada
[Online]. (n.d.). Available from:_http://www.icj-cij.org/docket/files/91/13697 .pdf

! Internationall Gourt [ofpUlstice, ¢ Case Concerning |the | Application_lof the Genocide
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.

Serbia and Montenegro), Merits, Judgment of 26 February 2007, Separate Opinion of Judge Tomka

[Online]. (n.d.). Available from: http://www.icj-cij.org/docket/files/91/13699.pdf

" International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Merits, Judgment of 26 February 2007, Declaration of Judge Skotnikov

[Online]. (n.d.). Available from: http://www.icj-cij.org/docket/files/91/13705.pdf
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International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Merits, Judgment of 26 February 2007, Joint Declaration of Judges Shi

and Koroma [Online]. (n.d.) Available from: http://www.icj-cij.org/docket/files/91/13695.pdf
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™ International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 186.
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& Ibid., paras. 187-188. “ihe. mens rea requirement for persecution is higher than for
ordinary crimes against humanity, although Iovv(j,'r than for genocide. In this context the Trial Chamber
wishes to stress that persecution as a cri'rﬁe agéifr'%st humanity is an offence belonging to the same
genus as genocide. Both pegsecution a'nd‘ genlﬂacide are crimes perpetrated against persons that
belong to a particular group and who _,ar,e'targefrejq"bgcause of such belonging. In both categories
what matters is the intent to disoriminaté:‘ to attégk_persons on account of their ethnic, racial, or
religious characteristics (as well as, m ;thé case of @?‘e%ution, on account of their political affiliation).
While in the case of persecution the »disé'riminatorf/.a'ai“ﬁ'f!ehi Can. take multifarious inhumane forms and
manifest itself in a plurélif?—of—acﬂom—hdudﬁg—mwder%h—the—casé oj‘ genocide that intent must be
accompanied by the in;(;nt'ion to destroy, in whole or in part, the"é—r;)up to which the victims of the
genocide belong. Thus, it ;én be said that, from the viewpoint of’mens rea, genocide is an extreme
and most inhuman| form of persecution.. To; put it differently, when persecution escalates to the
extreme form of williul and deliberate acts designed to destroy a group or part of a group, it can be

held that, sueh persecution amaunts to genacide.” (IT-95-16-T, Judgment;.J4 Yanuary 2000, para.

636.)”
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° Ibid., para.| 190, ..it is Clear that acts of “ethnic-cleansing” may occur in parallel to acts
prohibited by Article Il of the Convention, and may be significant as indicative of the presence of a
specific intent (dolus ‘speeialis) inspiring/those acts:”

"bid., para. 198. “In terms of that question of law, the Court refers to three matters relevant
to the determination of “part” of the “group” for the purposes of Article Il. In the first place, the intent
must be to destroy at least a substantial part of the particular group. That is demanded by the very
nature of the crime of genocide: since the object and purpose of the Convention as a whole is to
prevent the intentional destruction of groups, the part targeted must be significant enough to have an
impact on the group as a whole. That requirement of substantiality is supported by consistent rulings

of the ICTY and the International Criminal Tribunal for Rwanda (ICTR) and by the Commentary of the
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ILC to its Articles in the draft Code of Crimes a’:c,]ainst the Peace and Security of Mankind (e.g. Krstic,
IT-98-33-A, Appeals Chambggdudgment; 19 April 2004, paras. 8-11 and the cases of Kayishema,
Byilishema, and Semanza there geferred to; aiwd Yearbook of the International Law Commission,
1996, Vol. Il, Part Two, p. 45,paras 8 of thé"Comégntary to Article 17).”

" Ibid., para.199. “Se¢ond, the’-Cogrt otlifer‘\é/es that it is widely accepted that genocide may
be found to have been committed wherq_ the lntelnt isi.to destroy the group within a geographically
limited area. In the words of the ILC,.'L‘it is nét:fn(?cessary to intend to achieve the complete
annihilation of a group from every cg}ﬁéf of the gjééé’&(ib/d.). The area of the perpetrator's activity
and control are to be Qqnsidered." Asthe IGTY Appé‘a_lé Chambgr has said, and indeed as the
Respondent accepts, {heiéoppormmy—avaﬁabie—to—ﬁTe—perpWatoT&:?iéfsignificant (Krsti¢, 1T-98-33-A,
Judgment, 19 April 2004‘,- para. 13). This criterion of opportunity rﬁr;st however be weighed against
the first and essential fact(;r of substantiality. It may be that the o’pportunity available to the alleged
perpetrator is so limited that the substantiality criterion is not met. The Court observes that the ICTY
Trial Chamber has'indeed indicated the need for caution, lest this approach might distort the
definition, of ‘tjenocidés(Stakic; 1T°97-24T, Juddment, 81 July 2003, para=323). The Respondent,
while not ¢hallenging this criterion, does contend that the limit militates against the existence of the
specific intent (dolus specialis) at the national or State level as opposed to the local level — a
submission which, in the view of the Court, relates to attribution rather than to the “group”
requirement.”

" Ibid., para. 200. “A third suggested criterion is qualitative rather than quantitative. The
Appeals Chamber in the Krsti¢ case put the matter in these carefully measured terms: “The number

of individuals targeted should be evaluated not only in absolute terms, but also in relation to the
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overall size of the entire _g%mpfﬁraddﬁmmmmze_oﬁhétérgeted portion, its prominence
within the group can be ‘a useful consideration. If a specific part o; the group is emblematic of the
overall group, or is essen;ial to its survival, that may support a, finding that the part qualifies as
substantial withinfthe 'meaning of| Article 4 [of'the Statute which exactly reproduces Article Il of the
Convention].” (IT-98-33-A, Judgment, 19 April 2004, para. 12; footnote omitted.) Establishing the
“group” requirement will not alwaysidepend on the substantiality requirementialone although it is an
essential starting point. It follows in the Court’s opinion that the qualitative approach cannot stand
alone. The Appeals Chamber in Krsti¢ also expresses that view.”

“Ibid., para. 297. “The Court concludes that the acts committed at Srebrenica falling within
Article 1l (a) and (b) of the Convention were committed with the specific intent to destroy in part the
group of the Muslims of Bosnia and Herzegovina as such; and accordingly that these were acts of

genocide, committed by members of the VRS in and around Srebrenica from about 13 July 1995.”

*"bid., paras. 245-277.
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*Ibid., para. 276. “The court thus finds th'a't':i'f!ﬁés’ been established by conclusive evidence
that massive killings 'oﬁ.TﬂEmbeTs_of—ﬂTe_ﬁrmmed—gTﬁméCﬁrred and that therefore the
requirements of the matemal element, as defined by Article Il (a) of the Convention, are fulfilled.”

* Ibid., para. 277. “The Court is however not convinced, on the basis of the evidence before
it, that it has beef conclusively established that the massive killings of members of the protected
group were committed with the specific intent (dolus specialis) on the part of the perpetrators to
destroy,«in whale arin parft, the group as“such. The Courti has carefullysexamined the criminal
proceedings of the ICTY and the finding of its Chambers, cited above, and observes that none of
those convicted were found to have acted with specific intent (dolus specialis). The killings outlined
above may amount to war crimes and crimes against humanity, but the Court has no jurisdiction to
determine whether this is so. In the exercise of its jurisdiction under the Genocide Convention, the
Court finds that it has not been established by the Applicant that the killings amounted to acts of
genocide prohibited by the Convention....”

*Ibid., paras. 278-297.
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* Ibid., para. 290. “The TriAleREbers irgﬁé‘;-"}(rst/c' and Blagojevi¢ cases both found that
Bosnian Serb forces killed over 7,009‘Bbsnian Mééf#mm followipg the takeover of Srebrenica in
July 1995 (Krst/'C", |T-98’73é%udgmeﬁi,—2—ﬁrugust—2€}e4,—pafasf4—26—{27 and B/agojev/é, IT-02-60-T,
Judgment, 17 January ‘22)0'5, para. 643). Accordingly they found"lrt—f;at the actus reus of killings in
Article Il (a) of the Conventﬂan was satisfied. Both also found that ;étions of Bosnian Serb forces also
satisfied the actus)rets of causing serious bodily or mental harm, as defined in Article Il (b) of the
Convention — bothito those who were about to be executed, and to the others who were separated
from them in  fespect ef their forced displacement-and the| loss suffered By survivors among them
(KrstiC, ibfdl., para. 543, and BlagojeviC, ibid., paras. 644-654).”

* Ibid., para. 292. “The issue of intent has been illuminated by the KrstiC Trial Chamber. In
its findings, it was convinced of the existence of intent by the evidence placed before it. Under the
heading “A Plan to Execute the Bosnian Muslim Men of Srebrenica”, the Chamber “finds that,
following the takeover of Srebrenica in July 1995, the Bosnian Serbs devised and implemented a
plan to execute as many as possible of the military aged Bosnian Muslim men present in the

enclave” (IT-98-33-T, Judgment, 2 August 2001, para. 87). All the executions, the Chamber decided,
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“systematically targeted, Bosman I\/Iushm men of‘mlf‘fary age, regardless of whether they were

civilians or soldiers” /b/d— ‘Uara_ﬁtt@—wmm—“fﬁhe—VRS‘rﬁay‘havemltlally considered only targeting

military men for executlon, . . . [the] evidence shows, however, that a decision was taken, at some
point, to capture and killiall the Bosnian Muslim men indiscri,minately. No effort was made to
distinguish the soldiers from the civilians:” (/bid., para. 547.) Under the heading “Intent to Destroy”,
the Chamber reviewed the Parties’ submissjons and the documents, concluding that it would “adhere
to the characterization, lof ‘genocide Which "encompassles] only acts' committed with the goal of
destroyingiall or part of a group” (ibid., para. 571; original emphasis). The acts of genocide need not
be premeditated and the intent may become the goal later in an operation (ibid., para. 572).”

*" Ibid., para. 293 “...In concluding that some members of the VRS Main Staff intended to
destroy the Bosnian Muslims of Srebrenica, the Trial Chamber did not depart from the legal
requirements for genocide. The Defence appeal on this issue is dismissed.” (/bid., paras. 37-38.)”

* Ibid., para. 294 “...The Trial Chamber finds that the Bosnian Serb forces not only knew

that the combination of the killings of the men with the forcible transfer of the women, children and
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elderly, would inevitably result in théil io@sical diszﬁbiéj;rance of the Bosnian Muslim population of
Srebrenica, but clearly intended throdgh these act"é.";gjbﬁy‘sically destroy this group.”...”

*Ibid., para. é,géé;*wmmméuégmems of the Trial Chambers
in the Krsti¢ and B/agojf;vié cases, is that the necessary intent \;il;s not established until after the
change in the military obj(;ctive and after the takeover of Srebre’nica, on about 12 or 13 July. This
may be significant for the application of-the obligations of-the Respondent under the Convention
(paragraph 423 below). The Court has no reason to depart from the Tribunal’s determination that the
necessary specific intent«dolus specialis) was established and that it was not established until that
time.”

* Ibid., para. 296. “...In this case, having identified the protected group as the national
group of Bosnian Muslims, the Trial Chamber concluded that the part the VRS Main Staff and
Radislav Krsti¢ targeted was the Bosnian Muslims of Srebrenica, or the Bosnian Muslims of Eastern
Bosnia. This conclusion comports with the guidelines outlined above. The size of the Bosnian Muslim

population in Srebrenica prior to its capture by the VRS forces in 1995 amounted to approximately

forty thousand people. This represented not only the Muslim inhabitants of the Srebrenica
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municipality ‘but also many Muslim refugees from the surrounding region. /Although this population
constituted only a small percentage of the overall Muslim population of Bosnia and Herzegovina at
the time, the importance of the Muslim community of Srebrenica is not captured solely by its size.”
(IT-98-33-A, Judgment, 19 April 2004, para. 15; foot notes omitted.)...”

*bid., para. 297. “The Court concludes that the acts committed at Srebrenica falling within
Article Il (a) and (b) of the Convention were committed with the specific intent to destroy in part the
group of the Muslims of Bosnia and Herzegovina as such; and accordingly that these were acts of

genocide, committed by members of the VRS in and around Srebrenica from about 13 July 1995.”
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" Ibid., para. 397 “...In other werds, it is no longer a question of ascertaining whether the
= s =

persons who directly comnitted the genocide were acting as organé‘ of the FRY, or could be equated

with those organs — thisj:question having already been answere&J‘n the negative. What must be
determined is whether FRY organs — incontestably having that status under the FRY’s internal law —
originated the genocide by issuing instructions to the, perpetrators or exercising direction or control,
and whether, as/a result, the conduct of-organs of the Respondent, having been the cause of the
commission of a€ts in breach of its international obligations, constituted a violation of those
obligations.”

: Draft articles on Responsibility ‘of “States for “Internationally” Wrongful Acts, Article 8:
Conduct directed or controlled by a State

“The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions of, or under the
direction or control of, that State in carrying out the conduct.”

"% International Court of Justice, Case Concerning the Application of the Genocide

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina

v. Serbia and Montenegro), Merits, Judgment of 26 February 2007, para. 398.
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described above — to determine whether a person or entity may be equated with a State organ even
if not having that status under internal law. First, in this context it is not necessary to show that the
persons who performed the acts alleged to have violated international law were in general in a

relationship of “complete dependence” on the respondent State; it has to be proved that they acted
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in accordance with that'State’s instructions‘oriunder its “effeetive cantrol®/ It must however be shown
that this “effective control” was exercised; or that the State’s instructions were given, in respect of
each operation in whieh*the' alleged violations occurred, not generally inirespect of the overall
actions taken by the persons or groups of persons having committed the violations.”

" Ibid., para. 401. “...The rules for attributing alleged internationally wrongful conduct to a
State do not vary with the nature of the wrongful act in question in the absence of a clearly expressed
lex specialis. Genocide will be considered as attributable to a State if and to the extent that the
physical acts constitutive of genocide that have been committed by organs or persons other than the
State’s own agents were carried out, wholly or in part, on the instructions or directions of the State, or
under its effective control. This is the state of customary international law, as reflected in the ILC

Articles on State Responsibility.”
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Ibid., para. 415.
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" Ibid., para«417. “It is clear from .é{r%'._é*x_a_mination (of the facts of the case that

subparagraphs (b) and (é)—of—ﬁcrttcfe—m—are—irrefevant—m-the—presenticé}'ée. It has not been proved that
organs of the FRY, or pke‘rsons acting on the instructions or under"t?w-e effective control of that State,
committed acts that could be characterized as “[c]onspiracy to commit genocide” (Art. lll, para. (b)),
or as “[d]irect andypublic incitement to commit.genocide” (Art. ., para=(c)), if one considers, as is
appropriate, only thel*events in' Srebrenica. As‘regardsw=paragraph (b), what was said above
regarding the attribution to the Respondent of acts of genocide, namely thatsithe massacres were
perpetrated by persons;and groups of persons (the VRS in particular) wha did nothave the character
of organs 'of the Respondent, and did not act on the instructions or under the effective control of the
Respondent, is sufficient to exclude the latter's responsibility in this regard. As regards
subparagraph (c), none of the information brought to the attention of the Court is sufficient to
establish that organs of the Respondent, or persons acting on its instructions or under its effective
control, directly and publicly incited the commission of the genocide in Srebrenica; nor is it proven,
for that matter, that such organs or persons incited the commission of acts of genocide anywhere
else on the territory of Bosnia and Herzegovina. In this respect, the Court must only accept precise

and incontrovertible evidence, of which there is clearly none.”
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Ibid., para. 418.
" Ibid., para. 419. “First, the question of “complicity” is to be distinguished from the
question, already considered and answered in the negative, whether the perpetrators of the acts of

genocide committed in Srebrenica acted on the instructions of or under the direction or effective

control of the organs of the FRY. It is true that in certain national systems of criminal law, giving
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instructions or orders to pe’fsons to commit a criminal act is considered as the mark of complicity in
the commission .efr thatyaet,y However, .in jthespatticular context ofthewapplication of the law of
international responsibility insthe’domain‘ef genocide, if it were established that a genocidal act had
been committed on the instructions or undér the direction of.a State, the necessary conclusion would
be thatithe genocide ‘was dttributable to the State, which would be [directly=responsible for it,
pursuant to the rule referred to above (paragraph 398), and no question of complicity would arise.
But, as already stated, that is not the situation in the present case. However there is no doubt that
“complicity”, in the sense of Article Ill, paragraph (e), of the Convention, includes the provision of
means to enable or facilitate the commission of the crime; it is thus on this aspect that the Court must
focus. In this respect, it is noteworthy that, although “complicity”, as such, is not a notion which exists
in the current terminology of the law of international responsibility, it is similar to a category found
among the customary rules constituting the law of State responsibility, that of the “aid or assistance”

furnished by one State for the commission of a wrongful act by another State.”
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! Ibid., para. 420. “4.The Court sees no reason to make any distinction of substance
between “complicity in genecide?, within the me;n_ing of Article Ill; paragraph (e), of the Convention,
and the “aid or assistance” of a State |n tne oomnﬁgsio;n of @ wrongful act by another State within the
meaning of the aforementioned Art|cle 16 = setttng a$|de the hypothesis of the issue of instructions
or directions or the exercise of effeotlve control_—_&;—e effects of which, in the law of international

|' v

responsibility, extend beyond oomph(:lty In other Words to ascertam whether the Respondent is
responsible for compllcnym—genomo‘eLwrthm-the-rneanmg—of—ﬁmrole HI paragraph (e), which is what
the Court now has to do, |t must examine whether organs of the respondent State, or persons acting
on its instructions or undér its direction or effective control, furnished “aid or assistance” in the
commission of theqgenocide; in-Srebrenica, inga sense; noky sigrificantly=different from that of those
concepts in the generaliaw-of international’responsibility.”

"2 |bid., para. 421. “...It concerns the link between the specific intent (dolus specialis)
which characterizes (the “crime, of genocide land| the motives which linspire~the actions of an
accomplice (meaning a person providing aid or assistance to the direct perpetrators of the crime):
the question arises whether complicity presupposes that the accomplice shares the specific intent
(dolus specialis) of the principal perpetrator. But whatever the reply to this question, there is no
doubt that the conduct of an organ or a person furnishing aid or assistance to a perpetrator of the
crime of genocide cannot be treated as complicity in genocide unless at the least that organ or
person acted knowingly, that is to say, in particular, was aware of the specific intent (dolus specialis)

of the principal perpetrator. If that condition is not fulfilled, that is sufficient to exclude categorization

as complicity. The Court will thus first consider whether this latter condition is met in the present
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case. It is"only if it replies to that question of fact in the affirmative that it will need to determine the
legal point referred to above.”

128

Ibid., para. 422.
" Ibid., para. 424. “The Court concludes from the above that the international responsibility
of the Respondent is not engaged for acts of complicity in genocide mentioned in Article I,
paragraph (e), of the Convention. In the light of this finding, and of the findings above relating to the
other paragraphs of Article lll, the international responsibility of the Respondent is not engaged

under Article Il as a whole.”
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