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# # 5285969834 : MAJOR LAWS

KEYWORDS : assignment of contract / assignment of claims / novation

Napat Niyomyam : LEGAL PROBLEMS IN RELATION TO THE ASSIGNMENT OF
CONTRACT. ADVISOR : ASSOC.PROF. SANUNKORN  SOTTHIBANDHU DR. JUR,
154 pp.

The principle of the assignment of contract means transferring the status of
the parties arising from a reciprocal contract to a third person. As a result, the
contractual relationship as a creditor and a debtor occurring from the original
contract will transfer from an assignor to a third person. The effect of this action is
that such third person will enter into such agreement and taking the assignor’s place.
However, the principle of the assiscnment of contract is not stipulated as a general
principle in the Civil and Commercial code. Thus, it is found having many legal

problems in many aspects.

This thesis is aimed to study legal problems in relation to the assignment of
contract. In particular, to study problems of implementations concerning provision of
assignment of claims, the provision of novation and transferring of contracts including
the implementation of such provisions by the court. It is found that the provision of
assignment of claims and the provision of novation are not suitable to apply to such
circumstances owing to the fact that the assisnment of contract is transferring rights
and duties of a reciprocal contract to third person. The assignment of claims is
transferring merely rights to a third person. The novation is one of methods to
extinguish of obligation and create new obligation. Moreover, studying in comparison
with international law, the ltalian law and the French law, it is found that the
provision of the assignment of contract is legislated in the Italian civil code clearly as
well as accepted by the supreme court judgments of France. This leads to many
legal problems such as definition, assignment procedure, assignment object,

assignment content, assignment former and assignment result.

Therefore, the author offers two solutions. First, It is suggested to amend the
provision of the assignment of contract in the civil and commercial code. Another
solution is to make the party of a contract consent and sign on the base of the

freedom of contract.

Filed of Study : ....cccceee.. LAWS. ..o Student’s Signature ...

Academic Year : ............. 2010, AdVisor’s SigNature .......ccceeevvevcieeiecnns
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' Mario Beltramo, Giovanni E. Longo ,and John Henry Merryman, The ltalian Civil Code(Dobbs Ferry,
NY: Oceana Publications, INC., 1969), pp. 330-332.
* Tsaga1Arwan n.
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? Guido Alpa and Vincenzo Zeno-Zencovick, Italian Private Law(Routledge-Cavendish, 2007), p. 208.
® Article 1260 A creditor can assign his claim, gratuitously or non-gratuitously, even without the
consent of the debtor, provided that the claim does not have a strictly personal character or that the
transfer is not forbidden by law.
The parties can exclude the assignability of the claim; but the agreement is not effective against
the assignee unless it is proved that he knew of it at the time of the assignment.

! Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 208.

® Article 1260 para 2 The parties can exclude the assignability of the claim; but the agreement is
not effective against the assignee unless it is proved that he knew of it at the time of the assignment.

¢ Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 208.

" Article 1261 Judges and public prosecutors of the judiciary, clerks of the courts and of the public
prosecutor officers, process servers, advocates, prosecutors, counsellors, attorneys, pleaders, and notaries
cannot, subject to nullity and liability for damages, become assignees, even through an intermediary, of rights
as to which litigation has arisen in the court to which they belong or within whose jurisdiction they exercise

their functions.
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® Article 1264 With respect to the assigned debtor, the assignment is effective when he has
accepted it or when he has been notified of it
However, even before such notice, a debtor who pays the assignor is not discharged if
the assignee proves that the debtor had knowledge that the assignment had taken place.
* Article 1262 The assignor shall deliver to the assignee the documents evidencing the claim that
are in his possession
If only a portion of the claim was assigned, the assignor is bound to give the assignee

an authenticated copy of the documents.
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" Article 1263 By effect of the assigcnment, the claim is transferred to the assignee with any
privileges, real or personal guarantees, and other accessories.

" Article 1266 When the assignment is a non-gratuitous transaction, the assignor is bound to
guarantee the existence of the claim at the time of the assignment. Such guarantee can be excluded by
agreement, but the assignor always remains liable for his own act.

" Article 1267 The assignor does not answer for the solvency of the debtor, unless he has
undertaken to guarantee it. In this case the assignor is liable within the limits of what he has received; he
shall furthermore pay the interest, reimburse the expenses of the assigcnment and those borne by the
assignee in the exercise of his rights against the debtor, and compensate him for damage. Any agreement
directed toward increasing the liability of the assignor is without effect.

When the assignor has guaranteed the solvency of the debtor, the guarantee ceases, if

the non-satisfaction of the claim through in initiating or prosecuting his actions against the said debtor.
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" Article 1264 With respect to the assigned debtor, the assignment is effective when he has

accepted it or when he has been notified of it.
However, even before such notice, a debtor who pays the assignor is not discharged if

the assignee proves that the debtor has knowledge that the assignment had taken place.

" Article 1264 para 2

" Article 1265 If the same claim has been the subject of more than one assignment to different
persons, the first assignment of which the debtor has been notified or that which has first been accepted by
him, by an instrument having a certain date, prevails, even if it is of a later date.

1 Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 208.
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Delegation of debt
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" Ibid., p. 26.
* Ibid.
19 .
Ibid., pp. 26-27.
* Mario Beltramo, Giovanni E. Longo ,and John Henry Merryman, The ltalian Civil Code, pp. 324-

325.
* TUsARAIAKWIN .
' Article 1230 The obligation is extinguished when the parties substitute a new obligation having a

different object or a different source for the old obligation.
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# Article 1235 When a new debtor is substituted for the original one who is released, the rules
contained in chapter VI of this title apply (1268).

® Article 1230 para 2 The intent to extinguish the preceding obligation must appear in an
unequivocal manner.

a Mario Beltramo, Giovanni E. Longo ,and John Henry Merryman, The [talian Civil Code, pp. 332-

334.

» Article 1268 If the debtor assigns to the creditor a new debtor, who binds himself to the creditor,
the original debtor is not discharged from his obligation, unless the creditor expressly declares that he
discharges him.

% Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 209.
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?" Article 1274 A creditor who, in pursuance of a delegation (1268), has released the original debtor,
has no action against him if the delegee becomes insolvent unless he made a specific reservation of it.

However, if the delegee was insolvent at the time he assumed the obligation toward
the creditor, the original debtor is not discharged.

The same provisions apply with the creditor has adhered to the assumption of the
debt stipulated it his favor and the release of the original debtor was an express condition of such
stipulation.

% Article 1275 In all cases in which the creditor releases the original debtor, all guarantees attached

to the claim are extinguished, unless the person who furnished them agrees specifically to continue them.
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# Article 1276 If the obligation assumed by the new debtor toward the credit is declared void or is
annulled, and the creditor had released the original debtor, the obligation of the latter revives, but the
creditor cannot avail himself of the guarantees furnished by third persons.

* Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 209.
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* Article 1232 Privileges pledges and mortgages of the original obligation are extinguished if the
parties do not expressly agree to preserve them for the new obligation.
* Mario Beltramo, Giovanni E. Longo ,and John Henry Merryman, The lItalian Civil Code, pp. 359-

360.
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* Article 1406 Each party can substitute for himself a third person in the relationships arising from
a contract for mutual counterperformances, if these have not yet taken place, provided that the other party
consents thereto.

* Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 226-227.

* Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 226-227.
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* Article 1407 If one party has previously consented that the other substitute a third person for
himself in the relationships arising from the contract, the substitution is valid as to him from the time when
he was notified of the substitution or accepted it.

*" Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 226-227.

% Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 226-227.
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“ Article 1408 para.l The assignor is released from his obligations to the other contracting party
from the time when the substitution becomes effective as to the latter (1407).
“ Guido Alpa and Vincenzo Zeno-Zencovick, ltalian Private Law, p. 226-227.
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* Article 1408 para.2 However, if the other contracting party has declared that he does not release
the assignor, he can sue the assignor whenever the assignee fails to perform the obligation assumed.

* Article 1409 The original contracting party can raise against the assignee all defenses arising out of
the contract, but not those based on other relationships with the assignor, unless he expressly reserved a
right hereto when he consented to the substitution.

*“ Article 1410 The assignor is bound to guarantee the validity of the contract.
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: Konrad Zweigert and Heins Kotz, Introduction to Comparative Law(Oxford: Clarendon Press, 1992),

p. 477.
* Ibid., p. 892.
4The Law Form of Semion Mouguet Borde & Associes, Doing Business in France Volume 1(New
York: Matthew Bender, 1989), pp. 6-49.
* Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1(Lousiana, 1959),
footnote 14, p. 892.
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° Article 1689 In case of assingment of a claim, or of a right or of an action against a third party,
delivery takes place between the assignor and the assignee by handing over the instrument of title.

! Konrad Zweigert and Heins Kotz, Introduction to Comparative Law, footnote 13, p. 478.

® Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 892.

? Article 1690 An assignee is vested with regard to third parties only by notice of the assignment
served upon the debtor. Nevertheless, the assignee may likewise be vested by acceptance of the assignment
given by the debtor in an authentic act.

** Konrad Zweigert and Heins Kotz, Introduction to Comparative Law, pp. 448-449.
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" Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 894.

* Article 1691 Where, before the debtor has been given notice by the assignor or the assignee, the
debtor has paid the assignor, he is lawfully discharged.

 Article 1693 A person who sells a claim or any other incorporeal right must warrant its existence
at the time of the assighment, even though it is made without warranty.

** Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 904.

“ Ibid.
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"' Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 899.
' Ibid., footnote 14, p.894. ; Konrad Zweigert, and Heins Kotz, 1992: footnote 13, p. 478.
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" Konrad Zweigert and Heins Kotz, Introduction to Comparative Law, p. 479.
* Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 900.

“ Konrad Zweigert and Heins Kotz, Introduction to Comparative Law, p. 479.

# Article 1692 The sale or assignment of a claim includes the accessories of the claim, such as

security, prior charges and mortgages.
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# Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, footnote 14, p. 900.
# Georges Rouhette and Anne Rouhette-Berton, The French Civil Code[Online], 2006. Available
from http//www.lexinter.net/ENGLISH/civil_code.htm
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* Article 1271 Novation is brought about in three ways:
1. Where a debtor contracts towards his creditor a new debt which is substituted for the old one,
which is extinguished;
2. Where a new debtor is substituted for the old one who is discharged by the creditor;
3. Where, by the effect of a new undertaking, a new creditor is substituted for the old one,
towards whom the debtor is discharged.
* Article 1272 Novation may be brought about only between persons capable of contracting.

*" Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, p. 302.

* Article 1273 Novation may not be presumed; the wish to bring it about must clearly result from
the instrument.

# Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, p. 302.

*bid., p. 303.

" Ibid.

*Ibid., p. 300.
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* Ibid.
* Article 1277 A mere indication, made by a debtor, of a person who is to pay in his stead, does
not bring about a novation.
It shall be likewise as to a mere indication made by a creditor, of a person who is
to receive for him.
* Article 1275 A delegation by which a debtor gives a creditor another debtor who binds himself
towards the creditor, does not bring about a novation, unless the creditor has expressly declared that he

intended to discharge his debtor who made the delegation.
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* Article 1274 Novation by substitution of a new debtor may be brought about without the
assistance of the first debtor.
*" Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, p. 306.
* Ibid.
39 .
Ibid., pp. 306-307.
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“Ibid., p. 308.

“ Article 1275 A delegation by which a debtor gives a creditor another debtor who binds himself
towards the creditor, does not bring about a novation, unless the creditor has expressly declared that he
intended to discharge his debtor who made the delegation.

* Marcel Planiol and George Ripert, Treatise on the Civil Law Volume 2, part 1, p. 304.
“ Ibid.
“ Ibid.
* Article 1281 Co-debtors are released by a novation made between a creditor and one of the joint
and several debtors
A novation brought about with respect to a principal debtor discharges the sureties
Nevertheless, where a creditor in the first case, has required adhesion of the co-
debtors or, in the second case, that of the sureties, the former claim subsists, where the co-debtors or the

sureties refuse to agree to the new arrangement.
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“ Article 1278 Prior charges and mortgages of a former claim do not pass to the one which is
substituted to it, unless the creditor has expressly reserved them.

" Article 1279 Where novation is brought about by substitution of a new debtor, the original prior
charges and mortgages of the claim do not pass on the property of the new debtor. The original prior
charges and mortgages of the claim may be reserved with the consent of the owners of the encumbered

property, for the guarantee of the performance of the undertaking of the new debtor.

48 Juris Pedia, La cession de contrat en droit francais: mécanisme translatif de droit ou créateur de
droit?[Online], 2007. Available from http://frjurispedia.org/index.php/La_cession_de _contrat_en  droit_ fran
%C3%ATais: _m%C3% A9canisme_translatif de droit ou cr%C3%A%ateur de droit%3F
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* Article 1134 Agreements lawfully entered into take the place of the law for those who have
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They may be revoked only by mutual consent, or for causes authorized by law.
They must be performed in good faith.
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The Italian Civil Code
Book 4 Obligations Title 1: Obligations in General

Chapter V_Assignment of Claims

Art. 1260

A creditor can assign his claim, gratuitously or non-gratuitously, even without
the consent of the debtor, provided that the claim does not have a strictly personal
character or that the transfer is not forbidden by law.

The parties can exclude the assignability of the claim; but the agreement is
not effective against the assignee unless it is proved that he knew of it at the time of

the assignment.

Art. 1261

Judges and public prosecutors of the judiciary, clerks of the courts and of the
public prosecutor officers, process servers, advocates, procurators, counselors,
attorneys, pleaders, and notaries cannot, subject to nullity and liability for damages,
become assignees, even through an intermediary, of rights as to which litication has
arisen in the court to which they belong or within whose jurisdiction they exercise
their functions.

The provisions of the proceding paragraph do not apply to assignments of
causes of action among co-heirs relating to inheritance, nor to assisnments made for

the payment of debts or for the protection of property possessed by the assignee.

Art. 1262

The assignor shall deliver to the assignee the documents evidencing the
claim that are in his possession.

If only a portion of the claim was assigned, the assignor is bound to give the

assignee an authenticated copy of the documents.

Art. 1263

By effect of the assignment, the claim is transferred to the assignee with any
privileges, real or personal guarantees, and other accessories.

The assignor cannot, without the consent of the pledgor, give the assignee
possession of the thing received in pledge; in case of disagreement the assignor
retains custody of the pledge.

Unless otherwise agreed, the assignment does not include the fruits which

have matured.
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Art. 1264

With respect to the assigned debtor, the assicnment is effective when he has
accepted it or when he has been notified of it.

However, even before such notice, a debtor who pays the assignor is not
discharged if the assignee proves that the debtor had knowledge that the assignment

had taken place.

Art. 1265

If the same claim has been the subject of more than one assigcnment to
different persons, the first assignment of which the debtor has been notified or that
which has first been accepted by him, by an instrument having a certain date,
prevails, even if it is of a later date.

The same rule applies when the claim is the object of a usufruct or a pledge.

Art. 1266

When the assignment is a non-gratuitous transaction, the assignor is bound to
guarantee the existence of the claim at the time of the assigcnment. Such guarantee
can be excluded by agreement, but the assignor always remains liable for his own
act.

If the assisnment is gratuitous, the guarantee is due only in the cases and
within the limits in which the law puts the burden of a guarantee against eviction on
the donor.

Art. 1267

The assignor does not answer for the solvency of the debtor, unless he has
undertaken to guarantee it. In this case the assignor is liable within the limits of what
he has received; he shall furthermore pat the interest, reimburse the expenses of the
assignment and those borne by the assignee in the exercise of his rights against the
debtor, and compensate him for damage. Any agreement directed toward increasing
the liability of the assignor is without effect.

When the assignor has guaranteed the solvency of the debtor, the guarantee
ceases, if the non-satisfaction of the claim through insolvency of the debtor is due to
the negligence of the assignor in initiating or prosecuting his actions against the said
debtor.
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The Italian Civil Code
Book 4: Obligations Title 1: Obligations in General

Chapter IV: Other Ways, Besides Performance, of Extinguishing Obligations
Section I: Novation

Art. 1230

The obligation is extinguished when the parties substitute a new obligation
having a different object or a different source for the old obligation.

The intent to extinguish the preceding obligation must appear in an

unequivocal manner.

Art. 1231
The issuance or renewal of a document, the insertion or elimination of a time
limit and any other accessory modification of the obligation do not product a

novation.

Art. 1232
Privileges pledges and mortgages of the original obligation are extinguished if

the parties do not expressly agree to preserve them for the new obligation.

Art. 1233

If the novation is made between the creditor and one of the debtors in
solido with the effect of releasing all of them, the privileges, pledges and mortgages
of the previous obligation can be retained only on the property of the debtor who

makes the novation.

Art. 1234

The novation is without effect if the original obligation did not exist.

When the original obligation arose from a voidable transaction, the novation
is valid if the debtor validly assumed the new debt knowing of the defect in the

original transaction.

Art. 1235
When a new debtor is substituted for the original one who is released, the

rule contained in chapter VI of this title apply.
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The Italian Civil Code
Book 4: Obligations Title 2: Contracts in General

Chapter VIIl: Assignment of Contract

Art. 1406
Each party can substitute for himself a third person in the relationships arising
from a contract for mutual counter-performances, if these have not yet taken place,

provided that the other party consents thereto.

Art. 1407

If one party has previously consented that the other substitute a third person
for himself in the relationships arising from the contract, the substitution is valid as to
him from the time when he was noticed of the substitution or accepted it.

If the clause “to the order” or equivalent is inserted in a document
containing all of the elements of the contract, endorsement of the document causes

the endorsee to take the place of the endorser in the contract.

Art. 1408

The assignor is released from his obligations to the other contracting party
from the time when the substitution becomes effective as to the latter (1407).

However, if the other contracting party has declared that he does not release
the assignor, he can sue the assignor whenever the assignee fails to perform the
obligations assumed.

In the case contemplated in the preceding paragraph, the other contracting
party must give notice to the assignor of the non-performance of the assignee within
fifteen days from the date of failure of performance; if he fails to do so, he is liable

for damages.

Art. 1409

The original contracting party can raise against the assignee all defenses
arising out of the contract, but not those based on other relationships with the
assignor, unless he expressly reserved a right thereto when he consented to the
substitution (1406).

Art.1410
The assignor is bound to guarantee the validity of the contract.
If the assignor undertakes to guarantee the performance of the contract, he is

liable as a surety (1936 ff.) for the obligations of the original contracting party.
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French Civil Code

Book lll: of The Various Ways How Ownership is Acquired

Title Il Of Contracts and of Conventional Obligations in General
Chapter V_Of the Extinguishment of Obligations

Section Il Of Novation

Art. 1271

Novation is brought about in three ways:

1. Where a debtor contracts towards his creditor a new debt which is
substituted for the old one, which is extinguished,;

2. Where a new debtor is substituted for the old one who is discharged by
the creditor;

3. Where, by the effect of a new undertaking, a new creditor is substituted for

the old one, towards whom the debtor is discharged.

Art. 1272
Novation may be brought about only between persons capable of

contracting.

Art. 1273
Novation may not be presumed; the wish to bring it about must clearly result

from the instrument.

Art. 1274
Novation by substitution of a new debtor may be brought about without the

assistance of the first debtor.

Art. 1275

A delegation by which a debtor gives a creditor another debtor who binds
himself towards the creditor, does not bring about a novation, unless the creditor
has expressly declared that he intended to discharge his debtor who made the

delegation.

Art. 1276

A creditor who has discharged a debtor by whom a delegation was made, has
no remedy against that debtor, where the delegate becomes insolvent, unless the
instrument contains an express reserve or the delegate was already [under a judicial

arrangement], or insolvent at the time of the delegation.
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Art. 1277

A mere indication, made by a debtor, of a person who is to pay in his stead,
does not bring about a novation.

It shall be likewise as to a mere indication made by a creditor, of a person
who is to receive for him.

Art. 1278
Prior charges and mortgages of a former claim do not pass to the one which

is substituted to it, unless the creditor has expressly reserved them.

Art. 1279

Where novation is brought about by substitution of a new debtor, the original
prior charges and mortgages of the claim do not pass on the property of the new
debtor.

(Act no 71-579 of 16 July 1971) The original prior charges and mortgages of
the claim may be reserved with the consent of the owners of the encumbered
property, for the guarantee of the performance of the undertaking of the new
debtor.

Art. 1280
Where novation is brought about between a creditor and one of the joint and
several debtors, the prior charges and mortgages of the former claim may be

reserved only on the property of the person who contracts the new debt.

Art. 1281

Co-debtors are released by a novation made between a creditor and one of
the joint and several debtors.

A novation brought about with respect to a principal debtor discharges the
sureties.

Nevertheless, where a creditor in the first case, has required adhesion of the
co-debtors or, in the second case, that of the sureties, the former claim subsists,

where the co-debtors or the sureties refuse to agree to the new arrangement.
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French Civil Code

Book lll: of The Various Ways How Ownership is Acquired

Title VI Of Sales

Chapter VIII_Of Assignment of Claims and Other Incorporeal Rights

Art. 1689
In case of assignment of a claim, or of a right or of an action against a third
party, delivery takes place between the assignor and the assignee by handing over

the instrument of title.

Art. 1690

An assignee is vested with regard to third parties only by notice of the
assignment served upon the debtor.

Nevertheless, the assichee may likewise be vested by acceptance of the

assignment given by the debtor in an authentic act.

Art. 1691

Where, before the debtor has been given notice by the assignor or the
assignee,
the debtor has paid the assignor, he is lawfully discharged.

Art. 1692
The sale or assignment of a claim includes the accessories of the claim, such

as security, prior charges and mortgages.

Art. 1693

A person who sells a claim or any other incorporeal right must warrant its
existence at the time of the assisnment, even though it is made without warranty.
Art. 1694

He is responsible for the solvency of the debtor only where he has bound
himself thereto, and only up to the amount of the price which he has received for

the claim.

Art. 1695
Where he has promised the solvency of the debtor, that promise only relates
to the present solvency, and does not extend to the future, unless the assignor has

expressly so stipulated.
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Art. 1696
A person who sells an inheritance without specifying its contents in detalil, is

bound to warrant only his capacity as heir.

Art. 1697

If he had already benefited by fruits of some tenement or received the
amount of some claim belonging to that inheritance, or sold some effects of the
succession, he is bound to reimburse the purchaser therefor, unless he has expressly
reserved them at the time of the sale.

Art. 1698
The purchaser must on his part reimburse the seller for what the latter has
paid for the debts and charges of the succession, and recompense him for everything

for which he was creditor, unless otherwise stipulated.

Art. 1699

A person against whom a litigious right has been assigned may have himself
released by the assignee by reimbursing him for the actual price of the assignment
with the expenses and fair costs, and with interest from the day when the assignee

has paid the price of the assignment made to him.

Art. 1700
A matter is deemed litigious as soon as there is a case and controversy as to
the merits of the right.

Art. 1701

The provision laid down in Article 1699 shall not apply:

1. In the case where the assisnment has been made to a co-heir or co-owner
of the right assigned;

2. Where it has been made to a creditor in payment of what is due to him;

3. Where it has been made to the possessor of the property to which the

litigsious right relates.
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