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ABSTRACT‘

A tort isvan act or omission.by a party contrary to Law
whereby anothér.receives“sqme injury, @i:eétly, or as a proximété
consequence to persSon/oxr Qroperty,or reputation. .in other words
é tort'isran act or omission whi§h unlawfully violateé a private
righﬁ c#eated by law ;ndAfdr1Which cbmpensation isﬁallowed tOJthe
) injdred party in'én a¢fion for damageé.
A figﬁf.to institﬁte é;civil action ié pro?i@ed in-séctiqn
_ 55~of7the.civi; P?oceduré'Cng, which is the main sbu;eefbrAéuéh a
right, so that his.fighﬁ islacknowieged,-protecﬁed,'aﬁd enfordéd’.
In civii case, whereby fhé défehdant ha$ conteéted the right bf ‘
) the_plaintiff,»if is necessary for thelcburé to.ﬁa?e Sufficient‘
'facté beforé it can érrive ét its,judéement. ~Therefore; Coﬁits ofA
varioué countriés.havé to adhere to their prééedural lawé,_espécialiy
tﬁe }aw of“evidence, in»finding ;he fgcﬁs'in thé Qase.i

In éhy litigafion which comes to‘court-there are'two
issues .to ge decidgd, namely,~the>issue of ﬁaét and i$SUe-of,1gw;
As for the;issue'of fact, évidence,hésAto bé adduced by the pafties
in the c;se; on the other hand, it is the province of the judge to

apply ﬁhe>appropriate law to the 'legal issue. However, it does not



mean that every iIssue of fact has to be proved by evidence.
According to the law of evidence, the fcllowing facts need not
be proved;

1. Facts which are matters of common knowledge

2. Facts which are admitted by the parties in the case

3. Presumptions of law

Burden of proof means the buxrden of producing evidence
to prove a particular issue of fact as raised by the one party to
the satisfaction of thé judge. There are certaiﬁ rules which govern
the burden of proof dn ort case.

The general rule is that.the burden éf proof is cast upon
the party who has pleaded the exiétence of a féct.

The rule of presumption requires théf the party against whom
the presumption operates can always intrcduce proof in contradiction
to rebut such presumption.  Two more rules govefning the burden of proof
are that the burden of proof falls on the party 'who will lose the case
and the rule of the-abnormality of person and-cnattel.

The rule regarding certain facts which are within the exclusive
knowledge of [the tortfeaser is applied to negligent tort cases. It
indicates the'abnérmality of some facts which, when happen, will speak
for itself that 1t «is derived from the negligence of~ithe tortfeasor.
Then it is his duty to prove it to the contrary. Such a rule is refered
to as Res Ipsa Logquitur at Common Law.

Any person who has wrongfully injured another person, he is
bound to make compensation thereof. As a result damages have to be
proved. Courts which belong to both common law and civil law tradition
are adhere to the rule which states that he Qho bleads the iésue of fact

must prove it to that effect.



However, section 42 of the Swiss Code of Obligation provides
that anyone who claims for compensation must prove the damages.
Therefore, it is the duty of the plaintiff to prove the damages to

the satisfaction of the cou owever, if the plaintiff fails to

do so, the court is s ) Wy e daméges for the plaintiff

in accordance with o » , A of the wrongful act.
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