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ABSTRACT

[N

Islamic law or cbmmonly known as shariah is a-religioué legal
system which governs the Iélamié communities. It determines the .
interpersonal relationship of Mosiems, particularly the contents related 7
to the doméstic relationship. Islamic law is thus iﬁseparable from the
Moslem community és it derives its‘exiétencg from.the Qur'ah, the
Hadith, the'Ijmé and fhe'Qiyés which lall Moslems_musf hold as their
guidancé for the evéryday living. |

Generally’speaking, theé Tslamic|léw made its'preéence in the i
South Asia; and Séuth—East Asia with the adVentidf the Islamic religién.
The countries in.the regiéns had known the Isiamic'legal system'lohg |
before they dld the Western legal systems. Due to the éariier form of
government in the reglons being pr1n01pate; the Moslem rulers of these

'.

. states introdiiced the rule of Islamlc law to their subjects by



>}

establishiﬁg the Islamic religious institutiqn with a view to bringing
the Islamic léw administration into line with the religious principieé
whilst the central government iﬁ recognitioh_of the enactmént of

Islamic laﬁ, did not inteffere with the administfation of Islamic law
‘in each:of its principates.' Hence, Islamic law came to be prinéipate B

law govérning the Moslem population of each of the principates.

Aftexrward, the Westerners began ¢olonizing and ruling these
regions and some colonial xulers even went so far as to eliminate the
localesiamic traditions.’ The Moslem_anticoloﬂialism followgd and
the Moslem people stood té agsert tﬁeir'rights to léad their lives
. under fhe‘Islamic'bahners;: Coupled with ﬁhe fact that the colonial
. rulers wished to sue for peace in-a bid to be ﬁore ablélto expioit
their colonies, they recognized the Islami; law as thé‘rule Qith which
to govern the Moslem communities. Conseguent on the Wésternérs
colonization, the applicatiéﬁ of TIslamic law was. limited to certain
areaé of the law that serVed'thé'purpose of thé coloniéiﬁg'government.‘
These.areaé of the léwjmostly‘concern the domestic relations,_estate,
and charity. While the Islamic law's aprlication was subject to such
'restraint, the coloniai_government developea aﬁd enforced-its own brand
of legal sysﬁem which has come to be éstablished as the legal system

governing the colony.

Even though the‘coldnial government allowed the existénée of
Islamic law, it'wasvnot prepéred’to allow instiﬁutioﬁaiizatioh of‘thé
Islamic reiigion,to admihi#ter the Islamic law. Only through the
civil couwrt was the Islamié law allowed to be adﬁiniéfered; resulting
Iih little‘room and chance for Islamic_law to dévelop itseif into ény‘

)
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standard legal sysfem and the civil éoprt ﬁudges were not Moélem and
knew litﬁle about Islamic law. ‘In the procéés of law where the
Islamic law as COdified by the colonial government remained si;eht,
the civil court more often thén not brought the general law to bear-
on édministering justiée to. the partiCulaf case.

When.the countries in these regions ;eceived indepeﬁdent; to
meet the social needs of ecoexistence and_Qnity of nationhood, the
 government of each newly indépendent nation was willing tb inhexit
Islaﬁic law from the colonial gévernment. in addition, the government
deﬁelbped a process whereby Tslamic ‘law was to apply. The changed
SOCial_conditiOn and situatign brought about the personal status law
whiCh.Islamic law came O be“throﬁghvthe'consolidation of the Islamic
laws on marriagé, diVOfce;-proprietary relatiohs between husbands and
wiQes, administration, inheritanée into codes or Acts. Furthermore,
the gcvernmént established Islanic institution specifiéally for ﬁhe
administration.of Islamic law in the formwof religious cowurt, marriage
regiétries; aivorce registries,»ﬁénCiliatory tribunal and Islami¢
legal counsel ,~making possible a mére systematic ahd.effiCient

application of dislamic law. . -

Whén it,cémes‘to Thailand with its Islandc popuiation'being '
heavily concentrated in tﬁe Sguthern border provinces, this pppgla—
tiopvhas traditions‘of ité own more or iess differing from tﬁe _
majority of the national society. Islamic religion‘rélatés to
Thailand as one ofrthe na?ional_religions to which the Moslém-éeople

profess under the regulations determined by the political ideology

of Thailand. Even though Thai society has the characteristic of a
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confederation and the political ideology of a shared power, the Thai

| government is receptive to the need for 1mprovement of life and well-
being of its Moslem population as a variety of goverhment pro;ects

aimed at deveioping Southern border provinces eoonomicaliy, politically:
and sooially can testify to that. In addition, thejgovernment aocords ;
its,Moslem population the rights to live under the Islamic religious
prinoipies as evidenced by the provisions of the constitution, the

Royal Decree on Protection of Islamic Faith.B.E. 2488 and the Applicae
tion of Ielamic Law"in gHe Pattani, Narathiwet, Yala and Satoon

provinces B.E. 2489.

When the aéplication of ;slamic'law under the said Act is:
considered,vit becomes apparent. thati there is mieerable shortage of
oetaiis necessary for the administration of Islamic.iaw corpared to
the applioetion of Islamic law in the Philippines,_Sri Lanka, Singapore
i.e. this Act provides that Islamic law on the Family, Inheritance be
applied in lieu of-the orovisions of the Cinil'and'Coﬁmercial Code as
regards the Family and Inheritance Qithout speoiinng'the;details:
concerning the principiee of Islkanic law to be epplied and the decisions
to be . made according to Islamic law on all organizations to be - |
administered by they Tslamic law. The ‘“use |of this la%, should be
limited to the Islamic religion, to be used for ‘the sake of moslems
lacking effic1ency to promote the waye of 11v1ng of Thai Moslems who

profeSsiIslam.

Therefore, the empha51s of this thesis is to study the problens

and causes of introducing to use the Islamic law, as well as the results'



4
of,using_the Islamic law at present, by comparing with the use of
Islamic law in the Philippines and Sri.Lanka; to give guidelinés in -
solving vafious prﬁblems.and causes by presenting the following
methoas of problem solVingf |

' l; The regioﬁ to use Islamic law should be limited on those
who wed under the principles of Islamic law within the bounaary of
four piovinces in the Scuth, by impésing the Islamic law.

2. Legal probdems should be solved by making gqvernment
official consider to use the Islamié law by themselves and in this
case it is_necessafy to solve .this.matter, as follows:

2.1 Marriéges ¢f Moslems should’be'registered and
divorce caées should also be registered, by assigniﬁg Islamic religious
official té take.the duties of marriage and divorce.registrationsbin
thehcapacity'of government officials. |
2.2 Siﬁila;ly'for the consideraﬁion of family sucéession
coﬁmitteeS,;Should be appqinted, to funétion éimilarly for deci&ing on
_ the properties of MCslems.'.If pafties to the dispute aécept similér.
resulfs,_those results SHould’be,admissibie as proof'of.right to the
goVerhment‘authorityf_ |
| 3 v mLaws shéuld be modified.so,as to‘enable parties concerned
to bé éligible er appealing‘thé'deciSion §f.Datuk Justice.

4, Qualifiéations requiréments, selection and aépointment

,cfitétia for ﬁatuk Justices shouid be modified so ﬁhat suitabilityg

may be achieved.
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