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' Article 38 of the Statute of International Court of Justice

1. The Court, whose function is to decide in accordance with international law

such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;

(b) international custom, as evidence of a general practice accepted as law;

(c) the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex

aequo at bono, if the parties agree thereto.
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® James M.Strong, "Blinding Laser Weapons and Protocol IV: Obscuring the
Humanitarian vision," Dickinson Journal of International (Fall 1996) [online] Available

from : http : //www. lexis-nexis.com [2002, February 8]
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" Article 22 of the 1907 Hague Convention IV Respecting the Laws and Customs
of War on Land : "The right of belligerents to adopt means of injuring the enemy is not

unlimited."

 Advisory Opinion of the International Court of Justice on Legality of the Threat
or Use of Nuclear Weapons

“77. All this shows that the conduct of military operations is governed by a body
of legal prescriptions. This is so because the right of belligerents to adopt means of
injuring the enemy is not limited as stated in Article 22 of the 1907 Hague Regulations

relating to the laws and customs of war on land.”
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(1) szirepauiLaafiseneldFusuiunantannnsldanys ( the degree
of physical pain inflicted)

) AL ELNTEININAE LTI aNauazasla ( the severity of the
injury physical and psychological inflicted)

3) pordulllgfiasinlddaunmonumne (death) nasua§uatnanIeg
(permanent damage) NSNWNANIN (incapacitation) uazn1snn Widelan (disfigurement)

(4) ANNNAAUABNITTNENNINNITUNNE ( the strain placed on medical systems)

(5) MATEFInengeu HaudAgsienasTaminanismavsela®

“James M. Strong, "Blinding Laser Weapons and Protocol IV : Obscuring the
Humanitarian vision,” Dickinson journal of International Law (Fall 1996) [Online]
Available from : http : //www.lexis-nexis.com [2002, February 8]

' Advisory Opinion of International Court of Justice on Legality of the Threat or
Use on Nuclear Weapons

“78.According to the second principle, it is prohibited to cause unnecessary
suffering to combatants: it is accordingly prohibited to use weapons causing them such
harm or uselessly aggravating their suffering. In application of that second principle,
States do not have unlimited freedom of choice of means in the weapons they use. ”

*® Jack H. McCall, Jr.," Blinded by the light: International Law and the Legality of

Anti-Optic Laser Weapons," Cornell International Law Journal, 1997, p. 26.
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disease) anmsumUnAsedsszaneiluiide (specific abnormal physiological state)
AuAnTsatinanas waziilufivA (specific and permanent disability) ¥3a Minl¥AAN"g
RelaudunAe (Specific disfigurement)

(2) winlsznisi 2 Sasnsananeluaunsufininnds Jeaaz 25 vidednsnis
anelulsanenunafinnnninfesss 5

(3) winsznsi 3 - mnﬂm'lmﬁuﬁ‘lé’ﬁfiﬂagnus:ﬁu 3 Fanlatmus Taeans
ﬂi‘i‘ufl’ﬁﬂ']"li’l@t18 (Grade 3 wounds as measured by the Red Cross wound classification)

(4) wRnlsznsd 4 ¢ eanssvuAatuLss i fineniufudn annsainenla
AREINIINTUNNED (exerts effects for which there is no well recognized and proven

treatment)19

" Ann Peters, "Blinding Laser Weapons: The Need to Ban A Cruel and Inhumane

Weapon", Human Right Watch Arms Project. Vol.7, No. 1 (September, 1995) [Online]
[2004, February 2]
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determination of which weapons cause "superfluous injury or unnecessary suffering"
(Genera : The International Committee of the Red Cross), 1997, p. 15.
" Ibid., p.23.
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 International Committee of the Red Cross, Weapons that may Cause
Unnecessary Suffering or have Indiscriminate Effects. (Geneva: International Committee
of the Red Cross,1973), p.13.

% Christopher Greenwood, Battlefield laser weapons in the context of the law on
conventional weapons, In Blinding Weapons: 'Reports of the meetings of experts
convened by the International Committee of the Red Cross on Battlefield Laser Weapons
, p.73.

“ "Considering that the progress of civilization should have the effect of
alleviating as much as possible the calamities of war;

That this object would be exceeded by the employment of arms which uselessly
aggravate the sufferings of disabled men, or render their death inevitable;"

?" Article 23 of the Hague Regulations "In addition to the prohibitions provided by
special Conventions, it is especially forbidden -

(e) To employ arms, projectiles, or material calculated to cause unnecessary

suffering"
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% "Basing themselves on the principle of international law that the right of the
parties to an armed conflict to choose methods or means of warfare is not unlimited, and
on the principle that prohibits the employment in armed conflict of weapons, projectiles
and material and methods of warfare of a nature to cause superfluous injury or

unnecessary suffering”
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* "Unit a more complete code of the laws of war has been issued, the high
contracting Parties deerh it expedient to declare that, in cases not included in the
Regulations adopted by them, the inhabitants and the belligerents remain under the
protection and the rule of the principles of the law of nations, as they result from the
usages established among civilized peoples, from the laws of humanity, and the
dictates of the public conscience."

*' Advisory Opinion of International Court of Justice in Legality of the Threat or
Use of Nuclear Weapons 1996

“78.The Court would likewise refer, in relation to these principles, to the Martens
Clause, which was first included in the Hague Convention Il with Respect to the Laws
and Customs of War on Land 1899 and which has proved to be an effective means of
addressing the rapid evolution of military technology. A modern version of that clause is

to be found in Article 1,paragraph 2, of Additional Protocol 1 of 1977.”
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% Advisory Opinion of International Court of Justice in Legality of the Threat or
Use of Nuclear Weapons 1996

“79. It is undoubtedly because a great many rules of humanitarian law
applicable in armed conflict are so fundamental to the respect of the human person and
elementary considerations of humanity as the Court put it in its Judgement of 9 April
1949 in the Corfu Channel case accession. Further these fundamental rules are to be
observed by all States whether or not they have ratified the conventions that contain

them, because they constitute intransgressible principles of international customary

”

law.
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% Rupert Ticehurst, “The Martens Clause and the Laws of Armed Conflict,”
International Review of the Red Cross no.317, 1997, p.126

* Louise Doswald-Beck, Blinding Weapons: Reports of the meetings of experts
convened by the International Committee of the Red Cross on Battlefield Laser
Weapons 1989 - 1991, pp. 340-341.

* Ann Peters, "Blinding Laser Weapons : The Need to Ban A Cruel and

Inhumane Weapon," Human Right Watch Arms Project (September, 1995) [Online]
[2004, February 2]
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% Adam Roberts and Richard Guelff, Documents on the Laws of war, 3" ed.

(Oxford: Clarendon Press, 2000), p. 53.
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" "The Contracting Parties engage mutually to renounce, in case of war among
themselves, the employment by their military or naval troops of any projectile of a weight
below 400 grammes, which is either explosive or charged with fulminating or
inflammable substances."

* *The contracting Powers agree to abstain from the use of projectiles the sole
object of which is the diffusion of asphyxiating or deleterious gases."

*® Adam Roberts and Richard Guelff, Documents on the Laws of war, p.59.

% " The contracting Parties agree to abstain from the use of bullets which expand
or Flatten easily In the human body, such as bullets with a hard envelope which does

not entirely cover the core or is pieced with incisions"
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® "Basing themselves on the principle of International law that the right of the
parties to an armed conflict to choose methods or means of warfare is not unlimited, and
on the principle that prohibits the employment in armed conflicts of weapons, projectiles
and material and methods of warfare of a nature to cause superfluous injury or
unnecessary suffering"

® Article 1 of the CCW 1980 :

"This convention and its annexed Protocols shall apply in the situations referred
to in Article 2 common to the Geneva Conventions of 12 August 1949 for the Protection

of War Crimes, including any situation described in paragraph 4 of Article 1 of Additional

Protocol | to these Conventions.”
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® Jeffrey S. Morton, "The Legal Status of Laser weapons That Blind," Journal of
Peace Research, 1998,p. 703.

0 Report of the Second Review Conference, Available from :
http://www.ccwtreaty.com [2002, February 20]
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" Amendment to Article 1 of the CCW 1980
“ 2.This Convention and its annexed Protocols shall not apply to situations of
internal disturbances and tensions, such as riots, isolated and sporadic acts of violence,

and other acts of a similar nature, as not being armed conflicts.”
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" Article 9 of CCW 1980

“ 1.Any High Contracting Party may denounce this Convention or any of its
annexed Protocols by so notifying the Depositary.
2.Any such denunciation shall only take effect one year after receipt by the

Depositary of the notification of denunciation. If, however, on the expiry of that year the
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denouncing High Contracting Party is engaged in one of the situations referred to in
Article 1, the Party shall continue to be bound by the obligations of this Convention and
of the relevant annexed Protocols until the end of the armed conflict or occupation and ,
in any case, until the termination of operations connected with the final release,
repatriation or re-establishment of the persons protected by the rules of international law
applicable in armed conflict, and in the case of any annexed Protocol containing
provisions concerning situations in which peace-keeping, observation or similar
functions are performed by United Nations forces or missions in the area concerned,
until the termination of those functions.

3.Any denunciation of this Convention shall be considered as also applying to all
annexed Protocols by which the denouncing High Contracting Party is bound.

4.Any denunciation shall have effect only in respect of the denouncing High
Contracting Party.

5.Any denunciation shall not affect the obligations already incurred, by reason of
an armed conflict, under this Convention and its annexed Protocols by such denouncing

High Contracting Party in respect of any act committed before this denunciation

becomes effective.”
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using a laser in such a manner that its radiation could cause harm to

personnel or damage to equipment of the armed forces of the other Party"

& Jeffrey S. Morton, "The Legal Status of Laser Weapons That Blind," Journal of
Peace Research, 1998, p. 697.

" "that the development of laser technology for military use includes a risk that
laser equipment of armed forces can be specifically used for anti-personnel purposes
on the battlefield, such as causing permanent blindness of human beings , and that
such use may be considered already prohibited under existing international law."

® Louise Doswald - Beck, "New Protocol on Blinding Laser Weapons,"

International Review of the Red Cross (May - June, 1996), p. 273.
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Louise Doswald-Beck, "New Protocol on Blinding Laser Weapons,"
International Review of the Red Cross, 1996, pp. 279-280.
* Armaments, Disarmament and International Security Stockholm International

Peace Research Institute, SIPRI YEARBOOK 1996, (New York : Oxford University Press,
1996), p. 761.
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*" Article 5 of the CCW 1980 :

"3. Each of the Protocols annexed to this convention shall enter into force six
months after the date by which twenty States have notified their consent to be bound by
it in accordance with paragraph 3 or 4 Article 4 of this Convention

4. For any State which notifies its consent to be bound by a Protocol annexed to
this convention after the date by which twenty States have notified their consent to be
bound by it, the Protocol shall enter into force six months after the date on which that
State has notified its consent so to be bound."

® Jayaiiiatuil 27 unsAN A.A. 2004 Available from : hitp:/www.icrc.org [2004,
January 27]

° Louise Doswald - Beck, "New Protocol on Blinding Laser Weapons,"

International Review of the Red Cross, (May - June, 1996), p. 285.
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% Article 4 of Protocol IV on Blinding Laser Weapons 1995

% Louise Doswald — Beck, “New Protocol on Blinding Laser Weapons,”

International Review of the Red Cross (May — June 1996), p.294.

*"Ibid., p.295.
* Ibid., 296.
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* Article 1 of Protocol IV on Blinding Laser Weapons

o Jeffrey S. Morton, "The Legal Status of Laser Weapons That Blind," Journal of
Peace Research (1998), p. 702.

T w. Hays Parks, "Trauvaux Preparatoires and Legal Analysis of Blinding Laser
Weapons Protocol,” Army Lawyer (June 1997), Available From : http: //www.lexis-
nexis.com [2002, February 12]

" Ibid.
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"% Markus C.Zockler, “Commentary on Protocol IV on Blinding Laser Weapons,”
Yearbook of International Humanitarian Law (1998), p.336.

" Ibid.

%W, Hays Parks, “Trauvaux Preparatories and Legal Analysis of Blinding Laser
Weapons Protocol,” Army Lawyer (June 1997), Available from: http://www.lexis-
nexis.com [ 2002, February 12]

" Ibid.



91

¥ 2
S

unifryediludie 1 8 Fdrdaansinaldusznsinleuensiaeiivinlimuenil
divlddaanindunisaniunismuunssnisaiflune rensznsanauianigi

Usennddladuil 20 Awmnan A.A. 1995

(the 29 August 1995 policy statement of the
Secretary of Defense) HUlFrzmANMENNATnaziunu et IIN lUNEIATaTEAL
Uszind uazfinalidemnasszndnlszimavzeauddoyo e Livnsepsaatineiinasanii
winsuBaudeusunsiaidaudlangmnelulsamalneg - vndaumnguneaiiulade
uéeiualsslemesdRfiwinfluniseannguang BidwzumiSetteniianu fenguang
atfufufiazhinsfiarsnfsessndreanty

o ala s

] <l
3.3.4.4 wihnrasigiiifassuLIAITaTau

J i ° ° o/ 4
¥ 2 gasRaansidanansae i iR uen MuualiignATuAsnsImNL
anlunmslszuuiaiseftu (uenaniidasinuaude 1 1eaaans) fluawvaliifianis
v
muasetieanas  laelienanduAuganmian Taeanasniswini azdesussqlunisin

HUIDINBITIN UATNIRTNNINWNTENBUT

H ¥ 1
gauAnildluumTyaRidunislssiilssuaniunedunmasalszmandnion

Tunaiasandasingeiaans 5 dszne 1dun Uszmasiinu tusefuaud seangw disida uaz

¥
"7 ylenneraansensaananuuanigy HlannudrArydeil
"ngznsananiuu (Department of Defense) shunsldiareiignasnuuuunise
i liiansanuesetnmias Taglisanduaulddusn wezaduayunsasn
mevhaldengstudiniy - edwlsinuszuuagefifudanddrysianadin Taefinnsld
waflunnsAum (detection) netuuativang Msdaszazne NsAAseRadNT UAz
o :’/ g Cd d’ = o o o ¥ o <o
mananadihmang  sruuvnsatiiandunalulatignasinaniy inlvinasindideaus
° o ' 3 o & o g o o Ly
waznasindeatisanluaunasuniundu  agefinndsanudrAnesaszlandaes
aymeA  nezvsssnanmuanigaszinddn  msunaduresaiaelilénslavielee
v a a &’ o 1% u't:i' 1% o
wludyeransuldluauinsy suflunasnannnslissuuiaitaintausaanguang ae
> 2 o ‘ el oy . ~ -1
1 Assananeneuse b 1gtnslnedu uazFaug (doctrine) IiveanaNTLNALALIU ¢

"% Article 2 of Protocol IV on Blinding Laser Weapons 1995



92

anfgaudnn™ Taefunuainlsznasdoy Aaszmindennuilufivasesgunuan
UszinAaniganiing uazilszinAsenge Tunsdifaztimualy ‘nemueadhiinielunied
U HENTINATNAUNNE muﬁam?ﬂ'ﬁgnﬁuluiﬂmLﬂumﬂimqnmqnﬂuﬁlﬁmmnmﬂi
gunsnfimgefivnlinuen snzdeaiuiufashildi aonadhulideesennisanuen
snmsldszuiaiedi 1 nefinsztzne (laser range finders) vijaensulszLviau
FfltTeycg® s daflunsltluslssloniguayslenfiuiaecdts Jatmels

o i o o aal _ 3 1 O"
sgRwiflunssziass e Alfinsmueadatunnmslfiamefrruiuiues ™

14 3
annsiounludia 2 4 Wunisimuewifilussdund (the level of State) 1udg
mAwdansTiarfisduunannisiindy uazanasmstufivunzaamaneand dean
Ardamnannsazliignunsalifingdd efieinlinasumuaauazneneuiazindy

] 1 v 1
ysesmaesianisldgunsnliagef iNevanidesanssnuduiniu winazidhih/E"

fdn "unmsnsTnzaN" T Raansatiud 4 LildlFaanamuely usisnanansog
FenAsslaniizasatiufl 3 reseyfool 1980 drdsenisinndenisldemdamaa
wilasinen A.A. 1980 delude 1 dewdindi 5 EirramneresAndnupsnsTianzay Ae
snpsmsansdsausal iR lsetui i lumafiRi - Taeddildeaniunisaiane

v v
s muiandnuyweassn uazdefansanniemmis ™

10 Jeffrey S. Morton, "The Legal Status of Laser Weapons That Blind", Journal of

Peace Research (1998), p. 702.

"Ow. Hays Parks, "Trauvaux Preparatories and Legal Analysis of Blinding Laser

Weapons Protocol," Army Lawyer (June 1997), Available from: http : /www.lexis-
nexis.com [2002, February 12]

""" Louise Doswald-Beck, "New Protocol on Blinding Laser Weapons,"

International Review of the Red Cross (May-June 1996), P. 292.

112

Article 5 (5) of Protocol I on Prohibitions or Restrictions on the Use of
Incendiary Weapons "Feasible precautions are those precautions which are practicable
or practically possible taking into account all circumstances ruling at the time, including

humanitarian and military considerations."
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International Review of the Red Cross (May-June 1996), pp. 292-293.

W, Hay Parks, "Travuaux Preparatoires and Legal Analysis of Blinding Laser
weapons Protocol," Army Lawyer (June 1997), Available From : http :// www. lexis-nexis.
com [2002, February 12]
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' Criminal Code 1978 Chapter XI: Crimes Against Humanity; Title |I: War Crimes

Section 160/A Use of Weapons Prohibited by International Treaty

(1) Any person who uses or orders the use of a weapon or instrument of war
prohibited by international treaty in a theatre of military operation or in an
occupied territory against the enemy, civilians or prisoners of war commits a
felony offense and shall be punishable with imprisonment between ten to
fifteen years or life imprisonment.

(2) Any person who makes preparations for the use of a weapon prohibited by
international treaty commits a felony offense and shall be punishable with
imprisonment of up to five years.

(3) For the purposes of Subsections (1) — (2) the following shall be construed as
weapons prohibited by international treaty:

a) asphyxiating, poisonous and other gases and bacteriological
methods of warfare as set forth in the protocol signed at Geneva on
17 June 1925 on the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of
Warfare, as promulgates by Law-Decree 20 of 1955,

b) the following weapons listed in the protocols to the convention
signed at Geneva on 15 October [1980] on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons which may
be Deemed to be Excessively Injurious of to have Indiscriminate
Effects, as promulgated by Law-Decree 2 of 1984;

1. weapons causing injury by fragments which cannot be detected

by X-ray, as specified in Protocol |,
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2. mines, remotely-delivered mines, anti-personnel mines, booby-
traps and other devices specified in Points 1-5 of Article 2 of the
Amended Protocol |1, as promulgated by Act CXXXIII of 1997,

3. incendiary weapons specified in Point 1 of Article 1 of Protocol Ill,

4. Dblinding laser weapons specified in Article 1 of the
Supplementary Protocal 1V,

c) chemical weapons and chemical instruments of war specified in
Points 1 and 7 of Article 2 of the convention signed at Paris on 13
January 1993 on the Prohibition of the Development, Production,
Stockpiling, Production and Transfer of Chemical Weapons and on
their Destruction, as promulgated by Act CIV of 1977,

d) anti — personnel mines specified in Point 1 of Article 2 of the
convention signed at Oslo on 18 September 1977 on the Prohibition
of the Use, Stockpiling, Production and Transfer of Anti-Personnel

Mines and on their Destruction, as promulgated by Act X of 1998."
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'® Article 1 of the Federal law on prohibition of blinding laser weapons -
Definitions

“(1) For the purpose of this federal law, “blinding laser weapon” means a
weapon which has been specifically designed, as its sole combat function or as one of
its combat functions, to cause, through laser beams, permanent blindness to the naked
eye or to the eye with corrective eyesight devices.

(2) For the purpose of this federal law, “permanent blindness” means irreversible
and uncorrectable loss of vision which is seriously disabling with no prospect of

recovery. Serious disability is equivalent to visual acuity of less than 20/200 Snellen

measured using both eyes. "
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'® Article 2 of Federal law on prohibition of blinding laser weapons

“(1) The acquisition, possession, transportation, development, fabrication, trade,
mediation in the purchase or in the selling of blinding laser weapons and specific parts
thereof is prohibited.

(2) The importation, exportation and transfer of blinding laser weapons and
specific parts thereof is prohibited.

(3) Independently of the law of the State in which blinding laser weapons, as well
as specific parts thereof, are produced or assembled, the provisions of this law are
applicable to Austrian citizens in respect of the above mentioned activities.

(4) Laser systems that, through there lawful military use, may cause blindness as
an unintentional side — or collateral effect, including laser systems that are used against

optical equipment, are excluded from the prohibitions of paragraph 1 to 3. "



106

iﬂﬁ'mmu"?iﬂﬁng'tungummﬂuﬁ‘lﬂmm:usiLﬁmﬁ'm nslfuaznisiauanys
e ldnuen aufitimusluReansatiuil 4 didasensadefiinlinuen AA.
1995 Wit urtpsauAgua n1sldan nsAsaUATEY NNsTURY NNIRARIN MTUszRng
nsuaniaey nisdmidenisane m:‘ﬁ'\L"ﬁ'\Lm:msmﬂanéqmqﬁmtﬁ?"?‘iﬁﬁlﬁmuam‘w
Fadaulszneuaasangsfan ef@aufiaonidivin nﬁi*?;ngumﬂmﬂluﬁifﬂﬁ'ﬂuﬁﬂmu
AQNNTNIENFN i axTidoudnAyfindnauld nsrauaNansateiiinlimuend
Uss@vanmanngiety desandn mnimuadiaennznisliviienisteu usitenalden
Widinsudn  Wawn u‘?ﬂmﬂummmqﬁmﬁnﬁ wirdudndlunisidateslitszinesig
anunsaRangsiaLeefls ugnannil L O LL LT E L LG T FE LER T
wgafnenemsireudasngmnelunsld mndanaliAsenaueatasliléFils
weidunadnadainnisidenqs detmusil Hunsnanaiudminnsluiaansaiiud 4
héaensaeTiinldianuen ar. 1995 da 3 Fuaneliiudn msldssuniasafiud

¥
anuaflusanianimung Wy wgefinszasnng viraae i usu

o [ ¢ Qldl o o d’, =< ° " Y v ‘dl
dmfugfnssinmaditunguinealivil soanlufansazisanisnssinsaderium

o

fovualungming azgnszanetnedignbiiy 2 T ielfubifiudnm 360 Fuwiniiun

o o

¥ ]
TryedRdlifeuslindinguunauiasvingarivuau™

Ly

3 o o a ¥ o = o ya‘ o
wanantingminadelaldsnalunisiasdndunuuazBianinegiinszvinnizd iy

P s
NN Al
1 ¥ 1
1) anataiinn ldaueasauidousznauninnuiaumasineludia 3 azgnud

=
tinAsadlatiAg

2) wirasdnsnauazginsafldlunsu@sengsiaiteisiesinnnnelsda 2 azgn

¥
=

Uszmedianindlaeeng ahulsyiudnenamaniiazbignizanldansiely

¥’ Article 3 of Federal law on prohibition of blinding laser weapons

“Whoever acts, including by negligence only, in contradiction to the prohibition
of Article 2 of this federal law shall be punished in court by a penalty of up to two years
imprisonment or by a fine up to 360 daily rates, as far as the act is not liable to a more

severe penalty under another federal law”
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8 Article 4 of Federal law on prohibition of blinding laser weapons — Seizure and
forfeiture

“(1) Blinding laser weapons, as well as parts thereof, that constitute the object of
one of the acts punishable under Article 3 shall be seized by the court.

(2) Machines and installations for the production of objects falling under the
prohibition of Article 2 may be declared forfeited by the court. It must be secured, to the
expense of the owher, that these may not be used anymore in contradiction with the
prohibition of Article 2.

(3) The means used for the transportation of objects that fall under the
prohibition of Article 2 may be declared forfeited by the court.

(4) The objects forfeited under par.2 and 3 become property of the Federal
State. The objects seized under par.1 become property of the Federal State and shall be
reported to the Ministry of the Interior for immediate destruction against compensation.”

'? Article 6 of Federal law on prohibition of blinding laser weapons — Entry into
force

“This federal law enters into force on 1 January 1998
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