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[Sec. 368]

SEC. 368 DEFINITIONS RELATII‘IG TO CORPORATE REORGANIZATIONS

(a) REORGANIZATION.—

means—

~ (A) a statutory merger or | -
(B) the acquisitio ‘::"":. Orpo au ge solely for all mart of its \,oum,r,.swCk
: p k of a Corporation which is 1 Tcontrol o -

C jon if, immediately after the acquxsmon-
f" ther corp rauon (whether or not such acqumﬂ‘

tock

%

~ the acqumng corpor

[Sec. 368(a)]

(1) IN GENERAL.—For purpose » t I and II and thxs part, the term “reorgamzanon

(or in exchange sol
the acqumng corporati

of-stock of a !"\v LROI

sition);
solely for all or a part of its voting s
tock of a corporation which is in control

corporation had

(C) the acqux itio
(or in exchange.solely §©
the acquiring corprati

determining whether “stock the assumption by the acqui

ﬂ‘lJEl’JVIEWIﬁWEHﬂ‘i
amaﬂn‘mummmaﬂ

o 3

-
E

-

a.i

'*3

‘ v

"

F,
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properties of another corporation, but m =
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.. corporation of a liability of the other, or the fact that property acquired is subject to a liability,
- shall be disregarded; ...- "~ - : AR

(D) a transfer by a corporation of all or a part of its assets to another corporation if
immediately after the transfer the transferor, or one or more of its shareholders (including
persons who were shareholders immediately before the transfer), or any combination thereof, is
in control of the corporation to which the assets-are-transferred; but only if, in pursuance of the

. pran;stuCK or securities ot tixg corporation to which the assets are transferred are distributed ina
transaction which qualifies under section 354, 335, or 356;'

-(E) a recapitalization;

(F) a mere change in identity, form, or place of organization of one corporation, however
effected; or e ;

(G) a transfer by a corporation of all or part of its assets to another corporation in a title 11
or similar case; but only if, in purs f the plan, stock or securities of the corporation to -
which the assets are transferregi”aa ‘E : f) ina Vtrans_act'ion which qualifies under section :

--354,355,0r356.  _ SERSENA
~ (2) SPECIAL RULES xéLAg;!@i&Mdmr :

(A) REORGANIZ:AM‘BED‘* wmmﬂ (1) (C) AND émcmé 1) (D)—lia
LA

transaction is describedan™B6Lh D ragraph (Wragraph (1) (D), then, for purposes of
this subchapter (other thanforD 1rposes of suBWC)), such transaction shall be treated

~ as described only i . :
N DECERTAIN PARAGRARH (1) (C) CasES.—Tf—
Jires s'@dal"piiiaﬂy all of the properties of another corporation,

. : ify under paragraph (1) (C) but for the fact that the
acquiring corporagic angds I o!i;ef‘pm&rty in addition to voting stock, and
ifg ¢ rpor_p,'ffql'_!‘ Cquires, s elyj}ot voting stock described in paragraph
(1) (C), property of the other corporati ving a fair market value which is at least 80
percent of the faif market value of rty of the other corporation,
g

_ then such acquisition shall (stiBject to" ph (A) of this paragraph) be treated as
qualifying under paragraph{1){(C). Solgwg:e rpose of determining whether clause (iii) of
..the preceding sentence aﬁpﬁﬁs_}—' the of any liability -assumed by the acquiring
corporation, and the amouat. ofigny ﬁaﬁ%wvbich any property acquired by the acquiring
corporation is suﬂject, shall be treated as i the property. = &
(C) TRANSFERS-DEASSETS OR STOCK 1O ERTAIN PARAGRAPH (1)€A), (1XB),
(1XC), AND (1)(G)) CASES.—A transaction ifving under pdragraph YA (1XB),
_or (1)(C) shall not-be disqualified by r jact that part or all of th&assews or stock which
were acquired in the transaction are Ted toa cgoration controlled by the corporation
acquiring such assets or stock. A similar rule shall apply to a transacuon otherwise qualifying

under paragraph (1)(&) where the 'req@ements of subparagraphs (A) and (B) of section

RS T v v 0

.~ The acquisition by one corporation, in exchange for stock of a corporation (referred to in this
- subparagraph as ‘“‘controlling cofporation”) whieh is in control of gye acquiring corporation, of

- SRS RTINETN Y

(i) no stock of the acquiring corporation is used in the transaction, a_md :

s (i) in the case of a transaction under paragraph (1)(A), such transaction would have
] qualified under paragraph (1)(A) had the merger been into the controlling corporation.

(E) 'STATUTORY MERGER USING VOTING STOCK OF CORPORATION CONTROLLING MERGED
CQRPOR.§T_ION.—A transaction otherwisé qualifying under paragraph-(1)X(A) shall not be
disqualified by reason of the fact that stock of a corporation (referred to in this subparagraph as

the “controlling corporation”) which before the merger was in control of the merged corporation
.- I1susedin the transaction, if—

W, By T

R 110

S (i) after the transaction, the corporation surviving the merger holds substantially all of |
L its properties and of the properties of the merged corporation (other than stock of the
controlling corporation distributed in the transaction); and :

%- Iaterny) Revenue Code

Sec. 368(a)
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% ;

(ii) in the transaction, former shareholders of the surviving corporation exchanged, for
an amount of voting stock of the controlling corporation, an amount of stock in the
surviving corporation which constitutes control of such corporation.

(F) CERTAIN TRANSACTIONS INVOLVING 2 OR MORE INVESTMENT COMPANIES.—

~~" (i) Ii immediately before a transaction described in’paragraph (1) (other than

_ subparagraph (E) thereof), 2 or more parties to the transaction were investment companies,
then the transaction shall not be considered to be a reorganization with respect to any such

investment company (and its shareholders ahd security holders) unless it was a regulated
investment company, a real estate investment trust, or a corporation which meets the
7’

~ requirements of clause (ii).

(ii) A corporation meets the requirements of this clause if not more than 25 percent of
the value of its total assets is invested in the stock and securities of any one issuer and not
more than 30 percent of the value of its total assets is invested in the stock and securities of

.5 or fewer issuers. For pur t’ is clause,.all members of a controlled group of

" corporations (within the meapgai ; 1563(a)) shall be treated as one issuer. For
purposes of this clause, a‘pepon‘ﬁb‘ ¢'in a regulated investment company, a real

estate investment tru. or-an investme ny which meets the requirements of this

55 - clause shall, except h in re‘ulat@ted as holding its proportionate share
.. of the assets held b pan —— - s ;

by “ y trusg?_!_h iy -

/ ragraph. term “investment company” means a

| real %ﬁe inves trust, or a corporation 5O percent
| assets are stockand securities and 80 percent or more of

€ as .ts.i'k?d for investment. In making the 50-percent and
c the p
d

"> - (iii) For purpo
regulated inves ‘
or more of the valu
the value of wh
80-percent determi

_ ceding sentence, stock and securities in any
subsidiary corpo, discegarde }'Aﬁthe parent corporation shall be deemed to
. own its ratable*shagé offthe subsidiaty’s assets, and a corporation shall be considered 2
.. subsidiaryif thep s 50 pere or more of the combined voting power of all classes
-of stock entitled 50 perce ‘the total value of shares of all classes of

stock outstanding. | i 0 S e >

el

e - (iv) For purposes ot thh';ﬁbp; ’ d!&ermining total assets there shall be

- excluded cash and cagh itgms {including regeiv les); Government securities, and, under
. regulations prescribed by tii¢ Secretary, asset acquired (through incurring indebtedness or
uirements. of clause (ii) or ceasing to be an

7

otherwise) for purposes of mgeting
investment companysr = - <

% of each investment company is
broportions.

ik e RN AL ansﬁ/estﬁmu' compan ; ot-meet the requirements of clause (i)
7.l acquires assets, f .another - corporation,- clause- (i) shall be applied to such investment
i . company and its ssbéreholders and security holders as though its assets had been acquired
- “ - by such, other corgération. If such finvestment company acquires stock of another
corpo:ﬁ)uﬁ%imiﬂmi (2)(B), clause (i) shall be applied.
- “to the shareholders of such inyestmentco s thou h?\ey they had exchanged with
SF - such otfiér corporation all of their stock in such company for stock having a fair market
value equal to the fair market value of ,their stock * of g investment company

ity'h

'. ; Q‘ : 5 4 S ion emed acquisition or
"Ne ng T oln P %‘g\qc h:ﬁ}}e T
? y th olders

a sale or exchange qf
roperty by the corporation and e shareh secur rs to which clause (i)
1s applied. ~ :

. (vii) For purposes of clauses (ii) and (iii), the term “securities” includes obligations of
State and local governments, commodity futures contracts, shares of regulated investment
companies and real estate investment trusts, and other investments constituting a secunty
within the meaning of the Investment Company Act of 1940 (15 U.S.C. 80a-2(36))-

G) DISTRIBUTION REQUIREMENT FOR PARAGRAPH (1)(C).—é-

“Te

(i) IN GENERAL.—A transaction shall fail to meet the requirements of paragraph ( 1XO).
unless the acquired corporation distributes the stock, securities, and other properties 1t
receives, as well as its other properties, in pursuance of the-plan of reorganization. For
purposes of the preceding sentence, if the acquired corporation is liquidated pursuant to the

Sec. 368(a) ©1990, Commerce Clearing House, In€®
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plan of reorganization, any distribution to its creditors in connection with such liquidation
shall be treated as pursuant to the plan of reorganization.

(ii) EXCEPTION.—The Secretary may waive the application of clause (i) to any
transaction subject to any conditions the Secretary may prescribe.

(H) SPECIAL RULE FOR DETERMINING WHETHER CERTAIN TRANSACTIONS ARE QUALIFIED UNDER
PARAGRAPH (1)(D).—In the case of any transaction with respect to which the requirements of
subparagraphs (A) and (B) of section 354(b)(1) are met, for purposes of determining whether
such transaction qualifies under subparagraph (D) of paragraph (1), the term “control” has the
meaning given to such term by section 304(c). i Xk '

(3) ADDITIONAL RULES RELATING TO TITLE 11 AND SIMILAR CASES.—

- wbpa

(A) TITLE 11 OR SIMILAR CASE DEFINED.—For purposes of this part, the term “title 11 or

similar case’” means—

(i)a case under title 11 of t
(ii) a receivership, foreclosure, o

ited States Code, or

r proceeding in a Federal or State court.

(B) TRANSFER OF ASSETS IN A TITLE casE.—In applying paragraph (1XG), a
transfer of the assets of a.corporation shall as made in a title 11 or similar case if and
(i) any parm .gani ation is under.the jurisdiction of the court in such case,

and ~ . / . M - :

i Gi} the to
(C) REORGANI

proceeding before a Federallor

section 581 or 591, the agenc;}@ be treatec

~ (E) APPLICATION OF PARAGRAPH (2)(
i - requirement of ql&:sg (ii) of paragrap
Crl - (i) no form
a ‘his stock, and_, :
R " (ii) the former creditors of ¢

 tola ﬂtn of ‘i‘a;’g\aﬂmaon approved by the court.

NG UNDER PARAGRAPH (1)(G) AND ANOTHER PROVISION.—If 2
pg:_rég_ripf? qualify both—

ph (1), and e
) f\graph?l) or under section 332 or 351,
section 357(c)(1)), such transaction shall be

agraph (G) of‘"paragraph (D).

H INVOLVE FINANCIAL INSTITUTIONS.—For
of a receivership, foreclosure, or similar
ing a financial institution referred to in
as a court. ;

2 the case of a title 11 or similar case, the

g@ i as met if— '
ation received any consideration for

e surviving corporation which had a

" fair market valué gqual to 80 percent,or more of the total fair market value of the debt of

“HIEINENG

PL.101-73, § 1401(a)(i)

“'Act Sec. 1401(a)(1) amended Code Sec. 368(a)}(3XD) to
read as 2

368(a)X(3XD) Fead as follows: ) :

(D) AGENCY PROCEEDINGS WHICH INVOLVE FINANCIAL INSTL-
Y}TION&— #
-G f':lor p:rpose[s] of subparagraphs (A) and (By—

n the case of a receivership, foreclosure, or similar
proceeding b-efor.e a Federal or State agency involving a
op ial institution to which section 585 applies, the agency
. be treated as a court, and g

m.) hl.-' the case of a financial institution to which section
s ‘:'P ':_S. the term “title 11 or similar case” means only a
g which the Beard (which will be treated as the court in
o ;sc) makes'the certification described in clause (ii).

! 2 transaction otherwise meeting the requirements of
fagraph (G) of paragraph (1), in which the transferor

laternal Revenue Code

w&&@;%al institution to which section 593
applies, will not isqualified as a reorganization if no stock

or securities of the corporation to which the assets are
tranéferred (transferee) aré réceived or distributed, but only

all'of tie foll jon are met: e
(I)¢the r ents| S'E;ragraphs (A) and (B) of
section 334 are met with respect to the acquisition of

the assets,

(II) substantially all of thé liabilities of the transferor
immediately before the transfer become, as a result of the
transfer, liabilities of the transferee, and -

surviving comati(m exchanged, for an amount of
voting stock of the controlling corporation, debt o

(III) the Board certifies that the grounds set forth in

section 1464(dX6)AXD), (ii), or (iii) of title 12, United States
Code, exist with respect to the transferor or will exist in the
near future in the absence of action by the Board.

(iii) For purpose[s] of this subparagraph, the *“Board”
means the Federal Home Loan Bank Board or the Federal
Savings and Loan Insurance Corporation or, if neither has
supervisory authority with respect to the transferor, the
equivalent State authority.

Sec. 368(a)
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(iv) In the case of a financial institution to which section
3835 applies— /

(I) the term “title 11 or similar case” means only a case in
which the applicable authority (which shall be treated as the
court in such case) makes the certification described in
subclause (II), and

(I1) clause (ii) shall apply to such institution, except that
for purposes of clause (iiXIII), the applicable authority must
certify that the grounds set forth in such clause (modified in
such manner as the Secretary determines necessary because
such institution is not an institution to which section 593
applies) exist with respect to such transferor or will exist in
the near future in the absence of action by the applicable
authority.

For purposes of this clause, the term “applicab (F iy"
means the Comptroller of the Currency or the
Deposit Insurance Corporation, or if neither has the s ‘

sory authority with respect to the tcansfer, the equi
State authority. H B

1986 Code—Subtitle A, Ch. 1C, Part l1ID

liabilities to a foreign corporation in exchange for all of the

_ stock of such foreign corporation, followed by the complete

liquidation of the domestic corporation into the common
parent, and < :

(2) qualifies, pursuant to Revenue Ruling 87-27, as a
reorganization which is described in section 368(aX 1XF) of

the 1986 Code,
then, solely for purposes of applying Treasury Regulation
section 1.1502-19 to such qualified excess loss account, such
foreign corporation shall be treated asa domestic corporation
in determining whether such foreign corporation is a member
of the affiliated group of the common parent.

(b) TREATMENT OF INCOME OF NEW FOREIGN CORPORA-
TION— . _

(1) IN GENERAL.—In any case to which subsection (a)
applies, for purposes of the 1986 Code—

"/ (A) the source and character of any item of income of the

“ ign corporation referred to in subsection (a) shall be
— P, ined as if such foreign corporation were a domestic
(v) For purposes of this subpamlw@ecu - ion, 5 i ;
h

593, the determination as to whet
domestic building and loan as
regard to section 7701(a)}(19XC).

P.L. 101-73, § 1401(bX(1):

[see amendment note bel
368(a)3XD) to read as follows:
- (D) AGENCY RECEIVERSHIP
FINANCIAL INSTITUTIONS.—F.
and (B), in the case of a receive
proceeding before a Federal
financial institution referre
agency shall be treated as a court

The above amendment is
1986, the date of enactment of
1986 (P.L. 99-514).

P.L.100-647, § 1018(Q)(SXAB):

- 0

1

SPWHI!

368(aX2XFXii) by striking out the two parenthetical

in the first sentence and byjadding at the end thereof a new

sentence to read as ab Prior to 2

sentence read as follows: |
A corporation meets the réquirements of this clause

“more than 25 percent of the value of its total
invested in the stock and

than stock in a regulated inves g:ent company, a real estate
investment trust, or an investmefit, company which migets

Roragpn 1SN ‘\%net amount of any such income shall be treated as

~sub income (without regard to section 952(c) of the
iy lﬁggipe.);nand L

NE).t ount in the qualified excess loss account referred

_c__?t v, LVE,
aragraphs (A)
6&1’350‘:' ilar

" income only to the extent that the net amount of such income

=z

Act Sec. 1018(q)(5)(A)-(B) aménded Gode, Sgesl
i

rities of any one issuer (other

to in subsection (a) shall—
(i) be reduced by the net amount of any such income, and
_(ii) be increased by the amount of any such income

distributed directly or indirectly to the common parent

described in subsection (). : S
(2) LipITATION.—Paragraph (1) shall apply to any item of

oes not exceed the amount in the qualified excess loss

t co:g after being reduced under paragraph (1XC) for prior

3) BasIS ADJUSTMENTS NOT APPLICABLE.—To the extent
paragraph (1) applies to any item of income, there shall be no
increase in basis under section 961(a) of such Code on

_account of such income (and there shall be no reduction in

—

“Basis under sectiom 961(b) of such Code on account of an

agtributable to the inclusion of such income).
AfTION OF GAIN.—For purposes of paragraph (1),
orporation referred to in subsection (a) trans-
Serty acquired by such foreign corporation in the
nsaction referred to in subsection (a) (or transfers any
other pmrty the basis of which is determined in whole or in
part by reference to the basis of property so acquired) and
(but for this paragraph) there is not full recognition of gain

t
the requirementsof, this €l n S ransfersthe excess (if any) of—
percent of.t.gle value of 1 isin H in'the s )it it market value of the property transferred, over
and securities o r fewer=issuers (other ‘than 'stock ) its adjusted basis, :

regulated investment company, a real estate investment
trust, or an investment company, which meefs the require-

provisio
which it relates.
P.L. 100-647, § 4012(b)(1XA):

Act Sec. 4012(b)(1XA) amended Code Sec. 368(aY3XD)
(as in effect before the amendment made by P.L. 99-514,
§904) by adding at the end thereof new clauses (iv){v) to
read as above [see amendment note below].

The above amendment applies to acquisitions after
the date of the enactment of this Act and before January
1, 1990.

Act Sec. 6126 provides: :
SEC. 6126. DUAL RESIDENT COMPANIES.
(a) GENERAL RULE.—In the case of a transaction which—

(1) involves the transfer after the date of the enactment of
this Act by a domestic corporation, with respect to which
there is a qualified excess loss account, of its assets and

Sec. 368(a)

h (i perty and shall
x @“‘i_‘; .“Ea AR A %}q oﬁn ‘ Iﬁ;ﬁjustmem shall be made to dk:e
of the T o oMo N Al l DY nsuc .for gain recogm'zed unde‘r :e

shall be treated as gain from the sale or exchange of such
ognized notwithstanding any other,

preceding sentence. g
() DEFINTTIONS.—For purposes of this section— S
(1) COMMON PARENT.—The term “common parent”’ meaas,
the common parent of the affiliated group which included the
domestic corporation referred to in subsection (X1 =
(2) QUALIFIED EXCESS LOSS ACCOUNT.—The term “qualified
excess loss account” means any excess loss account (within
the meaning of the consolidated return regulations) to }#ﬁ
extent such account is attributable— "
(A) to taxable years beginning before January 1,1988, an
(B) to periods during which the domestic corporation was
subject to an income tax of a foreign country on its income 08,
a residence basis or without regard to whether such income 15
from sources in or outside of such foreign country. g
The amount of such account shall be determined as of
immediately aiter the transaction referred to in subsectiod-

.

B S

4

M?w.ﬁ‘,&t‘l."“}.l:!t % LT M

©1990, Commerce Clearing House, Incl
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(a) and without, except as provided in subsection (b), diminu-
tion for any future adjustment.

(3) NET AMOUNT.The net amount of any item of income is
the amount of such income reduced by allocable deductions

25 determined under the rules of section 954(bXS) of the 1986
Code.

(4) SECOND SAME COUNTRY CORPORATION MAY BE TREATED AS
DOMESTIC CORPORATION IN CERTAIN CASES.—If—

(A) another foreign corporation acquires from the common
parent stock of the foreign corporation referred to in subsec-
tion (a) after the transaction referred to in subsection (a),

(B) both of such foreign. corporations are subject to the
income tax of the same foreign country on a residence basis,
and

(C) such common parent complies with such rep‘pj:’
|

requirements as the Secretary of the Treasury or his de
may prescribe for purposes of this paragraph,

such other foreign corporation shall be tr
corporation in determining whether t
referred to in subsection (a) is a m
group referred to in subsection (a) (and the
tion (b) shall apply (i) to any g invof such.

§ 1401(bX1)]:
Act Sec. 904(a) amended Code
as above. Prior to amendment, Coc
as follows:

(D) AGENCY PROCEEDINGS WHICH J
TUTIONS.—

(i) For purpose[s] of subparagraphs am%

(I) In the case of a receivership, forecldsure,—or similat

proceeding before a Federal or State agemcy ir

=k i
. 368(af(3XD)te
. 368(a)3¥D)

IS

shall be treated as a court, and
_(II) In the case of a finaneial instity
593 applies, the term “title similar case” means onl
case in which the Board (which will be treated as the court in
such case) makes the cerliﬁc::i:? described in clause (ii).
(ii) A transaction otherwi eeting the requiremenis o
subparagraph (G) of paragraph (1), in which the transferor
corporation is a financial institution=to

'1

R

é,}abow

i BLSSIA,
FINANGIAL INSTE

P B jJ__ insen_%::!other than for purposes of
57 iy
‘b

section

2243

court in such case) makes the certification described in
subclause (II), and =

(IT) clause (ii) shall apply to such institution, except that
for purposes of clause (iiXI1I), the applicable authority must
certify that the grounds set forth in such clause (modified in
such manner as the Secretary determines necessary because
such institution is not an institution to which section 393
applies) exist with respect to such transferor or will exist in
the near future in the absence of action by the applicable
authority.

For purposes of this clause, the term “applicable author-
ity” means the Comptroller of the Currency or the Federal
Deposit Insurance Corporation, or if neither has the supervi-
sory authority with respect to the transier, the equivalent
State authority.

(v) For purposes of this subparagraph, in applying section
a corporation is a

/ 02 the determination as to whether
! tic building and loan association shall be made without

section 7701(aX19XC).
ve amendment applies to acquisitions after
1, 1988, in tax years ending after such date.

P. 514, § 1804(gX2):
:,-ﬁﬁmm(gxz) amended Code Sec. 368(a}2XGXi)

by i.dafua‘.}:::nd thereof a new sentence to read as above.
The abo endment applies to plans of reorganiza-
tions adopted after 10 /22/86.

)| B.L. 99:514, §1804(hX2):

Act Sec. 1804(hX2) amended Code Sec. 368(aX2) by
adding at the ind thereof new subparagraph (H) to read as
.

The above amendment is effective as if included in the
pravision of P.L. 98-369 to which it relates.
§ 1804(hX3):
1804(h)X3) amended Code Sec. 368(a}2) by
subparagraph (C))” in
raph (A) after “subchapter”.
he above amendment is effective as if included in the

Mng?;g_xovision of P.L. 98-369 to which such amendment

' financial institution to which section 585 appii€s, the a;m_ex_f

foraglases.

-

P.L.99-514, § 79()X1):
m&xx) amended Code Sec. 368(a)(2)(FXii) to
. Prior to amendment, Code Sec.
ad as follows: . .

coation meets the requirements of this clause if
i

not more than 23 percent of the value of its total assets is
invested in the stock and securities of any one issuer, and not

which- section 593 » more than 50 percent of the value of its total assets.is

fewer issuers. For

applies, will not be ualifiéd T ization if nostocks g invested i the stock and securities of 3 or
or securities of theé corporati t:Fhi? |tﬂ%qa, w at ¢l , all members of 2 controlled group of
transferred (transfe egi‘a eceived or distril , bution! C tions (withinrthe meaning of section 1363(a)) shall be

if all of the following conditions are met:
(1) the requirements of subparagraphs (A) @nd (B) of

section i " it
the a&@ "§ : q“qc t i ]o ‘
) sub;samia ly a[l of the liabi itieé OEE z&l flﬁ

mmefilau_:l before the transfer become, as a result of the

transier, liabilities of the transferee, and

!g;n) the Board certifies that the grounds set forth in

Cod;on 1464(d)N6XAX), (i) or (iii) of title 12, United States

iy exist with respect to the transferor or will exist in the
'l:.fulure in the absence of action by the Board.

u:“}‘_)egm’ purposes of this subparagraph, the “Board” means

o Lo:ml Home Loan Bank Board or the Federal Savings

n I}'xsurance Corporation or, if neither has supervi-

¥xy authority with respect to the transferor, the equivalent

te authority.

e ) ln_ the case of a financial institution to which section
applies—

';nhlhe term f'title 11 or similar case” means only a case in
the applicable authority (which shall be treated as the

Internal Revenue Code

treated as one issuer.
above amendm&:x} applies as if included in P.L.

e
455 131. : i
Tiaae -
L ) ame’ e Sec. 368(aX(2) by adding at

the end thereof new subparagraph (G), above.

The above amendment applies to transactions pursu-
ant to plans adopted after July 18, 1984.

P.L.98-369, § 174(bX5XD):

Act Sec. 174(bX5XD) amended Code Sec. 368(a)}2XF) by
striking out clause (viii). Prior to amendment, clause (viii}
read as follows: :

(viii) In applying paragraph (3) of section 267(b) in
respect of any transaction to which this subparagraph
applies, the reference toa personal holding company in such
paragraph (3) shall be treated as including a reference to an
investment company and the determination of whether a
corporation is an investment company shall be made as of the
time immediately before the transaction instead of with
respect to the taxable year referred to in such paragraph (3).

Sec. 368(a)
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The above amendment applies to transactions after P.L. 97-248, § 225(a):
Decegnber 31, 1983, in tax years ending after such date. Amended subparagraph (F) of Code Sec eRiigy i o3
However, see exceptions for transfers to foreign COrpPo- inserting “of one corporation” after “place of'organ..,',) 5_! QR
rations on or before March 1, 1984, described in Act Sec. This amendment shall apply to transactions o¢ HS8tinn”. :

174(cX2XB) under the amendment notes for Code Sec.  August 31, 1982, and shal] not apply with respe::::npf,:‘: “,

’

Amended Code Sec. 368(a)(3XBXi) by striking out “such
corporation” and inserting in lieu thereof “any party to the
reorganization”. Effective January 12, 1983. g

4,287, reorganization adopted on or before August 31, o s U
P.L. 97-448, § 304(b): ! : only if the transaction occurs before January 1, 1983 i
Amended Code Sec. 368(aX2XC) by striking out “or : ; £
stock”. Effective as if included in the amendments made by b, ; e '
the Bankruptcy Tax Act of 1980, § 4 (P.L. 96-589). : $ t __
P.L. 97448, § 304(c): i3

queingningns -
 AWIANNIAUNNIINGIAY

Sec. 368(3) : ©1990, Commerce Clearing House, Inc.
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P.L.97-34, § 241:

Amended Code Sec. 368(a}3XD) to read as above, appli-
cable to any transfer made on or after January 1, 1981. Prior
10 amendment, Code Sec. 368(a}(3XD) read as follows:

(D) AGENCY RECEIVERSHIP PROCEEDINGS WHICH INVOLVE
FINANCIAL INSTITUTIONS.—For purposes of subparagraphs (A)
and (B), in the case of a receivership, foreclosure, or similar
proceeding before a Federal or State agency involving a
financial institution to which section 385 or 393 applies, the
agency shall be treated as a court.

P.L. 96-589, § 4(a), (b), (c), (d):

Amended Code Sec. 368(a)(1) by adding a new subpara-
graph (G). Amended Code Sec. 368(a) by adding a new
paragraph (3). Amended Code Sec. 368(a}2)C) to read as

indicated. Prior to amendment, Code Sec. 368(aX2)(C) pro-
vided:

.. "“(C) TRANSFERS OF ASSETS OR STOCK TO SUBSIDIARIES IN

TAIN PARAGRAPH (1XA), (1)(B), AND (IXC) CASES.—A
transaction otherwise qualifying under paragraph ( 1A),
(1X(B), or (1XC) shall not be disqualified by reason, pf
that part or all of the assets or stock which were acquir
the transaction are transferred to a corporation conttdl
the corporation acquiring such assets or ;tod&" .

,Amended Code Sec. 368(aX2)D)te as mdncated
Prior to amendment, Code Sec. 3 D) pr videdad

’“(D) STATUTORY MERGER USW ONTROLLING
CORPORATION.—The acquisitio one ration, .in
" exchange for stock of a corporati 1o i this
subparagraph as ‘controlling ¢ n control
of the acquiring corporation, of 1l ofl the
properties of another corporati nsaction is
merged into the acquiring cor fisqualifys
transaction under paragraph (1 trafisaétion
would have qualified under pa. r
bad been into the controlling €c d (i) ho s
of the acquiring corporation is use t nsaculn."

* Section 7 of the Bankruptcy 0, P:X.96-589,
provides for the following effective for qnondm
relating to corporate reorganizatio NNl

“(c) FOR SECTION 4 (RELATING T0 CORPORATER ﬁsakcm

TION PROVISIONS).—
-(1) IS GENERAL—The amendments msfk 2 section

:",-r

"+ such.inves

245
P.L. 96-589, § 4(h)X(3):

Amended Code Sec. 368(a)X1) by striking out “or” at the
end of subparagraph (E) and by stnkmg out the period at the
end of subparagraph (F) and inserting in lieu thereof *; or”
For the effective date of these amendments, see the hlsloncal
comment for P.L. 96-389 under Code Sec. 370(a). ]
P.L. 95-600, § 701GX1)XA), (X2XA):

Amended the first sentence of clause (iii) of Code Sec.
368(a)(2XF) by striking out “more than 30 percent” and
inserting in place thereoi *“SO percent or more” and by
striking out “more than 80 percent” and inserting in place
thereof “80 percent or more”, effective as if such amendment

was included in Code Sec. 368(aX2XF) as added by P.L.
94433, Sec. 2131(a), below. -

P.L. 95-600, § 701GX1XB), (C), GX2XA):

Amended Code Sec. 368(a}2XF)vi) to read as above,
applicable as if such amendment was included in Code Sec.
368(a)}2XF) as added by P.L. 94455, Sec. 2131(a), below.
Before amendment, clause (vi) read:

“(vi) If an investment company which is not diversiiied

ration, clause (i) shall be applied to such investment
ny and its shareholders and security holders as though

= iisvassets had been acquired by such other corporation. If
mtment company acquires stock of another corpora-

Weorgamzauon described in section 368(a)}(1XB)

(hereafter referred to as the “actual a.cqulsmon"). clause (i)
shall

ﬂ}//uhm the meaning of clause (ii) acquires assets of another

lied to the shareholders and security holders of
nt company as though they had exchanged
with sueh other cdrporation all of their stock in such invest-
ment compqy for a percentage of the value of the total
outstanding stock of the other corporation equal to the
percentage of the value of the total outstanding stock of such
\investment eompany which such shareholders own immedi-
tely after the actual acqmsmon For purposes of section
?DOI the deemed acquisition or exchange referred to in the
prkedr&g sente—ces shall be treated as a sale or exchange
d"‘Ol operty by the corporation and by the shareholders and
secumty blders to which clause (i) is apphed o

P L. 95-600, § 701(X1XD), (X2XB), (C):

Added Code Sec. 368(a)}2)(F)Xvii), aboxe apphcable to
ansfers made after September 26, 1977, and Code Sec.

shall apply to any bankruptcy case or sxrmlar—‘}ﬂdlcxal plF'—-—acs(a)(Z)(F)(vm) above, applxcable to losses sustained after
ceeding qmember 26, 1977.

commencing after December 31,493)’

O

(1) IN GENERAL. —The degﬁ‘){.@or debtors) in a
Qse or similar judicial proceedin:
e court) elect to apply subsections (a), (c), and (d) by
wbstituting ‘September 30, 1979" or ‘December 31, 1980’
ek phace it appears in such subs

@) EFFECT OF EL Qx
€35k (1) with resp r. to m
Arties 10 the procee

‘3) REVOCATION ONLY WITH CONSENT. —Any elegtion under
ﬂ-\bsecnonm be revoked only with the con

Lo
@ﬁft bl

n shall be made at such time, and in such
" "Whtxons prescribe.

>
+ 1) DEFONTTIONS. —For purposes of this section—

*m BANKRUPTCY CaSE.—The term ‘bankruptcy "case’
%Y case under title 11 of the Unites States Code (as’
ed by Public Law 95-398).

LAR JUDICIAL PROCEEDING.—The term ‘similar judi-

cal
"‘S means a receivership, foreclosure, or similar
n‘ﬂx ina Federal or State court (as modified by section

D) of the Internal Revenue Code of 1954).”

h"‘mil Revenue Code

may (with thtappvﬂl%"‘ .

e Secretary of the Treasury or his delegate may _

21 1(a):
42 Séc. 368(a}(2XF) to read as abovc applicable
after February 17, 1976, in taxable years
aftes-such date. The amendment shall not apply to
ansfers made in accordance with a ruling issued by the
Internal Révenue Service before February 18, 1976, holdmg
that a proposed transaction would be a reorganization

.4 described in Code Sec. 368(a)X1).

w ﬁ r?(ﬁ a§368(a)(2) by addmg at theend lhercof

new subparagraph (E). Apphcable to statutory mergers
ochg after Decem , 1970.

sent
ij ﬁ | ’% gc?t}@( adding at the end thereof
' new su p ragra icable to statutory mergers

occurring after October 22, 1968.
P. L. 88-272, § 218(a):

Amended subparagraph (B) of subsection (a) (1) toread as
above. The amendment applies with respect to transactions
aiter December 31, 1963, in taxable years ending after such
date. Prior to amendment, subparagraph (B) read as follows:

*(B) the acquisition by one corporation, in exchange solely
for all or a part of its voting stock, of stock of another
corporation if, immediately after the-acquisition, the acquir-
ing corporation has control of such other corporation

Sec. 368(a)
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(whether or not such acquiring corporation had control
immediately before the acquisition);”.
P.L.88-272, § 218(bX1):

Amended subparagraph (C) of subsection (aX2) to read as
above. The amendment applies with respect to transactions
after December 31, 1963, in taxable vears ending after such
date. Prior to amendment, subparagraph (C) read as follows:

1986 Code—Subtitle A, Ch. 1C, Part lliD
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“(C) Transfers of assets to subsidiaries in certain v ..
graph (1XA) and (IXC) cases.—A Lransactionn::e:n‘
qualifying under paragraph (1XA) or paragraph (1%C) !h;!
not be disqualified by reason of the fact that part or all of
assets which were acquired in the transaction are Lraqu:
to a corporation controlled by the

corporation acquiring suca
assets.” - : :

[Sec. 368(b)]
(b) PARTY TO A REORGANIZATION.—For purposes of this part, the term “a party to a reorganization™

includes—

(1) a corporation resulting from a reorganization, and
(2) both corporations, in the case of a reorganization resulting from the acquisition by one

corporation of stock or properties of another.

In the case of a reorganization qualifyi t
exchanged for the stock or propenies‘its

corporation, the term “a party t0.a reorgani
corporation. In the case of a reom;ion qua
subsection (a) by reason of pa 1 (2)(E) of
includes the corporation contro
* Inthe case of a reorgani
paragraph (2)(D) of that
corporation referred to
subsection (a)(1)(A) by r
controlling corporatio

P.L. 96-589, § 4(b)X3):

Amended Code Sec. 368(b) b,
the third sentence and inserti
(1XG)”, and by striking out

sentence and inserting in lieu t aragr 1XAY or!

(1XG)". For the effective date r
historical comment for P.L. 96-389 under Code"Set.
P.L.91-693, § 1(b): Py
Amended Code Sec. 368(b) by addirig-the last
" Applicable to statutory mergers occurxﬁ_gz}‘;fter De;
31, 1970. “l et T

P.L.90-621, § 1(b):

Amended subsection 1)y %
tence therein. Applicable/to statutory m
after October 22,1968.  —i ;
P. L. 88-272, § 218(bX2): | —

Amended subsection (b), eifective with respect to transac-
tions after December 31, l%ﬁ%ﬁir&xable years ending al.tjr

para

e cor oratii‘uﬂ:@‘:\ze acquired assets or stock are transferred.

fig under paragraphi( A) or (1XG) of subsection (a) by reason of
g?ry.%sreorganization” includes the controlling

phl (2)(D). In. the

tion{(a)(2)(E), the'term “party toa reorganization” includes the

Ps_gctjo%‘(g;)(Z)(E). -

T ‘la p

or "':&‘pa‘g, the term ‘a party toa reorganization’ includes—

o
SERerrh (1XC

graph (1)(B) or (1(C) of subsection (a), if the stock

corporation which is in control of the acquiring

im€ludes the corporation so controlling the acquiring

der paragraph (1X(A), (1)(B), (1XC), or (1XG) of
(a), the term “a party to.a reorganization™

e of a reorganization qualifying under

such date. Prior to amendment, subsection (b) read
{ollows: + A

\ ,‘"(b) Party to a Reorganizadon.;For purposes of this

" (1) a corporation resulting from a reorganization, and

1
L

! (2’ both corporations, in the case of a reorganization
resulting from the acquisition by one corporation of stock or
rties of another. p Co A .

"“In the case of a reorganization qualifying under para-
) of subsection (a), if the stock exchanged for the
stock of a corporation which is in control of the
ration, the term ‘a party to a reorganization’
orporation so controlling the acquiring corpora-

hie case of a reorganization qualifying under para-
A) or (1XC). of subsection (a) by reason of

; paagrg (2XC) of subsection (a), the term ‘a party to a

reorganization’ includes the corporation controlling the cor-
poration to which the acquired assets are transferred.”

(c) CO.\‘% Qrﬂo—l Muﬂsﬂfﬁrt I oﬁI'Qangﬁ 304), pai’t II, this part, a;ha'pan

V, the term “‘control” means the own;:ship of stock possessing at least 80 percent of the total combined

voti v all.classes of stock
all oWseso of ! e?ur
e n

P.L. 999514. § 1804(h)X1): :
Act Sec. 1804(h)X(1) amended Code Sec. 368(c) to read as
above. Prior to amendment, Code Sec. 368(c) read as follows:

(c) CONTROL DEFINED.— ;

(1) IN GENERAL.—For purposes of part I (other than
section 304), part II, this part, and part V, the term
“control” means the ownership of stock possessing at least 80
percent of the total combined voting power of all classes of
stock entitled to vote and at least 80 percent of the total
number of shares of all other classes of stock of the corpora-
tion.

(2) SPECIAL RULE FOR DETERMINING WHETHER CERTAIN
TRANSACTIONS ARE DESCRIBED IN SUBSECTION (a)X1XD).—In

~ Sec. 368(b)

t tlirﬁtﬁnﬁt ﬁt 80 percerit-6f the total number of shares of
tion. i 4 5 D EG A .
. - e ﬂ:lrgﬁﬂith réspect to which the require-

ments of subparagraphs (A) and (B) of section 354(bX1) are -

met, for purposes of determining whether such transaction is
described in-subparagraph (D) of subsection (aX1), the term
“control”_has the meaning ‘given to such term by section
304(c). . ;

The above amendment is effective as if it were
included within the provision of P.L. 98-369 to which it
applies. ;
P.L. 98-369, § 64(a): :

Act Sec. 64(a) amended Code Sec. 368(c) to read as above.
Prior to amendment, Code Sec. 368(c) read as follows:

(c) Control.—For purposes of part I (other than section
304), part 11, this part, and part V, the term “control” means

©1990, Commerce Clearing House, Inc.
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the ownership of stock possessing at least 80 percent of the  P.L.94-455, § 806(fX1):
total combined voting power of all classes of stock entitled to Substituted “this part, and part V,” for “and this part” in
vote and at least 80 percent of the total number of shares o Code Sec. 368(c). Applicable to taxable years beginning after
all other classes of stock of the corporation. 1 e 30, 1978. ‘

The above amendment applies to transaction
ant to plans adopted after July 18, 1984.
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