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# # 5386014734 : MAJOR LAWS

KEYWORDS : NEGLIGENT MISSTATEMENTS / TORT
PAVARA  PHOTIPIPIT:  TORT  LIABILITY FOR  NEGLIGENT ~ MISSTATEMENTS .
ADVISOR : ASSOC. PROF. SANUNKORN SOTTHIBANDHU, DR. JUR. , 225 pp.

This thesis aims to study the doctrine of Negligent Misstatements established
and developed by the Judgments of the Court in Common Law system in terms of
its origin, development, applications, approaching to Civil Law system, as well as how
it leads to legal problems especially on gap of law that the law provision cannot be
sought to apply to any situation.

Negligent Misstatements was established by the Judgment of the Court in
United Kingdom for the purpose of protecting the claimant’s reliance in the
statement given from advisor’s negligence. The basis of this doctrine is the special
relationship between claimant and advisor that results in the reasonable reliance by
the claimant on the advisor specialist skill and judgment. Therefore, the Assumption
of Responsibility in the quality of advice will be arisen on behalf of the advisor,
,either explicit or implicit, of awareness of the claimant’s reliance. The duty of care is
owned by the advisor to the claimant. The advisor is liable for giving negligent advice
when the advisor breaches the duty and causes the claimant damage on the ground
of Negligent Misstatements.

Since the nature of this tort liability, the injured right of claimant is the right
of pure economic which is excluded from absolute rights in tort law of Thailand.
Therefore, the claimant injured from negligent advice cannot sue the advisor based
on tort law. This leads to unsolved legal gap problem. Furthermore, the application
of Negligent Misstatements doctrine in Thai tort law is not possible because of its
distinction between Common Law and Civil Law system. However, the solution
possibly tends to apply contract law approach to this field as well. Protecting the
claimant who has contractual relationship with the advisor for recovery the pure
economic loss is the beginning of the protection of the claimant damage resulted
from Negligent Misstatements, in Thai Law. However, this protection may be further

developed in the future.

Field of Study : Laws Student’s Signature :

Academic Year : 2012 Advisor’s Signature :
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‘co. Baker, Tort (Sixth edition) (London: Sweet & Maxwell Ltd.,1996),
Page 1-21.
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1.4) prwinsogiugvosyanalagiily 19y nsvaonais (Deceit) N3
291n49 (Fraudulent Competition by Colorable) n1sUasuuyas (Imitation) n1siesiaslay
19AU11E (Malicious  Prosecution) — n1591g w3eqiiginazidunsiounyanaiiam
(Extortion or Injury by Intimidation of The Third Persons) n1snalitinn1snsevinia
(Procurement of Wrongful Acts) n1sauauiunsgyinimuiAn (Conspiracy) \udu
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3.3) NISRANTNTLAELIAYIARBNITATOUATDININEAY LABLaNIZRONTSUENT
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AN5NSEINaLIANINeIANUSRUULANYT A N15NsEYnasilinlneUssunnLauLas
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lagagy nguunedenguddiauinislunisiiauduasesymnaliilasunisigedsn
mudevy Gaoradunshanandemeuntsslenimmingdy Usslemivesyana vie
Usglomidulaingrunglvianudunsesfld  Inendninusiialumsasida  nsvinligdu
Aomeliilasnsnsgivdodyn Tagliswosdianunite uddesiiiugiumainnisaas
Avdviousglovtiingrneiuses Inglifvmduans

wsniuiunguanelvianuduasesansvieusslovdluinie i Joides fifu
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2.1.1.2 ﬂ’)’mLU‘L!SJ"ILL@VJ'WN‘L!’]ﬂ"li"ZJE]\WaﬂVILﬂEJ’J‘U’eNﬂUﬂ']’ﬂ%ﬂ’]LLu%‘u’]Iﬂ‘c‘J
a ' = = o 2

Uszunnmaueas ( Negligent Misstatements ) 1un§]%uﬂﬂaﬂnq1:}

nan Negligent — Misstatements 3aAUSURANISazIdnlunsliA LUz lnY
Uszumiduas  mMillakazdimuinisunaindininwvedmalulssinadingy  Amadingy
twidniinuiulfiflegaterinvesngrneasin ielalanalifidsmeansndonios
maBeeangvhandaldogadusssumniy

Hesnnsuduldnguaneasidamuvdnitiluifissesaferdudsddesiises
ngneeginnuazliansaiseniosrndumesuiildandomenaneninld nadfe vdn
npmngazdiaviluseusulanzmademiudemesufoundin lef $1snieeud
Amudsmeynaasygiasuiesnnananudsmenanenimiiy wiluarnduaiud
faflmnuidemeunasznsiiietuludsauuarlienaFondosnindersmumdnasdiaily
1§ Fafremnudsmemaasusiafililldduidomnanamudemenamenin e

2John Hodgson & John Lewthwaite , Law of torts (London: Blackstone press,
2001) , Page 115-122.
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nanAusSURAIsazidalunslvawuzdlneUseamn ( Negligent Misstatements ) 11U3u
gouasnndasiutaifaatdluafiuinni insenislimuugihvesfussnauivBnduuis
nssllallsegluveuiunvesdyyinsiuinismadndnseninagusenauivi@ wivgsuusnig
M39gNAT  MINAUEEMIBVBIETUUINITNITVITMARIINAL UL T IR IU NN
Negligent Misstatements wfinnsanuszneuinfuusiiineliinausuiaiuiidnuas
pgals LLaquﬂﬁzﬁﬁﬁqﬂﬂamauaﬂé’agmwlé’%’ummLﬁamamﬂﬁwLLuzﬁmmé’achywmi
usnsmdnnin. yaranieuenlianaflediguseneuindnsuinmuyagiuvesdy il
wionasenTedliEuszneuinAnyaweaudsmelanundnaiusuianisagidialunisli
FuuziilneUszanm yarameuondgiluiid orfidu fFudsslevdnnfidonsy  fin
statement AFUszELITUsElevBaveanis 1Hudu

wenaINNsdfAUTURAIazIlafnTuaINAkuzdIve R UTzno Ut ANTu Ty
Auugtoguanvilovoulndyy usnIsmaIndn  FagdeslSuldndnarusuianig
aztlialunisliauuziilagUszsumduiaonal - §alnudenieinAituzdiifintuain
a 1 =~ =t = o IJ v a ! % a | dyn
yaradnngunilsslifaiududuszneuindn lunguingdingulennauyanausennilin
« . . 3 P D Sy’ wa ) I ' Y]
Quasi-Professional Weyanatunguilhilmidugingminedneglulssinnnduynnay
Us¥noudv@n (Professional) ey gaulderadmdnaiusuiianisasiinveuszneu
3NneUszum (Professional Negligence) snlgdsauls

seiiuladn lusgninmannguuisasiliaalyiundnainusuianvaziinuey
Usznauivndntudidvesintednsinais Aemnudunusvesyananibideiuduguszneu
a = . . Il VU U fa . . . v Y a =
11N (Quasi-Professional) kANUAIUAUNUSNLAY (Special Relationship) NUKLESNNY @4
AuduiusAInadnAntuleelilalignuunandyny  wazAudeneIRina1NnIsv
AuuziilpgUszaimauaevesyanailitaiududussnevividntu azusingluguuves
Anudemenaasygiaduldladuiiownananudemenienienin Jskienaisensenis
Wenelanundnazidnyaly

> Pamela Davis, Professional Liability and Governance Exposures A Closer

Look
[eaulail], 9 Octerber 1997 . Wh@aINUN:
http://www.nonprofitrisk.org/library/articles/insurance09101997.shtml
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mavszmasanguisldairmdnnguungluiFes Negligent Misstatements Fu Tag
ndndagfiarsananuduiusuuuiivey Aidemeliaulindadedliduusgin g1
fuuzidadanindldanuszdnseddunslimuuziiveny (Duty of care) fianadwnasie
msfmdulavionisnsgivesifuiuush  uasiideduiiugrunuiuinveuvesiiiniig
Tgmnusedngyda ( Assumption of Responsibility ) 8ndae Jliduuginzgnduiivgiuld
fowin mngdemefinuliidedelatmuaglduduurinlasUasnsangliduugi
wazlimuusiAnsuatnulidedelady flfsuusinsdenuiuiaveulunisl
AelfAnA LB TuunlTuiuusniaamdninasives “feduivgruanuivinvou”
SeffusuusilFufuRlumuduugt wdiAeandemetuin - fliduugidesiulin
pahdsie iundgliduusinatinsafigauinaneladn glimwuzdiuasgsuaiwugin
lail&fnailnddasuivmeiideliAnenuduiuimy viofidemeladldinliide
elalasaain vidoglviduuzihilalyimuuzihlneyszumiduide

Tunguunesangy pnusuiansasdalunsbiduusiileeyssumdusenlineg
1 = I w v a a q
ANNANINTUNUY IUNTENUNAAR  Hedley Byrne v. Heller and Partners [1964] fa

Y
2 =

gangudsasianan Hedley Byrme Judunannguaneusniiunldiudeiniaasaneaiunis
nsziazidnannnisiimiiugdilnedseun  anves Hedley  laiilesumiiedtesiunis
Sanfosandennaniaasegialaau (Pure Economic Loss) Wity uadaduiuuetisves
nMssunsesAndemeainausuinlunisiiauugivienn statement Angsaay  Jsdiela
1 < a v a 1 a A a Y o o .

TnduafsuluuresnisisenandenieitinainnistiaituzidilasUszain (Negligent

Misstatements)

N&39nAR Hedley Byrne v. Heller and Partners finaganguiinan Hedley Byrne
mii’fﬁ’umm%’Uﬂmmqamﬁm‘lumﬂﬁﬁwLLuzﬁ’]ﬁﬁmmé’uﬁuﬁ‘Lﬂuﬂmwﬁwg%’uﬁmusﬁw
Geulunanggafdedideiianeiinaulaunnsraiu auAnndnnguanefierdestunisls
AMuuzilngUssumiduiaenunIdnaisUszns oMU wanaene Hedley Byrne

MINauIwazae1endn Hedley Byrme  Wuluiiielifaenndasfiuniseiuieainy
yRsTaluandenfiUBeuly miuduiusvesyanadiaududoutstu Taensvenemdn
Hedley Byrne iﬂﬁﬁuﬁ’mﬁaﬁaﬁﬁmwwmﬂwmml,azﬂ'aﬁwLﬁwé’ﬂﬂgﬁmaﬁuﬂﬁﬁumum
T demaldmdninasinnusuRalunsliuuziilaedssaim (Neglicent Misstatements)
WauIesuLAzaIN150928gat0si19lun 9188 ABensuessenaluszuy
Common Law l#naneguiuudeiu

* [1964] AC 465
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2.1.13nannguungifganuauiuianisazilinlunasliaiuuzinlag
Uszum
2.1.1.3.18nANMEEN1eN1ATEgNAlagud (Pure  Economic

Loss)5

ANUEEMEMAATYgRIENIsasuneandy 2 Ussinndeiufe

=

1) anudsmenaAsegianfuiliawnananudemenenignw

dlyd o

AnusmenaasegiaUssianiifunaunannisidideniegniinliideneni

Y Y
a v

A dUlALA AMULELIENII19N18 TIn pude visensSngdu walduinmnudenie
NeLATEEAININLT 1Y Snasdusasusasudvadland lavdldsuuiniduuazsasuideniy
msilanslasunndulazsasusvedand@ometuduanudsmenmesaneuasnindau
JuULAnINNITNSENadaueday naanAMdeeninalannnedsailyatelunis
SnwimeuIauaAdeuusnInsudlindudan iy arldanednanludniioduay
@omemaasugiasudunalasnsanainmsiazidinvessias audenieniaasegia
UszianilanunsaSenfesmaiderssalimengrnsldmundnandaily

a . 6
2) ANUEEMIENILATEFNILABWN ( Pure Economic Loss )

Amudememaasygialaowd Ae Anudsmeniansiuidlsdunalaenssdy
esnananudemenis¥in 1unie suisle wWinwm vieninddu  enudemeusson
iRsfigatiuazrinvauiunldonn wu msgdedils msgydoyarimamann n1sgauds
seldanmsasu  lunsdifianudemeUssnnifnainnisnsevhlasddatiu ngvane
goufulianunsndenfosmadereweld  uimnidunsdfinnudememaasugialagud
Ananmsnserilasyszrmiduge madenfesmaBuaentussliliiunissensuluaen
yesngmnenuvanily

luszuzisnnisisensosAdeneniaasugialaswisuinainnisnssinasiiinlng
Usgsnniduidedsldlffuniseenfuuarlianunsofiagnssild  nguuneindneazide
AsouAguIfissaTIAsenIsIeawmSuldLA 30 e S19n1e oundle aTnw nindaAy
uazABdyneynaasegRasuduidonnanamdsmenismenm  amnademena
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° Elliot and Quinn, Tort Law (London: Pearson Education Limited, 2001),
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! John Cooke , Law of Tort ( Sixth edition ) (London: Pearson Education
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®[1973] 1 OB 27.
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10 John Hodgson & John Lewthwaite , Law of torts (London: Blackstone press,

2001) , Page 115-116.
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2 John Hodgson & John Lewthwaite , Law of torts (London: Blackstone press,
2001) , Page 116.
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" Emily Finch and Stefan Fafinski, Tort Law (London: Pearson Education
Limited, 2007), Page 13-14.



18

[y

msineulueygyn  AluanauvesUseneuindndalussdnsindugualviguseneu
NG URN U LN AT INTTIULALITTUUTTNRE UM AY

Fremaiordniidmaninusiuagldfunissensuindu Judw WWun wnd aniuin
Jeans munsauLazdnsaaeulyd Judwmanidudnguunsaiuauivinesnu
lnganglaedndninaeiniseanluaug1n N15UsENaUIvANAILLINTFIUIVTNAADAIY
53 UTTMTRIUAaIEN Fefinanluludeiy

o ¢ v A v a o 14
1.‘ViaﬂLﬂmsﬂﬂ’ﬂﬂﬁﬁNﬂ%aﬂaﬂiZﬂa‘U??ﬂ‘UW

AMUSURALUN1SUSENO UMW aned mm%’uﬁmﬁLﬁ@sﬁulﬁmmmﬂmiﬂﬁﬁamu
TulnInvesdusznoudnndn defildannuivfinmauiswazainufuianein usly
Inendnusatiul ideussdnmdiauiuiomasiavinidy  Taedvdniugiuwsisaniudy
HpAan1sUsEnaUinAnlaeUssumiduas nandfe HUsEnaudvinnseyiinisiagysimain
anustiinsyYawagreliAnamudevedu fussneuindnisiosiuiin Tnnnufuiams
unswsdUsenouTndnduuntdiin 2 vssan ol

1) AMUTURANINIYDEUTZNBUIYITNANNLAZIUVDIS YN

[
v Y

MUUNALAIAUEUTUSTENIRUTENR VI AN URTUUIN VSN AN

Y Y

L% a =
AAnTulag

'
& o w

fgnunnandya mndusenevivdnliufiinudyyviseradyayluasedidgninig

A o

o aay

anasfulivagyihdygn Jusenevividngensinusuranudyyiiy nanfe Tunsaiyg

Usznauinaniugsuuimsviegnaiianuduiusnedyasefiuguseneuivdnaziiaiy
SURRRuARNITNSRnd eIty

2) ANUTURAMISUWIYasUTENaUIVITNAUYAaLLA

lugaenau A 1970 ausuiiavesUseneuindnludssimadinguivuall
nznIAEUTENauIv inkasSu U N IuIegnAmdauduiusmedy ey gusenau

Na [ ]

FFnazdinnusuiaenznsaRadyy vty lddndestianusuinaianinsen1snseyin

'
a

Az liAMiNATUdn AauliadiAusuimul NstEUSNIsNIITTnlasuAINteNLINTUY

a [V

ANUENTUSTENIUTENRUI AN ULTUUS NIRRT U ULAL Y

Y

Yymifinanuanide wiveldyansevinaguazneuidnAndudiuuinig wiauund
waaRUszneuivdnlaladiie susvdhnnudyavintu gUseneuivdndaivinldaig
sedinseTaslsegluanuduiusainainig  wazlunsufuifnunuivdnvesnsionaiin

a d' = ) < = A a a o
f"’n']llLﬁEJ‘VmEJ‘V]‘U@ﬂLﬂu@‘lﬂﬁ]qﬂsﬂaUL?JG]SUE)Q?{QJEUW']LLagLUuﬂ'JWlILaEJVi"IEJWLﬂ@ﬂqﬂﬂﬁqmﬂ\lm‘ﬂaﬂﬁj

g Geoffrey Samuel ,Case and Materials on Torts (London: Lawmatters
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1 Tony Weir, Tort Law (New York: Oxford University Press Inc., 2002),
Page 29-32.
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" B.S. Markesinis & Deakin’s, Tort Law (Fifth edition) (New York: Oxford
University Press Inc., 2003), Page 112-131,148.
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" in English Law there must be, and is, some general conception of relations
giving rise to a duty of care, of which the particular cases found in the
books
are but instances, you must take reasonable care to avoid acts or omissions
which you can reasonably foresee would be likely to injure your neighbour
" 11932] AlL ER Rep 1; [1932]AC 562.
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’ Martin R. Taylor QC, Mrs. Donoghue’s journey[eaula], August 2004 .

Lma'q‘ﬁmhttp://wwvv.scottishLawreports.org.uk/resources/dvs/mrs—donoghue—
journey.html

2 Paula Giliker and Silas Beckwith, Tort (London: Sweet & Maxwell
Ltd.,2001), Page 59-66.
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2 Professor William W., The Story of the ‘Snail in the Bottle’ Case, in

Donosghue and Stevenson and the Modern Law of Neglisence: The Paisley

Papers (Vancouver BC: University of British Columbia, 1991) ,Page51.
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yarag N inesldanussdnsefiduamisdesidsiomnuntugiusniduglasunaide
welunsdifnenamanuiels ndnnisldmiusedassisseiouduiliaidu  wWedwe
AnugAsssuligdsmelasunsiBergianuaragininilunisldanusednsy Ssiazida
mihvenu

i There must be, and is, some general conception of relations giving rise to a
duty of care, of which the particular cases found in the books are but
instances. ...The rule that you are to love your neighbour becomes in law you
must not injure your neighbour; and the lawyer's question: Who is my
neighbour? receives a restricted reply. You must take reasonable care to
avoid acts or omissions which you can reasonably foresee would be likely to
injure your neighbour. Who, then, in law, is my neighbour? The answer seems
to be persons who are so closely and directly affected by my act that | ought
reasonably to have them in contemplation as being so affected when | am
directing my mind to the acts or omissions that are called in question . . . a
manufacturer of products, which he sells in such a form as to show that he
intends them to reach the ultimate consumer in the form in which they left
him with no reasonable possibility of intermediate examination, and with
knowledge that the absence of reasonable care in the preparation or putting
up of products will result in an injury to the consumer's life or property, owes

a duty to the consumer to take that reasonable care.
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The categories of negligence are never closed

# Heuston, Professor R.F.V., “An Overview of the Law of Neglicence: 60 Years

After Mrs. Donoghue’s Visit to Paisley” in Donoghue v. Stevenson and the

Modern Law of Negligence :The Paisley Papers (Vancouver: University of
British Columbia,1991) , Page 60-68.
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# Nicholas J Mc Bride & Roderick Bagshaw, Tort Law (Second edition) (London:
Pearson Education Limited, 2005), Page 119.
“11990] 2 AC 605
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Emily Finch and Stefan Fafinski, Tort Law (London: Pearson Education
Limited, 2007), Page 6-7.
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2 Tony Weir, Tort Law (New York: Oxford University Press Inc., 2002),
Page 33-34.
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i Omissions, like economic loss, are notoriously a category of conduct in
which Lord Atkin’s generalization offers limited help.
*[1978] AC. 728

" the question has to be approached in two stages. First one has to ask
whether, as between the alleged wrongdoer and the person who has suffered
damage there is a sufficient relationship of proximity or neighbourhood such
that, in the reasonable contemplation of the former, carelessness on his part
may be likely to cause damage to the latter, in which case a prima facie duty
of care arises. Secondly, if the first question is answered affirmatively, it is
necessary to consider whether there are any considerations which ought to
negative, or to reduce or limit the scope of the duty or the class of person to

whom it is owed or the damages to which a breach of it may give rise.
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# Brenda N. Barrett, Case & Statute on Tort (Third edition) (London: Sweet &
Maxwell,1984),Page 84-85.

% Tony Weir, Tort Law (New York: Oxford University Press Inc., 2002),
Page 34-35.
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" in addition to the foreseeability of damage, the necessary ingredients in any
situation giving rise to a duty of care are that there should exist between the
party owing the duty and the party to whom it is owed a relationship
characterised by the law as one of 'proximity' or 'neighbourhood' and that the
situation should be one in which the court considers it fair, just and
reasonable that the law should impose a duty of a given scope upon the one

party for the benefit of the other...
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> Hill V. Chief Constable [1988] 2 All ER 238.
** Osman V. Ferguson [1993] 4 All ER 344.
* Swinney V. Chief Constable [996] 3 All ER 449.
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> Tony Weir, Tort Law(New York: Oxford University Press Inc., 2002),

Page 40-42.
" in addition to proximity it must be fair just and reasonable to impose a
duty,

to impoise liability for unreasonably harmful conduct.
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»* Kirsty Horsey & Erika Rackley, Tort Law (New York: Oxford University
Press, 2009) , Page 170-196.
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“ Vivienne Harpwood, Law of Tort (Second edition) (London: Cavendish
Publishing Ltd.,1996), Page 69-70.
Nicholas J Mc Bride & Roderick Bagshaw, Tort Law (Second edition)

(London:
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Pearson Education Limited, 2005), Page 120-127.
“[1964] AC 465.
* bid., 492, 504, 511, 532-3, 539-40.
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"« it should now be recarded as settled that if someone possessed of a
special skill undertakes, quite irrespective of contract, to apply that skill for
the assistance of another person who relies upon such skill, a duty of care
will arise...”

" [1964] AC 465.

i “..those who hold themselves out as possessing a special skill are under a

duty to exercise it with reasonable care”

%
“..if persons holding themselves out in a calling or situation or profession

take on a task within that calling or situation or profession, they have a duty
of skill and care”

T a defendant says to a claimant : Let me do this for you; do not waste
your money in employing a professional, | will do it for nothing and you can

rely on me, | do not think he could escape liability...”
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10 John Hodgson & John Lewthwaite , Law of torts (London: Blackstone
press ,2001) , Page 125.
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1% \ivienne Harpwood, Law of Tort (Second edition) (London: Cavendish
Publishing Ltd.,1996), Page 71-78.

" Klein V. Canadian Propane [1967] 64 DLR (2d) 220.

108 John Hodgson & John Lewthwaite , Law of torts ,( London:Blackstone
press , 2001),Page 125-126.
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1o Tony Weir, Tort Law (New York: Oxford University Press Inc., 2002),
Page 35-40.
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Maxwell,1984),Page 86.
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1 Brenda N. Barrett, Case & Statute on Tort (Third edition) (London: Sweet &
Maxwell,1984),Page 83-84

122 John M Logan, Brief Case on Tort Law (London: Cevendish Publishing
Limited, 1995 ),Page 31.
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z Gary Slapper & David Kelly , English Law(London: Routledge Cavendish
,2006), Page 416.

* Vivienne Harpwood,Law of Tort (Second edition) (London: Cavendish
Publishing Ltd.,1996), Page 78-80.
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PCatherine Sheperd, Negligent Misstatements and employment[Online],
27 September 2001. Available from

http://www.osborneclarke.com/publications/services/employment-and-

benefits/alert/2011/negligent-misstatement-and-employment.aspx
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press,2001), Page 122
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(London: Pearson Education Limited, 2005),Page 615.
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1 Emily Finch and Stefan Fafinski, Tort Law (London: Pearson Education
Limited, 2007), Page 20-22.
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196 C.A. Wright, AM. Linder and .N. Klar ,Canadian tort law
(Canada:Butterworths,1990) ,Page11-1 - 11-10.
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o C.A. Wright, A.M. Linder and .N. Klar ,Canadian tort law (Canada:Butter
worths,1990),Page11-11 -11-28.
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Contracts (Rights of Third Parties) Act 1999

1999 CHAPTER 31

An Act to make provision for the enforcement of contractual terms by third parties.
[11th November 1999]

Be it enacted by Parliament assembled, and by the authority of the same, as

follows:—

1.Right of third party to enforce contractual term.

(1)Subject to the provisions of this Act, a person who is not a party to a contract (a

“third party”) may in his own right enforce a term of the contract if—
(a)the contract expressly provides that he may, or
(b)subject to subsection (2), the term purports to confer a benefit on him.

(2)Subsection (1)(b) does not apply if on a proper construction of the contract it
appears that the parties did not intend the term to be enforceable by the third party.

(3)The third party must be expressly identified in the contract by name, as a member
of a class or as answering a particular description but need not be in existence when

the contract is entered into.

(4)This section does not confer a right on a third party to enforce a term of a contract
otherwise than subject to and in accordance with any other relevant terms of the
contract.

: [Online], Available from http://www.zivilrecht8.uni-bayreuth.de/de/download
/Download-Archiv/English_Law WS 09 10/EL 2 7 LN.pdf
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(5)For the purpose of exercising his right to enforce a term of the contract, there shall
be available to the third party any remedy that would have been available to him in
an action for breach of contract if he had been a party to the contract (and the rules
relating to damages, injunctions, specific performance and other relief shall apply

accordingly).

(6)Where a term of a contract excludes or limits liability in relation to any matter
references in this Act to the third party enforcing the term shall be construed as

references to his availing himself of the exclusion or limitation.

(7In this Act, in relation to a term of a contract which is enforceable by a third
party—

e “the promisor” means the party to the contract against whom the term is

enforceable by the third party, and

e “thepromisee” means the party to the contract by whom the term is

enforceable against the promisor.

2. Variation and rescission of contract.

(1)Subject to the provisions of this section, where a third party has a right under
section 1 to enforce a term of the contract, the parties to the contract may not, by
agreement, rescind the contract, or vary it in such a way as to extinguish or alter his

entitlement under that right, without his consent if—
(@)the third party has communicated his assent to the term to the promisor,
(b)the promisor is aware that the third party has relied on the term, or

(c)the promisor can reasonably be expected to have foreseen that the third party

would rely on the term and the third party has in fact relied on it.
(2)The assent referred to in subsection (1)a@)—
(@)may be by words or conduct, and

(b)if sent to the promisor by post or other means, shall not be regarded as

communicated to the promisor until received by him.

(3)Subsection (1) is subject to any express term of the contract under which—
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(a)the parties to the contract may by agreement rescind or vary the contract without

the consent of the third party, or

(b)the consent of the third party is required in circumstances specified in the contract

instead of those set out in subsection (1)(@) to (c).

(4)Where the consent of a third party is required under subsection (1) or (3), the court
or arbitral tribunal may, on the application of the parties to the contract, dispense

with his consent if satisfied—

(a)that his consent cannot be obtained because his whereabouts cannot reasonably

be ascertained, or
(b)that he is mentally incapable of giving his consent.

(5)The court or arbitral tribunal may, on the application of the parties to a contract,
dispense with any consent that may be required under subsection (1)(c) if satisfied
that it cannot reasonably be ascertained whether or not the third party has in fact

relied on the term.

(6)If the court or arbitral tribunal dispenses with a third party’s consent, it may
impose such conditions as it thinks fit, including a condition requiring the payment of

compensation to the third party.

(7)The jurisdiction conferred on the court by subsections (4) to (6) is exercisable by

both the High Court and a county court.

3.Defences etc. available to promisor.

(1)Subsections (2) to (5) apply where, in reliance on section 1, proceedings for the

enforcement of a term of a contract are brought by a third party.

(2)The promisor shall have available to him by way of defence or set-off any matter
that—

(a)arises from or in connection with the contract and is relevant to the term, and

(b)would have been available to him by way of defence or set-off if the proceedings

had been brought by the promisee.
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(3)The promisor shall also have available to him by way of defence or set-off any

matter if—

(@a)an express term of the contract provides for it to be available to him in

proceedings brought by the third party, and

(b)it would have been available to him by way of defence or set-off if the

proceedings had been brought by the promisee.
(4)The promisor shall also have available to him—
(a)by way of defence or set-off any matter, and

(b)by way of counterclaim any matter not arising from the contract,that would have
been available to him by way of defence or set-off or, as the case may be, by way of
counterclaim against the third party if the third party had been a party to the

contract.

(5)Subsections (2) and (4) are subject to any express term of the contract as to the
matters that are not to be available to the promisor by way of defence, set-off or

counterclaim.

(6)Where in any proceedings brought against him a third party seeks in reliance on
section 1 to enforce a term of a contract (including, in particular, a term purporting to
exclude or limit liability), he may not do so if he could not have done so (whether by
reason of any particular circumstances relating to him or otherwise) had he been a

party to the contract.

4. Enforcement of contract by promisee.

Section 1 does not affect any right of the promisee to enforce any term of the

contract.

5. Protection of promisor from double liability.

Where under section 1 a term of a contract is enforceable by a third party, and the

promisee has recovered from the promisor a sum in respect of—
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(a)the third party’s loss in respect of the term, or

(b)the expense to the promisee of making good to the third party the default of the
promisor,then, in any proceedings brought in reliance on that section by the third
party, the court or arbitral tribunal shall reduce any award to the third party to such
extent as it thinks appropriate to take account of the sum recovered by the

promisee.

6. Exceptions.

(1)Section 1 confers no rights on a third party in the case of a contract on a bill of

exchange, promissory note or other negotiable instrument.

(2)Section 1 confers no rights on a third party in the case of any contract binding on a

company and its members under section 14 of the M1Companies Act 1985.

[F1(2A)Section 1 confers no rights on a third party in the case of any incorporation
document of a limited liability partnership or any limited liability partnership
agreement as defined in the Limited Liability Partnerships Regulations 2001 (S.I. No.
2001/).]

(3)Section 1 confers no right on a third party to enforce—

(a)any term of a contract of employment against an employee,

(b)any term of a worker’s contract against a worker (including a home worker), or
(c)any term of a relevant contract against an agency worker.

(4)In subsection (3)—

» 13

(a)“contract of employment”,

”» “

employee”, “worker’s contract”, and “worker” have

the meaning given by section 54 of the M2National Minimum Wage Act 1998,
(b)*home worker” has the meaning given by section 35(2) of that Act,
(c)“agency worker” has the same meaning as in section 34(1) of that Act, and

(d)“relevant contract” means a contract entered into, in a case where section 34 of
that Act applies, by the agency worker as respects work falling within subsection (1)(a)

of that section.
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(5)Section 1 confers no rights on a third party in the case of—
(a)a contract for the carriage of goods by sea, or

(b)a contract for the carriage of goods by rail or road, or for the carriage of cargo by
air, which is subject to the rules of the appropriate international transport
convention,except that a third party may in reliance on that section avail himself of

an exclusion or limitation of liability in such a contract.

(6)In subsection (5) “contract for the carriage of goods by sea” means a contract of

carriage—

(a)contained in or evidenced by a bill of lading, sea waybill or a corresponding

electronic transaction, or

(b)under or for the purposes of which there is given an undertaking which is

contained in a ship’s delivery order or a corresponding electronic transaction.
(7)For the purposes of subsection (6)—

(@)“bill of lading”, “sea waybill” and “ship’s delivery order” have the same meaning
as in the M3Carriage of Goods by Sea Act 1992, and

(b)a corresponding electronic transaction is a transaction within section 1(5) of that
Act which corresponds to the issue, indorsement, delivery or transfer of a bill of

lading, sea waybill or ship’s delivery order.
(8)In subsection (5) “the appropriate international transport convention” means—

(a)in relation to a contract for the carriage of goods by rail, the Convention which has
the force of law in the United Kingdom under section 1 of the Mdinternational

Transport Conventions Act 1983,

(b)in relation to a contract for the carriage of goods by road, the Convention which
has the force of law in the United Kingdom under section 1 of the M5Carriage of
Goods by Road Act 1965, and

(0)in relation to a contract for the carriage of cargo by air—

(iNthe Convention which has the force of law in the United Kingdom under section 1
of the Mé6Carriage by Air Act 1961, or
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(ilthe Convention which has the force of law under section 1 of the M7Carriage by Air

(Supplementary Provisions) Act 1962, or

(iieither of the amended Conventions set out in Part B of Schedule 2 or 3 to the
M8Carriage by Air Acts (Application of Provisions) Order 1967.

7. Supplementary provisions relating to third party.

(1)Section 1 does not affect any right or remedy of a third party that exists or is

available apart from this Act.

(2)Section 2(2) of the M1Unfair Contract Terms Act 1977 (restriction on exclusion etc.
of liability for negligence) shall not apply where the negligence consists of the breach
of an obligation arising from a term of a contract and the person seeking to enforce it

is a third party acting in reliance on section 1.

(3)In sections 5 and 8 of the M2Limitation Act 1980 the references to an action
founded on a simple contract and an action upon a specialty shall respectively
include references to an action brought in reliance on section 1 relating to a simple

contract and an action brought in reliance on that section relating to a specialty.

(4)A third party shall not, by virtue of section 1(5) or 3(4) or (6), be treated as a party
to the contract for the purposes of any other Act (or any instrument made under any
other Act).

8. Arbitration provisions.
(1)Where—

(a)a right under section 1 to enforce a term (“the substantive term”) is subject to a
term providing for the submission of disputes to arbitration (“the arbitration

agreement”), and

(b)the arbitration agreement is an agreement in writing for the purposes of Part | of
the M1Arbitration Act 1996,the third party shall be treated for the purposes of that
Act as a party to the arbitration agreement as regards disputes between himself and

the promisor relating to the enforcement of the substantive term by the third party.
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(2)Where—

(a)a third party has a right under section 1 to enforce a term providing for one or
more descriptions of dispute between the third party and the promisor to be

submitted to arbitration (“the arbitration agreement”),

(b)the arbitration agreement is an agreement in writing for the purposes of Part | of
the Arbitration Act 1996, and

(0)the third party does not fall to be treated under subsection (1) as a party to the
arbitration agreement, the third party shall, if he exercises the right, be treated for the
purposes of that Act as a party to the arbitration agreement in relation to the matter
with respect to which the right is exercised, and be treated as having been so

immediately before the exercise of the right.
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