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FOREWORD

The.law of search and setzure is most important to the
conservation officer. In enforcing "wildlife law," the laws of
search and seizure apply. The conservation officer must determine
what he éan do, what he c%n't do, and what procedures must be followed

for a search — and arrest — to be legal.

This handbook is designed as a general set of guidelines.
Its purpose is to provide ready access to the main threads of the
law in the area of search and seizure which will help you make

quick decisions when problem situations require immediate decisive

-

-

—

action.
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GLOSSARY OF TERMS

COERCION: Improper persuasion. Actual coercion may result from acts
or words intended to persuade improperly. Im;oied coercion
may result not from specific acts or words, but rather from

the situation as a whole.

CONTEMPORANEQOUS: Occurring at the time of the arrest, or occurring
soon thereafter as part of a continuous, uninterrupted, lawful

investigation.
CONTRABAND: Property which may not lawfully be possessed (e.q., narcotics)

CURTILAGE: The open space Surrounding a dwelling which an average
person would consider a part of the dwelling.

L

EVIDENTIARY ITEMS: Items connected with a crime, but not as contraband, . -

fruits, instrumentalities, Or weapons.

FORFEITURE: A punishment for the illegal use or possession of speci fic
property, by which one loses to the Goverriment his rights

and interest in that properxty .
FRUITS: The objects (e.g., money) forswhich a crime is committed.

INSTRUMENTALITIES: The means (e.g., a gun) by which a crime is

w COmmitted.

PROBABLE CAUSE: Facts and circumstances sufficiently strong in
themselves to lead a cautious agent to believe that a
person is guilty of a particular crime, ‘and. to believe that

the place to be searched contains evidence of the Crime.
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REASONABLE FORCE: Force no greater than that which is necessary for

the purpose.

SEARCH INCIDENTAL TO ARREST: A search intended to aid in the arresting
process which is made at the place of the arrest and
contemporaneously with the arrest, its purpose being to allow
the agent to protect himself, to prevent eéscape, and to

prevent the possible destruction of evidence.

WAIVER: The intended and understood giving up of a known right.

| ;
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HANDBOOK ON THE LAW OF SEARCH AND SEIZURE

CHAPTER 1

alt

BOTAINING AND EXECUTING A SEARCH WARRANT
A. WHEN A WARRANT SHOULD BE OBTAINED

1. Generally, in reviéwing a search and seizure, the courts
give agents the benefit of the doubt if they were acting under 'a search
warrant. Therefore, a warrant should be obtéined:

a. If there ig time;

b. If there /is any doubt whether ‘one is necessary .

2. There is no need to get a warrant:

a. If the search is incidental Fo an arrest and if it is
confined to the arrestee's person and the area within his reach; or

b. If the search is 0f a motor vehicle that may be moved
away and there is cause to believe (more than mere suspicion) that a
person in that veicle has committed, is committing, or is about to
commit a crime, or that the car contains seizable_items; or

c. If, because of ekceptional circunstances, there is_cause
to believe (more than mere suspiction) ‘that cont-abnad or other evidence

e
of a crime will otherwise soon be destroyed.

B. WHERE A WARRANT CAN.BE OBTATNED

A search warrant may be obtained from'a'U.S. judge or a judge

of a State court of record (check State laws for courts of record) or
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a U.S. magistrate or commissioner in the district where the property
is located. A U.S. magistrate or commissioner is usually more readily

available than a judge.
C. PROPERTY WHICH CAN BE SEARCHED FOR

An agent can get a search warrant for any property constituting

evidence of a federal crime.
D. MAKING OUT AN AFFIDAVIT FOR A WARRANT

1. Ther property to be seized should be identified as clearly
and distinctly as possible. The language does not have to be technical.
As a rule of thumb, if the property is contrabnad it does not have to
be described in great detail, but i: it is noncontrabnad then it must

carefully be identified and described.

NOTE: An agent may be able to take some property not listed
in the affidavit. Proper;y not described in a search warrant may be
seized if it bears a reasonable relationship to the purpose of the
search. However, the fact that a search is successful will not legalize

a defective warrant or an improper execution of a valid warrant.

2. The premises to be searched should be identified as accurately
as pogwible. The description of the place to be searched must be
sufficiently detailed to allow others to identify it with reasonable
effort. If the search is to take place in an apartment, the number of
the apartment should be given. If possible, the name of the owner or
the tenant should be included. If neccssary, a Aiaéram showing the

lé6cation should be made.
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3. The permissible extent of the search depends upon the search
warrant. If an item can be easily concealed, the affidavit for a
warrant must be broad enouth so that the warrant will allow a search

of the premises in all places where the item could be concealed.

4. The facts and circumstances which will show that there is
probable cause for the search should be specifically described. Bold
assertions without underlying justi-fication will not be considered,
The affidavit should show:

a. The information relied upon to justify the search; and
b. The information which led to the belief that the property

is, or will be, on the premises.

The reguest fdr a search warrant may be based upon an agent's
personal knowledge or upen hearsay information. However, if hearsay
information ié uéed, tﬁe applicat;on must set forth reasons for be-
lieving (1) that the‘person giving the information is credible or

reliable, and (2) that the person obtained the information in a way

that makes it worthy of belief. Where the information is supplied by

an unnamed informant, his credibility may be supported by showing prior

dealings with him in which he proved to be reliable., The tru%two;thiness
of the manner of obtaining the information may be supported by a show-
ing tlmt the information is based upon the personal observations, or

by the fact that the information described the accused's.c—iminal ac—
tivity in sufficient detail to show that it is something more than

mere rumor. The hearsay information may also be supported by the

agent's perscnal boservation which occurred eitger Eefore or after

receiving such information.
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b. There are times when a "nighttime" warrant may be obtained,
but it will be granted only if the affidavit for a warrant has stated
that the affiant is "positive" that the property is in the place to
be searched. Such a warrant will state that the search can take place
at any time.

¢. Search warrants are to be executed "forthwith," taking into
consideration the partibular circumstanced involved. In all cases,

the warrant must be executed within 10 days, starting from the issuance

date of the warrant. If the warrant is not executed within those 10

days, then it if void and cannot be renewed. To conduct a search of
the same place, a new dffidavit must be filed and a new search warrant

issued.

NOTE: The relationship between the "forthwith" rule and the
10 day rule has not received uniform judicial interpretation. Soame
coures hold that, as long as probable cause continues, the search may

take place any time within the 10-day period.
3. What protective measures may be taken

An agent has a right to carry firearms and protect himself while
l
conducting a search. Furthermore an agent may take reasonable measures .

to assure that the property will not be removed from the premises
-
while the search is being conducted, and that the search will not be

interfered with. The agent should use his trained judgment to make

search procedures fit®the individual circumstances.
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F. GETTING INTO THE PREMISES
1. Announced entry
After knoéking, if no one answers the knock or opens the
door, then an agent should:
a. Announce that he is a Federal agent; and
b. Announce that he has a search warrant.
If, after ideétifying ﬁiméelf-and announcing his pPurpose, the agent

is not let in, he may use forcé to break into the premises.

2. Unannounced entry

An entry without khocking and announcing is permi tted only in
emergency situations where:thevagents or others are in peril or bodily
harm or wher eviéence is_heing destroyed. Sﬁﬁh entries must be limi‘ted

to cases where they are clearly necessary.

If the warrant is executed by more than one agent, the other
agent or agents need not enter by the same door as the agent serving
the warrant, provided that they do not enter the premises before the

agent serving the warrant. .

NOTE: An agent is not required to exhibit, read, or give a
copy of the warrant to anyone prior to the search if the later seizes

- .
property, however, he must leave a copy of the warrant.

G. LIMITATIONS UNDER THE SEARCH WARRANT
1. An agent may stay on the premises only during the time .
"reasonably" necessary to search for and seize the property described

in the warrant. This means' the shortest time needed to conduct the




e =

———

i

—

SRt SRR T ST

—

I

search. Less time is needed to search for an illegal whisky still in
a building than for an envelope containing heroin. The search should

be as brief as is reasonably possible.

2. Ordinarily, real estate may not be seized with a search

warrant.

3. A search ﬁarrant for a residence or other premises does
not permit a search of all the persons present during the search. But,
if heere is reason to suspect that persons on the premises are carry-
int items which reasconably could be the objects of the search warrant,
they may be detained and searched to the extent necessary to determine

whether they are concealing items coveded by the warrant.

4. While condueting a search for the property described in
the warrant, anlagent may also seize property which is the subject matter

of a different crime. For example, if an agent is searching for a

roulette wheel and comes upon stolen fur coats, he may serze the coats,

even though not authorized specxflcally to do so by the séarch warrant.
!
H, RESPONSIBILITY FOR ARTICLES SEIZED . i
- |
The person from whom the Property was seized, or Erom-whose
. |
premises the property was se1zed, must be given a carbon ropy of the

o
warrant and a receipt for the property taken. The recelpt;for prop-

erty taken may be in any form, as long as all property taken is clearly

stated on the recelpt
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I. RETURNING THE WARRANT TO COURT

After conducting the search, an agent must:

1. Within 10 days from the date of issuance, returen the
originai warrant (the carbon copy was left at the place or with the
person searched) to the judge, magistfate. Oor commissioner ;ho issued
it. If the agent cannot return it within this period, he must be

prepared to explain the delay.
2. Fill out the reverse side.

3. File an inventory of the items seized.

The inventory will include only tﬁose itéms seized under
authority of the warrant; that is, the property specified in the
warrant. The agent should not include oter property which is:

a. seizea incident to an arrest;
b. seized as cont%aband; 6:-

c. seized for forfeiture.

J. SEIZURE PENDING PéDCUREMENT'OF A WARRANT

In certain limited circumstanées, in order to avoid a possible
loss of evidence, property which is under the temporary control of an
agent may be held while a warrnat authorizing the search of that
propegty is obtained. Moreover, in some such instances where probable
cause to obtain a warrant des not exist, the property may be held
pending a reasonable brief investigation to determine whether there

is in fact probable cause for a search warrant.
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CHAPTER II

SEARCH OF THE PRESON
A. SEARCH OF THE PERSON WITH A SEARCH WARRANT
1. When a search warrant should be obtained

If an agent has adequate advance information that a person
will have on his person items subject to lawful seizure, then he should
get a search warrant. An agen should not rely upon the person's consent

as the authorization for the search. -

2. When a person may be detained to execute a search warrant

If a person refuses to ﬁérmit an authorized search, or if ther
is good season not to search in public (a strip search, for exanmp le) ,

an agent may use reasonable force to'detain him, or to take him to a

place where the necessary search can be conducted appropriately.

3. When premises may be entered and force uses in executing

a search warrant

To execute a search warrant for the search of a person, premises
may ke entered undert the same circumstances and in the same manner
as allowed in the execution of an arrest warrant, and reasonable force

may be used to make the search.
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4. What may be seized under a search warrant

While a search may be made only for those things described in
the warrant, if, while making such a search, an agent comes upon some
other evidence of this or any other crime, it may be seized-.

a. If a weapon is carried in violation of the law the agent

may take it.

'd

b. If a weapon is carried legally an agent may still take
it to cover his departure, but the person searched must be told where

he can get it back.
B. SEARCH INCIDENTAL, TO ARREST

1. General ruel:
In the course-of a lawful arrest, an agent may search the
arrested person £Or contraband,.ffuits, instrumentalities, and other
evidence. This.appiies boéh to-felonies and to misdemegnors where the-

accused is lawfully taken into custody.

An arrest may not be used simply as an excuse to conduct
a general search for evidence. Even if an agent makes a valid arrest,

this cannot be used as an excuse to search a person for evidence of

- a different offense for which the agent had (1) no arrest warrant,

. L - .
(2) no probable cause to arrest, and (3) no search warrant. (Courts
are particularly suspicious in cases involving searches incident to

arrests for minor traffic offenses.)
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2. Why a search is allowed

A search incident to an arrest is allowed:

a. To protect the arresting agent;
b. To prevent escape or suicide; and

c. To prevent the destruction of evidence.

3. The arrest must be lawful

a. If the arrest is unlawful for any reason, the
incidental search of the arrested person‘is also unlawful, and any
fruits of such a search will be inadmissible in court. Since arrests
made without a warrant are attacked in court almost routinely, it
is advisable to get/a’search warrant if possible. |

b. If an arrest is unlawfully made by a private pérson
who is not connected with a law eﬁforcement agency, any evidence

found as a result of the arrest usually is admissible. However, an

‘agent should not jxely on private persons to. make arrests for him.

4, Who can conduct the search.

a.’ If practiéal, the arresting agent should conduct the
search himself. If an agent arrests someone and does not search him,
but later allows another person to search him, the sub;equent search
may be held unlawful. : ‘

o b. An agent may search 5n arrested.person tranferred to

his custody to make sure that the transferring agency made an

adequate search.

5. When the search can be conducted’
a. The arrest must be made first, and until it has been

made there is no right to search. If the search precedes the arrest
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and supplies the probable cause for the arrest, the search is
unlawful unless it can stand withou£ use of the incident-<to-
arrest rule. But if an agent has the right to arrest on a warrant
or probable cause and he intends to arrest, but because of a sudden
- emergency or dangerous situation (e.q., possible escape of the
person to be arrested or destruction of evidence) he first grabs the
weapon, narcotics, or other‘item, and then arrests, the seizure
is lawful. This is an exception, however, and the courts will

'apply it strictlys

b.. A search made incidental to an arrest is not

reasonable unless it is made contemporéneously with the arrest.

s o B bg contemporaneous, a search must be conducted
as soon as practical after the arrest. If it is not feasible to
search immediately upon making the arrest because, for example,
of an emergemncy such as a riot, an agent should do so as soon as the
reason for not searching has passed. If an ageﬁt arrests oné day
and searches the next day the search will be illegal because it is
not contemporaneous.

ii. The reason for this rule is that the law gives

= -an agent a right to search the person of one lawfully arrested only
(1) to protect himself, (2) to prevent escape, or (3) to prevent the
destruction of evidegce. If an agent delays a search, it appears that
e .

= he was not concerned about any of those three possiblities, and that

he conducted the search for some other reason,

6. The limits of the search

.

As a general rule, an agent may search the arrested person
everything in his possession, and everything which, in the course of

the arrest, is within his immediate reach.
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- set down). In an emergency situation posing a danger to human 1life
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a. Things in actual possession

Anything in the actual possession of the person
arrested may be searched (for example, a carton, suitcase, or purse
being carried by the arrestee).

b. Things within reach

The person's immediate physical surroundings may be
searched. (e.g., his desk, if he is sitting at the desk, the glove
compartment of his car while he is in the car, a valise that he has
the scope of the permissible search may extend beyond the person's

immediate surroundings.
c. ‘Things within the body

i.” Objects in body cavities. If possible, a U.S.
attorney should be consulted as to whéther or not such a search
should be conducted, If there is no time for such consultation, an
agent should make sure that the following conditions are met before

searching body cavities:

(1) There must be a clear indication that the
person has within his body evidence which should be removed;
(2) the search must be made by a doctor working

under sanitary conditions and in a medically approved way;

ol (3) force may be used only to the extent necessary

to make the person submit to the examination. Where there is a need
to prevent the destruction of evidence, as when a person stuffs

narcoitcs in the mouth, an agent can close his arm around the person's

neck to prevent him from swallowing the evidence.
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ii. Evidence of body fluids.—Under the s ame
limitations as in (i), blood, urine, and saliva may be taken from
the person and subjected to laboratory analysis to determine the
presence of alcohol, narcotics, or dangerous drﬁgs, where there is

a clear indication that such evidence will Be found.
d. Things in constructive possession

Where an arrestee has on his person some article
showing ownership or right to control personal property from which
he is temporarily separted (e.g., where the arrestee has a locker
key in his possession and the arresting agent wishes to search the
locker) the aqént generally may not search for and seize such
property unless there is danger that someone else will remove the
property before a warrant can be obtained. .Similarly, if in the
course éf an arreét, an-agent observes a suitcase or other closed
item in open view-but not in the arrested person's actual physical
possession, then the item may be seized as a protective measure,

but a search warrant should be obtained before opening it.
7. ‘What can be seized

a. In general.—An agent genérally can take anything on
the person or in the possession of the arrestee, including purely
evidentiary items. If in doubt about whether an item is subject to
T .

seizure, an agent should take it if there is a danger that it will

be destroyed or lost.

b. Ttems relating to another crime.—an arresting agent
can take evidence of a crime different from the offense for which
the arrest was made. An agent may seize such items if he happens to

see them even though he would not have a right to search for them.
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¢. Purety personal things.-An agent may take personal
items such as the arrested person's money , since (a) he has the duty
to safeguard the personal property of the arrested person, and (b)

a prisoner in jail has no right to keep his personal property.

d. Clothing.—Clothing worn at the time of the arrest

may be taken and subjected to laboratory examination.

e. ' Things in open view.—If without searching, an agent
sees contrabaﬁd, fruits, weapons, instrumentalities, or other evidence
of crime left in open sight, he may sgize them, even though they may
‘not be in the person's actual possessisn or within his immediate

reach. - ) 2

C. USING FORCE TO SEARCH THE PERSON.

.

1. When making a reasonable search of the person,‘whether
incidental to arrest or by search warrant, an agent may use the degree
of force necessary to: (1) protect himself, (2) prevent escape, and

(3) prevent the destruction of evidence.

2. The test for determining if the use of force is proper

is whether, in the agent's judgment, he felt required to use such

force in order to accbmplish the above three objectives, Becduse the
]

courts review the use of force sErictly, as little force as is

practical should be used. .*,

D. SEIZURE OF ABANDONED PROPERTY

1. If in the course of a lawful arrest (or other lawful
action by an agent, such as a surveillance or questioning of a

person), a person discards personal property at some place outside
.

p
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his dwelling or its curtilage, an agent may seize such property
(even though it is then beyond the person's physical control) on

the ground that it has been abandoned, i

a. To constitute an abandonment for this purpose,
there is no requirement that the person intend to get rid qf the

of the property permanently .

b Ifithe property is discarded in response to an
unlawful arrest or unlawful entry by an agent, a seizure of the

property also is unlawful.

-

. ©. If the property is discarded in the person's dwelling

or its curtilage (or in his hotel room, automobile, taxicab,lor
-

other place he controls), it cannot be considered abandoned and connot

be seized on this ground. However, if the property thus_digoarded

can be identified on sight as evidence of a crime, it can be seized

|
just as any other evidence in open view can be seized.

2. Examples of legally seized abandoned property :

a. A package of heroin picked up from the street after

a scuffle during an arrest in an automobile.l 5

{ %
L

b. A package of narcotics which landed in a public
courtyard after being thrown out of the window of an apartmjnt by

4 woman' under survellance. rﬂﬁ
¢. An envelope dropped to the floor of the polidé

4
|
d. Two small packages dropped to the sidewalk by a

station by a man under arrest.

narcotics suspect under foot survelllance. ;

S
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€. An object dropped to the street by a man stepping

t‘,i

out of his car for questioning.
E. "FRISK" TNCIDENTAL TO A "STOP

In a stop and frisk situation, an agent may frisk or pat
down a person, but only for the burpose of protecting himself and
others from harm. This is the sole justification for a frisk in
such circumstances. The use of'f_or-ce to make a pat down must

therefore be limited to that objective.




CHAPTER IIT

SEARCH OF PREMISES
A. WHEN A SEARCH CAN BE MADE WITHOUT A WARRANT

An agent may search premises without a warrant only in the

following situations:

1. Emergencies.—An agent may search if there is no time to
get a warrant and the situation requires immediate action (for
example, when he hears a scream from inside a house followed by a

gunshot) .

2. Hot pursuit.-An agent may search if he is chasing an
escaping suspect, or is about to catch up with one who is andy to

flee.

3. Contraband.-An agent may search if he knows that contraband

is threatened with immediate removal or destruction.

4. Incidental to a valid arrest.-An agent may search in
the course of a valid arrest if necessary to protect himself,

Prevent escape, or preserve evidence.

B. WHEN A SEARCH WARRANT SHOULD BE OBTAINED b

4

1. 1In all situations other than those listed above, E‘warrant

is needed to make a physical search of a dwelling or its curtilage,

but not the arrea beyond the curtilage.

a. "Dwelling" includes any place used as a dwelling,

whether a private home, an apartment, or a room in a hotel. It
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also includes a place of business and an office. A dwelling that
is temporarily unoccupied stiil may not be searched without a
warrant, but a dwelling that has been permanently vacted, such as a
hotel room which the tenant has left for good, can be searched
without a warrant without violating the previous occupant's fourth

amendment rights.

b. "Curtilage" is the open space surfounding the
dwelling which the average person would consider a part of the
dwelling. Whether an area is within the curtilage dGPEHGSLprinCipally
on its closeness to the dwelling, its being within any genergl
enclosure which may surround the dwelling, and its use by the occupants

of the dwelling. If there is doubt as to whether the place to be

searched is within the cutilage, a warrant should be obtained.
Examples of places considered within the curtilage:

A farmer's barn separated by a driveway from his houée
70 yards away; i | : ! | 1

A trashcan under the stone porch of a house;

A closed cupboard in a common hallway leading toffhe

suspect's apartment building.
Examples of places considered beyond the curtilage:

An open field 50 to 100 yards from a defendant's residence;
A cave in a plowed field across the road from a house;
A small concrete building 150 feet from a residence and

: H

separated from it by a fence and gate; f

The top of a foundation block of a business building.
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2. Observation of a dwelling or its curtilage may be made
without a warrant from any place outside the curtilage. A telescope,
binoculars, flashlight, and similar devices may be used in such a

Surveillance, as long as there is no physical trespass onto the

curtilage.

3. Listening to conversations or other sounds occuring in
a dwelling or its curtilage may be accomplished without a warrant if
there is no physical trespass onto the curtilage and if no electronic
or mechanlcal device is used to hear the conversation or sounds .
If a physical trespass is necessary, ovr if an electronic or

mechanical device is necessary, a warrant must be obtained.
C. WHAT MAY BE SEARCHED FOR

When conducting and lawful search an agent may look for (1)
Weapons, (2) contraband, (3) fruits of crime, (4) instrumen;alities
of crime, and (5) other evidence. ‘The Supreme Court has intimated,
however, that there may be some evidentiary materials which are not
seizable or admissible into evidence under the fifth amendment

because they are testimonial or communicative in nature.
D. SEARCH OF PREMISES INCIDENTAL TO ARREST

1. In the course of a 1awfu1 arrest, an agent may search
not only the arrestee's person, but also that limited portlon of
the premises which is within the arrestee's immediate control—and

from which he might be able to reach a weapon or destructible evidence.

The sole justification for such a search is to find and seize:
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a. Any weapons the arrestee might grab to resist the arrest
or to effect an escape; and
b. Any evidence the arrestee might try to conceal and

destroy.

made.

3T iy making a lawful arrest, or in making a Protective
search for other bersone on ‘the premises, evidence of any crime is seen
lying in open view it may 'be seized even though it jig beyond the

arrestee's immediate control,

4. 1If an arrest is maneuvered to take place at certain
Premises in order to permit a limited search of those Premises,

the search will be invalidq.

5. Because of the very iimited Scope of a search wich can
be made incidental to a lawful arrest, where a c0ntemporane?us
search of an arrestee's premises is desired, a search warraﬁg should
be obtainedq at the same time as an arrest warrant, if possible,

When this is not bossible, or when an arrest upoé probable cause
must be made without 3z warrant, a search warrant can be applied for

after the arrest, and while one agent proceeds to obtain the search

warrant another agent may remain to watch the Premises and guard




CHAPTER IV

SEARCH OF VEHICLES
A. WHEN A WARRANT SHOULD BE OBTAINED

As a general rule, if it is practical to obtain a warrant,
then one should be obtained.’ Even though some searches may be valid
without a warrant, courts are more likely to uphold a search if
conducted under authority of a warrant. Whi le the great mobility
of vehicles often makes it impractical to get a warrant, in.some

situations it may be required if there is time to get one,

Examples:

a. A milk truck each day follows an early moring route.
There is probable cause to believe that it delivers narcotics as
‘well. A warrant should be obtained where a vehicle follows a regular

route,

b. A car is in a garage for repair of a broken piston.
A warrant should be obtained where a vehicle is immobilized. The
probable cause requirement is the same for searching vehicles as

it is for searching persons or premises.

B. SEARCH WITHOUT A WARRANT
\!

Generally, if theére is probable cause, not mere suspiction,
to justify the searvh of a vehicle, a warrant is not required if
the vehicle is moving or is capable of being moved. It is due to

the possiblity of movement outside the jurisdiction, and to the




inherent differences between vehicles and homes, that an automobile
may be searched without a warrant on facts which would not justi fy

a warrantless search of a residence or office.

C. WHEN A SEARCH BEGINS

1. The mere stopping of a vehicle is not a search. Therefore,
admi_sions or other events occurring between the time the vehicle is
stopped and the time the actual search begins can be used to show

probable cause for a search.

2. The "open view" doctrine applies to automobiles. Moreover,
what is revealed by shining a flashlight into a car at night is

considered to be in open view.

3. Where there is probable cause to believe that a car has
been stolen or there is a legitimate need to identify the car, the
checking of a serial number or engine number is not considered to be

a search or seizure.

D. USING FORCE TO SEARCH

1. If an agent has a legal right to search a vehicle and
if the operator refuses to allow him to proceed, he may use that
amount of force which is reasonable and necessary to search the

vehicle,

-

2. Using unreasonable force to stop a vehicle may make a

search illegal, even though there was probable cause for the search.




"Example:

An officer shot the tires of an automobile to stop it.
Although he had probable cause to search, his use of force was
unreasonable in this particular situation, and therefore the search

was illegal.
E. LIMITED SEARCH OF A VEHICLE'S OCCUPANTS

Evidence of probable cause justifying a search of a vehicle
does not necessarily empower an agent also to search its unarrested
Occupants. The agent shenld search an individual only if he has a
- strong belief that that person is carrying a weapon or destructible
evidence. Th conducting this search, a "patting down" is generally
all that is permitted, since this would disclose any weapons or
evidence of the crime in question; In narcotics cases, however, a
more tﬁorough search of the person is hecessary to prevent destruction

of the evidence.
F. SEARCH AFTER SEI ZURE OF A VEHICLE

1. Forfeited vehicles.-An agent can seize without a warrant
a vehicle used to violate a Federal law in whi&h transportation is a
part of the offense (for example, a vehicle carrying non-tax-paid
liquor, or narcotics) since the vehlcle s title has in law been forfeited
to the United States. The seizure need not be incident to an arrest,
as long as there is probable cause to believe that the vehicle was
used to transport contraband. If a vehicle has been Properly seized
in such a situation, then a Search may be instituted either then or

at a later time.
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2. Vehicles seized as evidence.-If a vehicle itself isg
seized as evidence of a crime, either as an instrumentality be which
the. crime was committed (e.g., a hit-and-run murder) or as a fruit
of the crime (a stolen car), it is subject to a later, moHe careful

examination, just as is any other lawfully seized item.

3. Impounded vehicles.-The mere impounding of a vehicle for
safekeeping subsequent to a legal arrest does not automatically make
it subject to a later, noncontemporapeous search. However, if there
is probable cause to believe that seizable evidence is in the car,

a search may be conducted with or ﬁithnut a warraﬁt. In addition,
evidence which is discovered in the process of protecting an impounded

car is admissible.

4. Abandoned vehicles..~Like other abandoned pProperty, an
abandoned vehicle may be seized and searched without a warrant and

without probable cause.
G. SEARCH OF A VEHICLE INCIDENTAL TO ARREST

1. Upon lawful arrest of a person in a vehicle, that portion
of the vehicle which is within the immediate control of the arrestee
may be searched incidental to the arrest. ]

a. The arrest must take pPlace in or next to the vehicle
in order for an incidental search to be justified. If an arrest is
maneuvered to the car in order to proyide a pretexg to search the

vehicle, however, a court may hold the search invalid.

b. The search must be contemporaneous with the drrest.




2. A search of a vehicle incidental to an arrest may be
for weapons, or destructible evidence connected with the crime for

which the occupant is arrested.

3. An arrest for a traffic violation usually cannot justi fy
an incidental search since there is nothing tangible within the car
that is connécted with such a violation-ekecept where the arrest is
for Jriviné while intoxicated, in which case a search for alcohol is
permissible, Therefore, the gxistnece of a traffic violation should
not be used as an excuse to search for evidence of another crime; such

a search will be invalid. A search for weapons, however, is permissible.
H. ROADBIOCKS FOR SPECIFIC CARS

Except for gearches at international boundaries, a roadblock
may not be estab}ished for the purpose of stopping all cars so that
they can all be searched_ However, courts have upheld the use of a
roadblock to stop cars in order to permit a search of a described car,
Or a car containing described occupants, which the agents have probable

cause to search.
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il CHAPTER V-

CONSENT SEARCH
A. THE EFFECT OF A PERSON'S CONSENT TO A SEARCH

1. A person's consent to search by an agent waives his
fourth amendment right to be free from a search without a warrant.
Therefore, a search based on consent is lawful, even where there is

no other justification for the search if:

a. The consent is made with kﬁowledge of the right not
to consent to a search;

b. The consent is voluntary—freely given without duress
or coercion; and

Cc. The consent is clear and explicit.

- 2. Any waiver of a constitutional right will be examined
carefully be the courts. Therefore, Eéfore evidence discovered as a
result of a consent‘search'wili be admitted ét a tiial, the GJQernment
will have to show by "clear and convincing" evidence that the consent
was, in fact, freeiy and voluntarily given by a person who was aware

of his right not to consent.
B. THE NECESSITY THAT THE PERSON EE AWARE OF HIS RIGHTS

1. An agent should explain to the person that he has a
right not to haée a search made of his premises without a warrant, and
that he has a right to refuse to consent to the search without a
warrant. If the person indicates that he would like to consult with
a lawyer or anyone else before deciding whether to consent, he should

be given an opportunity to do so.

-~




C. THE NECESSITY THAT THE CONSENT BE VOLUNTARY

1. Consent to a search must be giwven freely and voluntarily
if the consent is to be valid. Any co=srcion, intimidation, or threat
actual or implied, will invalidate the consent. The courts carefully
examine each situation, and in a high bercentage of cases they find
that submission to an agent's authority is not consent because it ig
not "voluntary."

. Examp les:

" a. Where an agent knocks on a door, states eighter that he
has come to make a search or that he wants to.talk or to look around
the premises, and is giﬁen Péermission to enter, courts often find
that there is no valig consent becausé'such_a situation is impliedly

coercive.
b. Under the same facts as those in (a), but where the agent
has a drawn gun, courts have found actual coercion.

€. Where an agent tells an occupant of a house that he has

a search warrant, and permission to search is given, the consent has

d. A person who is under arrest when he consents to a search

of his premises or his vehicle is often found not to have given his

consent voluntarily. what Seems to be a valid consent by a person under
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€. M voluntary confession of quilt which precedes a consent

to search has been found to indicate that the consent was voluntary .

2. A consent which is not the product of coercion, but which
is obtained by the use of fraud or misrepresentation, will not jus ti fy

a search.
D. THE NECESSITY THAT THE CONSENT BE CLEAR AND EXPLICIT

1. Before an agent relies upon consent to justify a search,
he should be sure not only that the Person is aware of his rights and
is under no coercion, but that a real consent to search has in fact

been given.

a. A consent to enter is not a consent to search. But
after an entry by voluntary consent, an agent has implied consent to
observe whatever is in open view, and may seize evidence which is in

open view,

b. A statement that an agent is welcome to search may not
mean that he is welcome to seerch without a warrant.

€. An apparently clear consent may, under all the
circumstances, be found'not to be a real consent but a bluff designed
to convince the agent that nothing would be discovered and therefore
that no search should be made, Such an apparent consent, made with
the thought that the agent wiil not bother to search, differs from a

valid consent which may be made with the thought that although the agent

may search he is unlikely to find anything.

2. A witten consent should be obtained where Practical. A
signed and witnessed writing provides the best proof of a clear,

voluntary waiver of a known right.
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E. WHO MAY GIVE CONSENT

l. A valid consent to a search may be given only by the person

with the pPrimary right to the occupation of the premises.

Examples:

premises, unless the tenant has abandoned the premises or has been

evicted,

bt A host can give consent to a search of premises occupied
by a guest. But if a particular area.of the premises to be searched
has begn set aside for a longterm guest's exclusive use, or if the
search is of an object whicﬁ is exclusively the guest's, the consent

of the host may not authorize a gearch. )

€. A parent can give consent to a search of the pPremises

occupied by a dependant’ chi iq.

d. An emp loyee cannot consent to the search of an employer's
pPremises, unless he has been delegated general authority to act as the
agent of the employer. An emp loyer may generally consent to a searxch
of premises used by an employee in his work, unless it is a particular

area set aside for the employee's exclusive use.

B N berson with custddy of personal pProperty belonging to
another may consent to its search only if he hés been given fuli
control over the Property, or if tho Property has been left on his
premises without his authorization, Consent by a person having only

limited custody, such as for storage or shipment, is not valid.
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2. LI two or more persons have equal rights to the occupation
of the premises, a consent to search may be given by any one of them

and will be valid as to all of them.

Examples:

a. One spouse generally can consent to a search of a
residence shared with the other spouse where evidence is sought

against the other spouse,

b. One joint tenant can consent to a search of jointly held
premises.

c: A partner can consent to a search of partnership premises.
F. REVOCATION OF CONSENT

A valid consent to search ‘may be presumed to continue until
all areas covered by the consent have heen searched. A consent may
be revoked, however, at any time hefore Ehé search is completed. If
a valid consent is revoked prior to comp letion of the search, all
evidence found prior to the revocation still may be retained and used
for any lawful purpose—including use as probable cause for a later
warrant, or for an immediate arrest and incidental search for pogsible
weapons and destructible evidence within the physical control of the

pPerson arrested.
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APPIENDI X
UNITED STATES
OF AMERICA AFFIDAVIT FOR
VSs. SEARCH WARRANT
Before :

(Name of magistrate, commissioner, or judge)

(Address)
The ﬁndersigned being duly sworn deposes and says:
That he
(has reason to believe) (on the person of
(is positive) . {fon the premises known as)
that
in the _District of ‘ i

there is now being concealed certain property, naiéi§'“

(héfgwaéécribé’prgpertyj

which are

(here give alleged grounds for search ang seizure: evidence,
contraband, fruits, instrumentalities)
And that the facts tending to establish the foregoing grounds for
issuance of a Search Warrant are as follows:
(See sample descriptions of fack situations let out in the

the following pages.)

(signature of AffIant)

(Official title, if any)

Sworn to before me, and subscribed in my presence,_- o
19
r

(Signature of magistrate, commissioner,
or judge)

lThe Federal Rules of Criminal Procedure provide: "The warrant
shall direct that it be served in the daytime, but if the affidavits

searched, the warrant may direct that it be served at any time."
(Rule 41 (c))
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SAMPLE DESCRIPTIONS OF FACT SITUATIONS FOR AFFIDAVITS

The following paragraphs contain descriptions of fact
situations which might be included in an affidavit to establish the
grounds for issuance of a search warrant. In each oné it is assumed
that the request for the warrant occurreqd sho?tly after the events
Yecited. Some contain the minimum information necessary to show
probable céuse. If an agent is in doubt whether his information

is sufficient, he should consult an assistant u.s. attorney.
1. SEARCH OF THE PERSON: Char les Jones; heroin (contraband) .

A relable informant tol1d me that on July 16, 1969, he bought
from Charles Jones for $10 a packet of heroin which Jones had concealeq
in a belt under neath his clothes. The purchase was made at 2 a.m,
on the corner 5f 116th Street and Ams terdam Avenue, New Yérk City.

Jones stated to the informant that he had a Supply sufficient for

sales during the next 3 days. Jones this year has admitted to me that
(TIMELY INFORMATION) (CORROBORATING INFORMATION

he usr4 narcotics and has shown me needle marks on his arms. The

informant has given me rellable 1nformatjon On narcotic sales five times

within the last 4 months.

(RECENT RELIABILITY)

2. SEARCH OF PREMISES: All rooms of Apartment #1 F, 29 Quintana Street

NW., Washington, D.C.; five fur coats (fruits).

A reliable informant told me that in his presence on July
17, 1969, at approx1mately 3 a.m., two men delivered five new fur
coats, which they stated were stolen, to one Ted Noodle who at

(INFORMANT'S PERSONAL, OBSERVATION)
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that time put them behind a false book case in his living room of
apartment #1 I, 29 Quintana Streel NW., Washington, D.C. Noodle was
convicted oé receiving stolen goods in 1967. The informant has
provided reliable information about robberies on two occasions during

the last 3 months.

3. SEARCH OF PREMISES (NIGHT-TIMI WARRANT): Basement, house at 1724

17th Street NW,., Washington, D.C.; knife (instrumentality)

M. Proust was arrested for rape after his photograph was
identifed by the victim. On July 17, 1969, affer being warned of his
rights, he confessed and admitted that the knife used to perpetrate
the offense is hidden behind the funance in his house at 1724 17th

(POSITIVE)

Street NW., Washington, D.C. M. Proust is the owner of this house.

4. SEARCH OF VEHICLE: Pink 1968 Plymouth, Michigan License No. T634Ty;

three empty cartons (evidentiary items)

Robert Kroner, of Kroner's Accident Repair Service, 1276
Chiasse Street, Teaneck, N.J., reported that on July 17, 1969, there
were three empty cartons marked "Nikon Photématic T, single-lens reflex
camera," bearing sales tags marked "lou's Camera Shop," on the floor
by “the back seat of a pink 1968 Plymouth, Liceﬁse No. T634TY which he
had towed to his shop after a sérious collision. I have observed the
(IMMOBILIZED) (PERSONAL OBSERVATION)
cartons and sales tages from outside the car. 8Six Nikon Fhotomatic T,
singlelens reflex cameras were reported stolen from Lou's Camera Shop,

42 Ulster Place, Teaneck, N.J., on July 16, 1969.




5. SEARCH OF VEHICLE: Randy Milk Truck Following 8 a.m. route on

Biloxi Road, Blueface, Calif; heroin (contraband). 3

A reliable informant who has given reliable information on
narcotics offenses on theree occasions within the last 2 months,
told me on July 10, 1969, that he saw hidden between milk bottles

(INFORMANT 'S PERSONAL KNOWLEDGE)
delivered daily by Tom Jones, a driver for the Ranéy Milk Co., to
711 (apts. & and 14), 715 (apt: 1)/, and 737 (apts: 2 and 4) Biloxi
Road, Blueface, Calif., glassine envelopes containing white powders
which he believes contain heroin. I have since then observed on
three different occasions daily deliveries at 8 a.m. to these

(HABITUAL ROUTE)

apartments. TFive persons who have been convicted of narcotic oFfenses;

none of whom have children, live at these addresses.
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