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ABSTRACT

Institutions in the private sector in Thailand have long
borrowed money from foreign loan sources. The reasons for
borrowing from foreign loan sources may arise from the fact
that foreign interest rates are lower than local interest
rates, from a shortage of the foreign currency or from legal
restrictions on the local loan sources. Prior to this study,
there has never been any legal research on the;efféct of
international loan agreements as to the extent that such loans
are valid. - :

This thesis has for its objective the analysis of the effect of
the application of Thai law on private international loan
agreement and a description of the mechanisms of private
international loans for Thai lawyers.

The method of analysis was research and the compilation of data
in the form of Documentary Research. The study utilized the
Description and Analytical Method. The study and the research
were based upon relevant Thai legislation, including the
Conflict of Law, B.E. 2481, the Civil and Commercial Code, the
Civil Procedural Code, the Bankruptcy Law, the Exchange Control
Law, the Revenue Code and other legislation, all extended to
commentaries, journal articles, court judgments and official
rulings from both Thailand and othér countries. For the rule
of foreign law and court judgments, the writer has used mainly
English and U.S. law because these two countries have important
international financial markets.



The research shows that prior to entering into a private
international loan agreement, the borrower and the lender have
to know of the many methods of providing loans. The
syndication method is one of the methods used when one of the
loan source is insufficient and this method spreads the risk.
The methods and the preparation of documentation for project
financing are different from these for loans in general. -Legal
opinions are provided as a condition precedent so that the
borrower and the lender can understand the relevant laws of
eac? country. Also in éntering into a private international
loan agreement, the governing law agreed upon by the parties is
usually one or other foreign law, that is to say either English
law or the State Law of New York, United States of America.

As for Thai law, the Conflict of Law, B.E. 2841 accepts in the
choice'of a foreign law to éovern an agreement but there is a
limitation. The foreign law cannot be contrary to public order
or good morals. In considering whether a foregign law is
contrary to public order or good morals, consideration should
be given to what public order or good morals generally means in
civilized countries.

'The writer treated the case of applying Thai law to determine
the status and capacity of the borrower and the lender, the
form and validity of private international loan agreements, the
stipulation of on the interest rates for the private
international loans, compliance with Thailand's foreign
exchange control law, and tax law, problems involving security
for mortgages and pledges, taking action in civil and
bankruptcy cases, the enforcement of arbitration awards, and
the execution of foreign court judgments.

In doing so, the writer compared Thai law with foreign laws
because of the practical need to prove the foreign law chosen
in a private international loan agreement to the satisfaction
of a Thai Court, arising from the claimant having the burden of
proof in this regard. If the Court cannot accept the foreign
law, it will apply Thai law to the case instead.



The writer also found that there are some legal problems
regarding taxation, namely stamp duty and tax on interest, the
problem floating interest rates in the international loans, the
problem of the security against mortgage, and problems‘relating
. to the enforcement of foreign judgments. Thai law has no
express provisions on any of these matters. The writer :
therefore proposes revision and amendment of the law to bring
it in line with economic necessity and with the'laws of the
international financial markets.
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