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ABSTRACT!

The concept of public policy, ordre public (in
French), or OFFEN LICHE ORDNUNG (in German) had its
origin in Roman Law.

In the early age, public,/ policy was applied at a
smaller scale 28 the restriction to the freegom of
contract. Today, it has been universally asccepted that
the doctrine of public policy covers every part of
private law,

Up to the present, rules of public policy have
been constantly changing: it is the special nature of
Public policy that it must change. with the passage of
time and the application of public policy necesseorily
varies with the development-of social  structure and
public opinion,

Due to its variable nature; no one can give the
eXactt meaning of public policy,. Anyway, we may say that
public policy is the principle of law that public interest
must always prevail; no one can do harm to the public
according to the norms or social standards of the time.

Since public policy is a broad principle, its
scope covers all private laws, public laws and inter-
national laws which comprise statutes and case lavws,

Owing to its wide scope and being an abstract word,
public policy leaves the judge a wide discretion which
could result in legal disorder as it was named "unruly



horse" in

the past. But, however, being an abstract word,

it also gives the judge the advantages of having an
instrument to £ill the gaps of law, to protect the public

interest and to suit the case at various different

circumstances, These would unquestionably surpass all

its disadvantagese

However, all these advantages will not be fulfilled

unless we

know how to determine a public policy casc for

there is no evidence to help the judge to determinc the
case. The real situation is the Jjudge has to use his own

knowledge

of the world to adjust the conflicting intercsts.

Thus, various doctrines of publie policy and social

intcrests
gollovs:
1e

2o

3.

7e

Be

have been laid down to assist the judge as

Social interest in the political institutions
(L'ordre public politique)

Social interest/ in the/sccurity of the social
institutions:  the family

(I'ordre public femilizl)

Socizl interest -in the ethics of the professicnal
(L'ordre public professionnel)

Social interest in the security of thc cconomice
institutions (L'ordre public economique)

Social interest in the protection of human right
(L'ordrc public a la protection des droits de
1'homme )

Social interest in the conservation of natural
TCSOUrces

Social interest in the religious and cultural
institutions

Social intercst in the security of acquisition

and btransactions

90

Social intercst in the general security:
9.1 Genereal safety
9.2 General health
9.3 Peace and order



B

[«

o

The cowbination of the docorines end the rules
leid doun by the court will msive the Judge a nerfeét
tool to deel with problcus of vublic policy. Llowever,
a8 we heve known thet to deteruine . public policy cesge
is to adjust the conflicting interests, so, tie risht
metliod of determinction ig 4o find - creabivejudicigl
process insiead of follouwin, the techauical view,
technicolity, doctrine of vrecedent or gtore decisis to:
gtrictly.

In order to be _sgueccessful in devermining o public
policy caose, Ghe folloving renersl rules are suggested:

1. 'The nost inporbanb moing. the lawyer must bear
in mind is that ;ublic Adiierest rust ~lways prevail,
But it should be used with edneideration ond preservetion
of lesl © *der end security.

2. The rvles »f public wolicy should be constently
roulded to suit theprchonging, world -nd the ectual circun-
stances. ‘

D¢ Hince it is bhard to Tiud an actual circumstance
in the cbanging world ot » definite tine, Ghe lowyer is
recowniended o take Lhe evurse of Ghe'man in the erdinery
prudence.,

4. Insofer as the cage is the watier «f l-~w, the
Tules of low sholl coply. DBut, if the case is » ustber

of policy, no rule shi~1l be opplied but the public opinion.
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