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Henri-Capitant, loc. cit.;

Winfield, loc. cit.g

~<Paton, loc. city;

-Guest, loc. cit.§

‘Allen, loc. cit.;

Cataldoy, Kempin, Stockton znd Weber, loc. cIio's
Cheshire and Fifoot, loc. cit.;

-Jenkins, loc. cit.;

-Stone, loc. cit.;

Cohen and Cohen, loc. citaj

/Cheshire, loc. cit.;

BThe few graver view of felo de se formerly taken should scarcely
affect the law today, save so far as it was crystallise” in 2 rule
for the precise facts. A question of public policy can nct be
decided on & technicality, even, we may add, a historical
technicality, (Generally on the Beresford Case, A.L, Goodhard)
ereevenes Other examples of the creative nature of public

policy decision on Lord Wrightl view are the Nordenfelt case
(189L)" Stone, op. cit., p. 1894

"The-binding force of precedents is in a sense relaxed in the case
of decisions based on public policy, because the courts must be
ableé tq take an account of changed conditions as affecting public
policy." 0. Hood Philips, 4 First Book of English Iaw, (Lth ed.;
London: Sweet and laxwell IRd, 1960), p. 130
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"Inshort a rule or principle as it emerges from a precedent case
is subject to its further elaboration to continual review."
Stone, op. cit., p. 283;

"The English judicial achievement in maintaining the process of
self-renewal of precedent law needs to be seen against the
general English background... These ideas constantly enter the
legal order, whether cevertly through jondicial assumption, or
overtly through the open doors of legel standards of eeees
public policy." Ibid., p. 2113

"Holmes in 1881...claiming that the organic growth of the common
law has continued in the last 100 years at an even-increasing
rate of progress, as new case, arising under new conditions of -

society, or applied science, and of public opinions, have presented

thenmselves for solution by the Courts..These common pla2ces should
leave us not with the cynical jibe that the law speaks one way
and act another, but with the conundrum how the law can simulta-
neously act in two such mutually inconsistent ways." Ibid.,

pp. 230-321;

"Robert Jackson diagnosed 'a®aemia' in the stare decisis rule
today; and added that, anyway, neither he nor other lswyers ever
regarded that rule as absolute. (We cannot deny to the judicial
process capacity for improvement, adaptation and altern2tion
unless we are prepared to leave all evolution and process in the
law to legialative process." Ibid., p. 232;

"Sir William Holdsworth thoughit that he had found in the 18 and
19 century judicial doctrine that judge may rightly refuse to
follow a precedent which is absurd, contrary to reason, or plain-
ly inconvenient." TIbid., p.233;

"The late McCardie J. observed that the object of common law was
to solve difficulties and adjust relations in gocial and commer-
cial life, grow with the development of nation, and deal with
changing and novel circumstances in an expanding society demand
ing on expanding common law." TIbid., p.23L.
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( "The judge are bound to take notice of public policy and the change

which it undergoes." Winfield, qp.cit., p. 2€0;

"Judge must use his knowledge of the world, as best he may, on the
other hand, a legislature may set up 2 commission tc carry out

the most detailed factual investigation of local circumstances

and the experience in other countries of the effects of the
suggested rule." Paton.

gp. cit., p. 185.
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"The will of people makes the essential principle of the government;

and the laws which control the community receive their tone and
spirit from the public wishes." J.T. Crown, American Government,
(New York: Doubleday & Co., Inc.., 1963), p. €9;
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"Holmes presents here his convention that law is crystallized
public opinion...he is saying as an anthropologist that in every
sooiety there is actually so-me epergy behind law, and in ocurs———
despite all the effots of his brethren on the Court---it is the
felt needs of the people." Wlax Lerner, The Mind and Faith of
Justice Holmes, (New York: ~The modern Liabrary, 1953), p. 191l.

(90)
"Also important has been an seeming willingness by the Court to
Avoid extended opposition to positions supported by an overwhel=-
ming majority of the public." American Jurisprudence, edited by the
Editorial Staff of the Publishers, (2nd ed.; New York: The Iawyers
Co-operative Publishing Co., 1963), Bock No. 5, p.35;
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Gerald E. Johnson, The Supreme Court, (New York: Washington
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"Scott was a slave in Missouri, who had been taken by his master
into Illinois, where slavery was prohibited, and then returned
to Missouri. After the return he sued for his freedom, arguing
that when he was taken into a free State he automatically became
free...Taney forgot or ignored that it wasn't a matter of law,
it was a matter of policy. ' He made the Constitution, not the
people, decide...Hé madé this ruling because of Articles Four
and 5ix, and Amendment Ten, of the Constitution, Article Four
compelled all States to recognize that a citizen of a slave
state had a right t¢ own slaves and that they were still his
slaves when they ran away and escaped to a free state...Even in
1787 many people disliked this part of the Constitution. You
can tell by way they avoided the words slave apd slavery. You
will find them anywhere in the Constitution...0f Course, Taney
was instantly denovnced as a servile tool of the slaveowners,
Thus the Court, up to that time more or less on the side lines,
was thrown squarely into the midst of the controversy. The
antislavery people suddenly found it their most formidable
ebstacle and attacked it furiously.... But Taney had never before
been anybody's tool...he thought he was acting the patriot in the
Dred Scoot case. Like every other intelligent man, he saw that
the quarrel was tearing the country apart. He saw, too, that
although policy on this subject was disputed, the law was clear,
and he made the mistake of thinking that by dragging the issue
into the field of law he could settle it, and the country would
be at peace. He should have known better, because that is what
Mershall thought in the case of the Georgia Indians, which was
also a question of policy. When Marshall tried to drag it into
%he field of law, what he actually 4id was drag the Court into
politics, where it was mede to look ridiculous....Slavery was
the greatest issue then before the country, so when Taney
dragged the Court into polities on that issue, he almost des-
troyed it and did wreck its prestige for years to come,"
Iﬁ.’ ppo 69"?5.
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