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? Comparison between the Guarantee in English Law and the Burgschaft in German Law

’ Markesinis, Basil S., Unberath, Hannes and Johnston, Angus , The German Law of Contract, Oxford :

Hart Publishing, 2006 .p 160

¢ Ernest J. Schuster, The principle of German civil law, Oxford : Clarendon Press, 1907.p.317

> section 766 Written for the declaration of suretyship
For the contract of suretyship to be valid, the declaration of suretyship must be issued in writing. The
declaration of suretyship may not be made in electronic form. If the surety discharges the main obligation, the

defect of form is remedied.
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o531 (The German Civil Code)
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4.1.3.2 vaUlnAINTURAvRIEMmUTEAU(Extent of surety’s lability)
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® Section 765 Typical contractual duties in suretyship
(1) By a contract of suretyship the surety puts himself under a duty to the creditor of a third party to
be responsible for discharging that third party’s obligation.

(2) Suretyship may also be assumed for a future or contingent obligation.
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" Section 767 Extent of the suretyship debt
(1)  The currently applicable amount of the main obligation determines the duty of the surety. This
applies in particular, without limitation, if the main obligation has been changed through no fault
of or default by the principal debtor. The duty of the surety is not extended by a legal transaction
that the principal debtor undertakes after assumption of the suretyship.
® Section 767 (2) The surety is liable for the costs of termination and prosecution of rights that are
reimbursable by the principal debtor to the creditor.

’ Ernest J. Schuster, The principle of German civil law, Oxford : Clarendon Press, 1907.p.319

" Section 771 Defence of unexhausted remedies

The surety may refuse to satisfy the creditor as long as the creditor has not attempted without success
to obtain execution of the judgment against the principal debtor (defence of unexhausted remedies). If the surety
raises the defence of unexhausted remedies, the limitation of the claim of the creditor against the surety is
suspended until the creditor has attempted without success to obtain execution of judgment against the

principal debtor.
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" Section 772 Duty of creditor of enforcement and realisation

(1) If the suretyship applies to a monetary claim, then enforcement of judgment must be attempted
against the movable things of the principal debtor at his residence and, if the principal debtor has
a business establishment in another locality, at the latter as well, and, in the absence of a
residence and a business establishment , at his place of abode.

(2) If the creditor has a pledge over or right of retention to a movable thing of the principal debtor,
then he must attempt to satisfy is claim from this thing too. If the creditor has such a right to the
thing for another claim as well, then this only applies if both claims are covered by the value of

the thing.
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% Section 775 Claim to release of the surety

(1) If the surety has provided suretyship on the instructions of the principal debtor, or if he is entitled
under the provisions on agency without specific authorisation, as a result of assuming the
suretyship, to the rights of voluntary agent against the principal debtor, then he may demand that
the principal debtor releases him from the suretysip

1. If the financial situation of the principal debtor has substantially deteriorated,

2. If pursuit of rights against the principal debtor is made appreciably more difficult due to a
change of residence, of the business establishment or of place of abode occurring after
assumption of suretyship.

3. If the principal debtor is in default of discharging his obligation,

4. If the creditor has obtained an enforceable judgment for discharge against the surety.

(2) If the main obligation has not yet fallen due, then the principal debtor may provide security to the

surety instead of releasing him.
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® Reimann,Mathias and Zekoll,Joachim,Introduction to German Law, Hague,Netherland : Kluwer Law

International, 2005 p.180

1 Markesinis, Basil S., Unberath, Hannes and Johnston, Angus , The German Law of Contract, Oxford :

Hart Publishing, 2006 .p 180
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b Hisashi Tanikawa. Credit and Security in Japan : the legal problems of development finance, St.Lucia,

New York : University of Queensland Press, 1973.
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¥ Article 446 Responsibility of Guarantor

1 A guarantor shall have the responsibility to perform the obligation of the principle obligor when the
latter fails to perform such obligation.

2 No contract of guarantee shall be effective unless it is made in writing.

3 If a contract of guarantee is conclude by electromagnetic record meaning a record produced by
electronic means, magnetic means, or any other means unrecognizable by natural sensory functions that is for
computer data processing use which records the contents thereof, the contract of guarantee is deemed to be
made in writing , and the provision of the preceding paragraph shall apply.

% Article 448 Cases where Burden of Guarantor is More Onerous than That of the Principal Obligor

If the burden of a guarantor is more onerous than that of the principal obligor as to either its subject or

its terms, it shall be reduced to the extent of the principal obligation.
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# Article 452 Defense of Demand

If an obligee has demanded performance of an obligation from the guarantor, the guarantor may
demand performance of the principal Obligor first provided, however, that ,this shall not apply to the cases
where the principal obligor has received a ruling for the recommencement of bankruptcy procedures or where
his/her whereabouts are unknown.

# Article 453 Defense of Reference

Even after the obligee has made a demand to the principal obligor in accordance with the
provision of the preceding Article, the oblige must first execute on the property of the principal obligor if
the the guarantor has proved that the principal obligor has the financial resource to pay his/her
obligation and that the execution would be easily performed.

% Article 454 Special Provisions for Joint and Several Guarantee

If a guarantor has assumed an obligation jointly and severally with the principal obligor, the

guarantor shall not have the rights set forth in the preceding two Articles.
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