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# # 5386076634 : MAJOR FINANCE AND TAX LAWS
KEYWORDS: FRANCHISE

ARTHIT SRICHAI: THE PROBLEM OF THE COLLECTION OF INCOME TAX FROM ROYALTY UNDER
FRANCHISE CONTRACT. ADVISOR: PROF. SUPALAK PINITPUVADOL, Ph.D., CO-ADVISOR: PRAPAS
KONG-IED, 137 pp.

The royalty gained from the use of rights under the Franchise Contract can be regarded as sources
of income, which are taxable under the Revenue Code. Organizing the collection of income tax relating to
the royalty under the Franchise Contract can be uncertain since the meaning of the term “royalty” is unclear
and ambiguity. This is because the purposes of tax collection can be different and this can cause the
problems as well as becoming obstacles to the collection of income tax in several cases. For instance, the
current approach on the determination of the scope of the taxable income resulting from royalty under the
Franchise Contract is inconsistent with the concept of the income tax collection, which provides that such
collection of tax should be based on the increase of actual income of the taxable person. Under the
Revenue Code, the provision is based primarily on a cash basis and accrual basis together with the
consideration of the amount of assessable income that meet the criteria provided by the law, which must be

strictly interpreted and construed in accordance with section 39 of the Revenue Code.

The main issue is to consider whether the income generated from royalty under the Franchise
Agreement can be regarded as income from “other royalties” under section 40(3) of the Revenue Code. The
core element of the Franchise Agreement is normally based on the use of intellectual property and thus, the
term other royalties” and its scope should be defined in the direction which is consistent with the concept of

exclusive rights in the intellectual property law.

The classification of income from various assistances in relation to the use of rights under the
Franchise Contract and the income gained from royalty in which franchisee must pay to the franchiser can
probably be considered as royalty or it may not be regarded as royalty. In order to determine this, it must
consider the following factors: the content of the contract which create the income; the actual intent of the

parties to the contract; the circumstances and the practices of the parties.

The deductible expenses for the income generated from royalty under the Franchise
Contracts in accordance with the Revenue Code may not reflect the actual cost or actual expense in
establishing franchise business. This is because in order to gain the experience or create the successful
franchise business, it may require large amount of sum or expenses. This problem can be solved by allowing

a deduction of expenses or cost for royalty gained under the Franchise Contracts as necessary and

appropriate.
Field of Study: Finance and Tax Laws Student's Signature ________ .
Academic Year: 2013 ~Advisor's Signature .

Co-Advisor's Signature
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" 436.1 (h) Franchise Means Any Continuing Commercial Relationship Or Arrangement,
Whatever It May Be Called, In Which The Terms Of The Offer Or Contract Specify, Or The
Franchise Seller Promises Or Represents, Orally Or In Writing, That:

(1) The Franchisee Will Obtain The Right To Operate A Business That Is Identified Or
Associated With The Franchisor's Trademark, Or To Offer, Sell, Or Distribute Goods, Services, Or
Commodities That Are Identified Or Associated With The Franchisor's Trademark;

(2) The Franchisor Will Exert Or Has Authority To Exert A Significant Degree Of Control
Over The Franchisee's Method Of Operation, Or Provide Significant Assistance In The Franchisee's
Method Of Operation; And

(3) As A Condition Of Obtaining Or Commencing Operation Of The Franchise, The
Franchisee Makes A Required Payment Or Commits To Make A Required Payment To The
Franchisor Or Its Affiliate.

" Article 4 Meaning Of franchise Agreement
(1) A Franchise Agreement Is An Agreement:
(a) That Takes The Form, In Whole Or Part, Of Any Of The Following:
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(i) A Written Agreement;
(i) An Oral Agreement;
(i) An Implied Agreement; And
(b) In Which A Person (The Franchisor) Grants To Another Person (The
Franchisee) The Right To Carry On The Business Of Offering, Supplying Or Distributing Goods Or
Services In Australia Under A System Or Marketing Plan Substantially Determined, Controlled Or
Suggested By The Franchisor Or An Associate Of The Franchisor; And
(c) Under Which The Operation Of The Business Will Be Substantially Or
Materially Associated With A Trade Mark, Advertising Or A Commercial Symbol:
(i) Owned, Used Or Licensed By The Franchisor Or An Associate Of The
Franchisor; Or
(i) Specified By The Franchisor Or An Associate Or The Franchisor; And
(d) Under Which, Before Starting Business Or Continuing The Business, The
Franchisee Must Pay Or Agree To Pay To The Franchisor Or An Associate Of The Franchisor An
Amount Including, For Example:
() An Initial Capital Investment fee; Or
(ii) A Payment For Goods Or Services; Or
(i) A Fee Based On A Percentage Of Gross Or Net Income Whether Or
Not Called A Royalty Or Franchise Service Fee; Or
(iv) A Training Fee Or Training School Fee;
But Excluding:
(v) Payment For Goods And Services At Or Below Their Usual Wholesale
Price; Or
(Vi) Repayment By The Franchisee Of A Loan From The Franchisor; Or
(vii) Payment Of The Usual Wholesale Price For Goods Taken On
Consignment; Or
(viii) Payment Of Market Value For Purchase Or Lease Of Real Property,
Fixtures, Equipment Or Supplies Needed To Start Business Or To Continue Business Under The
Franchise Agreement.
(2) For subclause (1), each of the following is taken to be a franchise agreement:
(a) transfer, renewal, extension, or extension of the scope of a franchise
agreement;
(b) a motor vehicle dealership agreement.
(3) However, any of the following does not in itself constitute a franchise agreement:
(a) an employer and employee relationship;
b) a partnership relationship;

(

(c) a landlord and tenant relationship;

(d) a mortgagor and mortgagee relationship;
(

e) a lender and borrower relationship;
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(f) the relationship between the members of a cooperative that is registered,
incorporated or formed under any of the following laws



2. dggnsulvdlvsants nislou nsdedyg w30 N15TE81AT LA
LAY UAIUNUTINUNBEUEUA

ee
e

e

2
-

3, nsdisestoluilddeindudmaunsuled
n. A1 NUTIU

. udu

A. N1TL

. NS9IUDIDIUN

Lo

3. NSNE

2. M3z ey N33R Usen1snefin1eldnguunednfruauiny w3omng
MudILUITEN”

Ussineruiaides nelanguunsunsuludnisend Franchise Act 1998 11931 4 o
TiAdouvaaunsulodlidn wisuled vunsfis dygrvsetennas liinvsuandlaednuds

A

wsalaetly lidnnznsphlagnaviieatsdnualdnes sevinuanaaeInunseNINnintu &

‘Article 4

“Franchise” means a contract or an agreement, either expressed or implied, whether
oral or written, between two or more persons by which—

(a) the franchisor grants to the franchisee the right to operate a business according to the
franchise system as determined by the franchisor during a term to be determined by the
franchisor,;

(b) the franchisor grants to the franchisee the right to use a mark, or a trade secret, or
any confidential
information or intellectual property, owned by the franchisor or relating to the franchisor, and
includes a situation where the franchisor, who is the registered user of, or is licensed by another
person to use, any intellectual property, grants such right that he possesses to permit the
franchisee to use the intellectual property;

(c) the franchisor possesses the right to administer continuous control during the
franchise term over the franchisee’s business operations in accordance with the franchise system;

(d) the franchisor has the responsibility to provide assistance to the franchisee to operate
his business including such assistance as the provision or supply of materials and services,
training, marketing, and business or technical assistance;

(e) in return for the grant of rights, the franchisee may be required to pay a fee or other

form of consideration;
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and

(f) the franchisee operates the business separately from the franchisor, and the
relationship of the franchisee with the franchisor shall not at anytime be regarded as a
partnership, service contract or agency;

" “franchise” means a right to engage in a business where the franchisee is required by
contract or otherwise to make a payment or continuing payments, whether direct or indirect, or a
commitment to make such payment or payments, to the franchisor, or the franchisor’s associate,
in the course of operating the business or as a condition of acquiring the franchise or
commencing operations and,

(@) in which,

(i) the franchisor grants the franchisee the right to sell, offer for sale or distribute
goods or services that are substantially associated with the franchisor’s, or the franchisor’s
associate’s, trade-mark, service mark, trade name, logo or advertising or other commercial
symbol, and
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(i) the franchisor or the franchisor’s associate exercises significant control over,
or offers significant assistance in, the franchisee’s method of operation, including building design
and furnishings, locations, business organization, marketing techniques or training, or

(b) in which,

(i) the franchisor, or the franchisor’s associate, grants the franchisee the
representational or distribution rights, whether or not a trade-mark, service mark, trade name,
logo or advertising or other commercial symbol is involved, to sell, offer for sale or distribute
goods or services supplied by the franchisor or a supplier designated by the franchisor, and

(i) the franchisor, or the franchisor’s associate, or a third person designated by
the franchisor, provides location assistance, including securing retail outlets or accounts for the
goods or services to be sold, offered for sale or distributed or securing locations or sites for
vending machines, display racks or other product sales displays used by the franchisee;
(“franchise”)
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" Afranchise is the agreement or license between two legally independent parties which
gives:

« a person or group of people (franchisee) the right to market a product or service using
the trademark or trade name of another business (franchisor)

« the franchisee the right to market a product or service using the operating methods of
the franchisor

« the franchisee the obligation to pay the franchisor fees for these rights

- the franchisor the obligation to provide rights and support to franchisees

" fey @ates, “@uunulenyu (Private Franchise),” AIANINN UL 7,@ﬁ’u17i 1

(Egungu 2525): v11n.120.
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3.2.8 WUWNUANBUZN15YINGSAT
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3.2.6 LL‘U\WH&IE‘U BUUNTIIANUUTIND

3.2.6.1 N15n52188UAT (Product Distribution)
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3.2.6.2 5UWUUN9§3NA (Business Format)
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3.3.1 unsulyduvuniqei@en (Individual Franchise Or Single Unit Franchise)
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3.3.3 wsulvduuugae (Sub Franchise)
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M1 United States Code Title 26 (Internal Revenue Code) Subtitle A (Income
Taxes) Chapter 1 (Normal Taxes and Surtaxes) Subchapter P (Capital Gains and

Losses) Part IV (Special Rules For Determining Capital Gains And Losses)

Section 1253 (Transfers of franchises, trademarks, and trade names) (b) I

“(b) Definitions For purposes of this section --(1) Franchise The term
“franchise” includes an agreement which gives one of the parties to the agreement
the right to distribute, sell, or provide goods, services, or facilities, within a specified

area.”
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Nunsulyddugenlifidanuaiu Section 197 (a) way (d) (1) (F) MlavayealAan

“Sec. 197. Amortization of goodwill and certain other intangibles (a) General
rule A taxpayer shall be entitled to an amortization deduction with respect to any
amortizable section 197 intangible. The amount of such deduction shall be

determined by amortizing the adjusted basis (for purposes of determining gain) of
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such intangible ratably over the 15-year period beginning with the month in which
such intangible was acquired.” Wag “(d) Section 197 intangible For purposes of this
section --(1) In general Except as otherwise provided in this section, the term
“section 197 intangible” means--(A) (B) (C) (D) (E) (F) any franchise, trademark, or

trade name.”
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auidmianBuazyusenitsanigausnifuyseimawauin (Convention
Between Canada And The United States Of America With Respect To Taxes On
Income And On Capital)lu 116151 7 255A 4 UgyaJ@an

“Article Xll The term 'royalties" as used in this Article means payments of
any kind received as a consideration for the use of, or the right to use, any copyright
of literary, artistic or scientific work(including motion pictures and works on film,
videotape or other means of reproduction for use in connection with television), any
patent, trade mark, design or model, plan, secret formula or process, or for the use
of, or the right to use, tangible personal property or for information concerning
industrial, commercial or scientific experience, and, notwithstanding the provisions
of Article Xl (Gains), includes gains from the alienation of any intangible property or
rights described in this paragraph to the extent that such gains are contingent on

the productivity, use or subsequent disposition of such property or rights.”
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“Article 12: Royalties 3. The term ‘'royalties" as used in this Convention
means payments of any kind received as a consideration for the use of, or the right
to use, any copyright of literary, artistic or scientific work, including computer
software, cinematographic films and films or tapes and other means of image or
sound reproduction for radio or television broadcasting, any patent, trademark,
design or model, plan, secret formula or process, or other like right or property, or
for the use of, or the right to use, industrial, commercial or scientific equipment, or
for information concerning industrial, commercial or scientific experience. The term
“royalties”also includes payments derived from the disposition of any such right or
property which are contingent on the productivity, use or further disposition
thereof.”
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fin “Andns” Aldlusudynni mneie  msdisgAmeuununnuiaildsuidu
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auSdyy M1 Bsenineansgewsnnuans1veIandng (United States - United
Kingdom Income Tax Convention) 118131 12 (3) Ugyg)fian

“Article 12: Royalties (3) The term “royalties” as used in this Article

(a) means payments of any kind received as a consideration for the use of,
or the right to use, any copyright of literary, artistic or scientific work (but not
including cinematographic films or films or tapes used for radio or television
broadcasting); any patent, trade mark, design or model, plan, secret formula or
process, or other like right or property, or for information concerning industrial,

commercial or scientific experience, and

(b) shall include ¢ains derived from the alienation of any such right or

property which are contingent on the productivity, use, or disposition thereof,
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including the supply of assistance of an ancillary and subsidiary nature furnished as

a means of enabling the application or enjoyment of any such right or property.”
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AstafiunSdulaiiinandansludyaiuisuledvesansvorandnsiuladl
wnlgdRmnzreinisdafundlutuldfingnetld wideldinsuldiiaanaians
(Royalties) Wuiduldidnmdauanduiuldiinanminddumelygregrmils vl
Income Tax (Trading and Other Income) Act 2005 Part 5 (Miscellaneous income )
Chapter 2 (Receipts from intellectual property) Section 578 (1) (a)UgyeJ#a1 “Section
578 Contents of Chapter (1)This Chapter imposes charges to income tax under —

(a)section 579 (royalties and other income from intellectual property),”

Tneduldfiinainaans deaduiuldiiinainninddumayaiussinnene I
nineduneleye1nnu Section 579 lalvminumunedmuneda anstnsla q indeaning
1561 nseenuuUTaangLdeu dvans avslunisesnuuy Ansvesinuans vdedvslusiug
iy videansla q mudniladrunilesngunevesavswernninstedidnuusindefuans
fanan wenninsndaunsdyg Somneds dnsla 9 meldngmnevesiuuaule fiog
usnavswenaninsdsaenndeiefidnuasiindreiuansfinann wagsamiennuda doya
vidomadale 9 AllldFunmsduasestesiulnedniniethasiu eilmudl Section 579 SR
137

“Section 579 Charge to tax on royalties and other income from intellectual
property.(1)income tax is charged on royalties and other income from intellectual

property.(2)in this section “intellectual property” means—

(aJany patent, trade mark, registered desien, copyricht, design  right,

performer's right or plant breeder's right,

(b)any rights under the law of any part of the United Kingdom which are

similar to rights within paragraph (a),

(clany rights under the law of any territory outside the United Kingdom which

correspond or are similar to rights within paragraph (a), and

(d)any idea, information or technique not protected by a right within

paragraph (a), (b) or (c).”
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“Section 581 Person liable for tax under section 579 The person liable for
any tax charged under section 579 is the person receiving or entitled to the

income.”

UONINUNURYQRLU Section 579 L&A1 AIENS (Royalties) Tuansvenandnsty
Fomneausinds msldsudisziuduameuunudmiunisld wie anslunisld dvans
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TV uAUEuTeENE RS Tt ud Income Tax Act 2007 Part 15 Deduction of
income tax at source Chapter 8 Chapters 6 and 7: special provision in relation to
royalties Section 913 UeyalAlian

“Section 913Interpretation of sections 911 and 912 (1)in sections 911 and
912 “royalty” includes—

(a)a payment received as consideration for the use of, or the right to use,

a copyright, patent, trade mark, design, process or information, and
(b)the proceeds of the sale of the whole or part of any patent rights.

(2)in sections 911 and 912 “payee” means the person beneficially entitled to

the income in respect of which the payment is made.”
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* Commentary On Article 12 Concerning The Taxation Of Royalties paragraph 1 no. 11.3
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