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NAPITSIKARN  SRICHAROENPHONG: = MANDATORY  STANDARD  AND
MANUFACTURER’S LIABILITY UNDER PRODUCT LIABILITY LAWS. ADVISOR:
PROF. SAKDA TANITKUL, Ph.D., 156 pp.

The Product Liability Act B.E. 2551, Section 7, do not enact the
compliance of Mandatory Standard as an exemption for the manufacturer. Since
the Thai Industrial Standard is a minimum standard and the Quality Control

method is a random checking.

This issue has an impact on most manufacturers in Thailand which
are Small and Medium Enterprises to take on over more liabilities. After
considering about the ability of manufacturers, they cannot absorb all of liabilities
due to their fund has limitation. Although manufacturers can comply with
Mandatory Standard strictly, it leads to high costs, they cannot avoid the risk of
compensation damage. That would be affecting to the existed manufacturers,

industrial and Thai economic development.

Therefore, the author would like to study the Mandatory Standard
and Quality Control in order to conclude whether there are enough to exclude
manufacturers from liability under product liability case or not. Along with
studying and comparing the Product Liability Law of other countries, e.g. the
United States of America, Germany, England, Canada, Japan and Singapore. Hence,
the author could find a proper method for prescribing the compliance of
Mandatory Standard as a manufacturer’s defence in The Product Liability Act B.E.
2551.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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Restatement (Second) of Torts (1965) patl’

¢ (1) One who sells any product in a defective condition unreasonably dangerous to the user or

consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or
to his property, if

(a) the seller is engaged in the business of selling such a product, and
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(b) it is expected to and does reach the user or consumer without substantial change in
the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale of his product,
and
(b) the user or consumer has not bought the product from or entered into any

contractual relation with the seller.
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3. A lditaandeiiesarnnisieuildluiinesne (Warning Defect)

* Section 2 Categories of Product Defect

A product is defective when, at the time of sale or distribution, it contains a manufacturing defect,
is defective in design, or is defective because of inadequate instructions or warnings. A product:

(a) contain a manufacturing defect when the product departs from its intended design even
though all possible care was exercised in the preparation and marketing of the product;

(b) is defective in design when the foreseeable risks of harm posed by the product could have
been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a
predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product
not reasonably safe;

(c) is defective because of inadequate instructions or warnings when the foreseeable risks of
harm posed by the product could have been reduced or avoided by the provision of a reasonable instructions or
warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission
of the instructions or warnings renders the product not reasonably safe.

° David G. Owen, John E. Montgomery and Mary J. Davis, Products Liability and Safety Cases

and Materials,Sth ed.(New York: Foundation Press, 2007), p.189.
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' Section 4 Noncompliance and Compliance with Product Safety Statutes or Regulations
In connection with liability for defective design or inadequate instructions or warnings:

(@) product ‘s noncompliance with an applicable product safety statute or
administrative regulation renders the product defective with respect to the risks sought to be reduced by the statute or
regulation; and

(b) a product’'s compliance with an applicable product safety statute or administrative
regulation is properly considered in determining whether the product is defective with respect to the risks sought to
be reduced by the statute or regulation, but such compliance does not preclude as a matter of law a finding of

product defect.
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'® Section 82.008 COMPLIANCE WITH GOVERNMENT STANDARDS

(a) In a products liability action brought against a product manufacturer or seller, there is a
rebuttable presumption that the product manufacturer or seller is not liable for any injury to a claimant caused by
some aspect of the formulation, labeling, or design of a product if the product manufacturer or seller establishes that
the product's formula, labeling, or design complied with mandatory safety standards or regulations adopted and
promulgated by the federal government, or an agency of the federal government, that were applicable to the product
at the time of manufacture and that governed the product risk that allegedly caused harm.

(b) The claimant may rebut the presumption in Subsection (a) by establishing that:

(1) the mandatory federal safety standards or regulations applicable to the product

were inadequate to protect the public from unreasonable risks of injury or damage; or
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(2) the manufacturer, before or after marketing the product, withheld or misrepresented
information or material relevant to the federal government's or agency's determination of adequacy of the safety
standards or regulations at issue in the action.

(c) In a products liability action brought against a product manufacturer or seller, there is a
rebuttable presumption that the product manufacturer or seller is not liable for any injury to a claimant allegedly
caused by some aspect of the formulation, labeling, or design of a product if the product manufacturer or seller
establishes that the product was subject to pre-market licensing or approval by the federal government, or an agency
of the federal government, that the manufacturer complied with all of the government's or agency's procedures and
requirements with respect to pre-market licensing or approval, and that after full consideration of the product's risks
and benefits the product was approved or licensed for sale by the government or agency. The claimant may rebut
this presumption by establishing that:

(1) the standards or procedures used in the particular pre-market approval or licensing
process were inadequate to protect the public from unreasonable risks of injury or damage; or

(2) the manufacturer, before or after pre-market approval or licensing of the product,
withheld from or misrepresented to the government or agency information that was material and relevant to the
performance of the product and was causally related to the claimant's injury.

(d) This section does not extend to manufacturing flaws or defects even though the product
manufacturer has complied with all quality control and manufacturing practices mandated by the federal government
or an agency of the federal government.

(e) This section does not extend to products covered by Section 82.007.
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" 12-689. Exemption from punitive or exemplary damages; applicability; definitions
A. A manufacturer, service provider or seller is not liable for exemplary or punitive damages if any

of the following applies:
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1. The product alleged to have caused the harm was designed, manufactured,
packaged, labeled, sold or represented in relevant and material respects according to the terms of an approval,
conditional approval, clearance, license or similar determination of a government agency.

2. The product, activity or service complied with all statutes of this state or the United
States or standards, rules, regulations, orders or other actions of a government agency pursuant to statutory authority
that are relevant and material to the event or risk allegedly causing the harm and the product, activity or service
complied at the time the product left the control of the manufacturer or seller.

3. The act or transaction forming the basis of the claim involves terms of service,
contract provisions, representations or other practices authorized by, or in compliance with, the rules, regulations,

standards or orders of, or a statute administered by, a government agency.
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" Scott Dayton, Under New Arizona Law, Manufacturers and Sellers Not Liable For Punitive
Damages If Product Complied With Government Regulations.[@@ui@ﬂ], 28 ﬁqmﬁlu 2555. me‘ﬁlm http://product-
liability.weil.com/legislation/under-new-arizona-law-manufacturer-and-sellers-not-liable-for-punitive-damages-if-
product-complied-with-government-regulations/#ixzz25c5irXzd

* 60-3304: Legislative regulatory standards or administrative regulatory safety standards or
mandatory government contract specifications; defenses.

(a) When the injury-causing aspect of the product was, at the time of manufacture, in compliance
with legislative regulatory standards or administrative regulatory safety standards relating to design or performance,
the product shall be deemed not defective by reason of design or performance, or, if the standard addressed
warnings or instructions, the product shall be deemed not defective by reason of warnings or instructions, unless the
claimant proves by a preponderance of the evidence that a reasonably prudent product seller could and would have

taken additional precautions.


http://kansasstatutes.lesterama.org/Chapter_60/Article_33/60-3304.html
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(b) When the injury-causing aspect of the product was not, at the time of manufacture, in
compliance with legislative regulatory standards or administrative regulatory safety standards relating to design,
performance, warnings or instructions, the product shall be deemed defective unless the product seller proves by a
preponderance of the evidence that its failure to comply was a reasonably prudent course of conduct under the
circumstances.

(c) When the injury-causing aspect of the product was, at the time of manufacture, in compliance
with a mandatory government contract specification relating to design, this shall be an absolute defense and the
product shall be deemed not defective for that reason, or, if the specification related to warnings or instructions, then
the product shall be deemed not defective for that reason.

(d) When the injury-causing aspect of the product was not, at the time of manufacture, in
compliance with a mandatory government contract specification relating to design, the product shall be deemed
defective for that reason, or if the specification related to warnings or instructions, the product shall be deemed

defective for that reason.
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° Tennessee Code § 29-28-104 Compliance with government standards Rebuttable
presumption.
(a) Compliance by a manufacturer or seller with any federal or state statute or administrative

regulation existing at the time a product was manufactured and prescribing standards for design, inspection, testing,
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manufacture, labeling, warning or instructions for use of a product, shall raise a rebuttable presumption that the
product is not in an unreasonably dangerous condition in regard to matters covered by these standards.

(b) A manufacturer or seller, other than a manufacturer of a drug or device, shall not be liable for
exemplary or punitive damages if:

(1) The product alleged to have caused the harm was designed, manufactured,
packaged, labeled, sold, or represented in relevant and material respects in accordance with the terms of approval,
license or similar determination of a government agency; or

(2) The product was in compliance with a statute of the state or the United States, or a
standard, rule, regulation, order, or other action of a government agency pursuant to statutory authority, when such
statute or agency action is relevant to the event or risk allegedly causing the harm and the product was in compliance
at the time the product left the control of the manufacturer or seller.

(c) Subsection (b) shall not apply if the claimant establishes that the manufacturer or seller:

(1) At any time before the event that allegedly caused the harm, sold the product after
the effective date of an order of a government agency that ordered the removal of the product from the market or
withdrew the
agency's approval of the product; or

(2) In violation of applicable regulations, withheld or misrepresented to the government
agency information material to the approval and such information is relevant to the harm which the claimant allegedly
suffered.

(d) The award of punitive or exemplary damages against a manufacturer of a drug or device shall

be governed by § 29-39-104.
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! Christopher Scott D'Angelo, “Effect of Compliance or Noncompliance with Applicable
Governmental Product Safety Regulations on a Determination of Product Defect,” South Texas Law Review 36 (1995):

453.
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2 William E. Westerbeke, “Survey of Kansas Tort Law,” University of Kansas Law Review 50
(2002): 225.
Z Flax v. DaimlerChrysler Corp., 272 S.W.3d 521, 536 (Tenn. 2008)
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(b) that, having regard to the circumstances, it is probable that the defect which caused the
damage did not exist at the time when the product was put into circulation by him or that this defect came into being
afterwards; or

(c) that the product was neither manufactured by him for sale or any form of distribution for
economic purpose nor manufactured or distributed by him in the course of his business; or

(d that the defect is due to compliance of the product with mandatory regulations issued by the
public authorities; or

(e) that the state of scientific and technical knowledge at the time when he put the product into
circulation was not such as to enable the existence of the defect to be discovered; or

(f) in the case of a manufacturer of a component, that the defect is attributable to the design of

the product in which the component has been fitted or to the instructions given by the manufacturer of the product.
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" Section 1 Liability

(1) If, as a result of a defect of a product, a human being is killed, is injured or affected in his
health, or a thing is damaged, the producert is obliged to compensate the person who suffered the damage for the
ensuing harm. In the case of damage to property this rule applies only if an object other than the defective product is
damaged and if this object is normally intended for private use or consumption and has been used by the injured
party primarily for this purpose.

(2) The obligation to pay damages is excluded if:

1. the producer has not put the product into circulation;

2. itis to be assumed, having regard to the circumstances, that the product was not yet
defective when it was put into circulation;

3. the producer has neither manufactured the product for sale or for any other form of
distribution for a consideration nor has manufactured or distributed it in the course of his occupational activities;

4. the defect is due to the fact that at the time when the producer put the product into
circulation it complied with mandatory legal provisions;

5. the defect could not yet be discerned, having regard to the state of art [literally:
science and technique] at the time when the producer put the product concerned into circulation.

(3) In addition, the maker of the part of the product is exempt from the obligation to pay
compensation if the defect was caused by the construction of the product into which the part was inserted or by the
instructions of the maker of the product. Sentence 1 applies mutatis mutandis to a producer of a basic substance.

(4) The person who has suffered the harm has the burden of proving the defect and its causal
connection with the harm. In a dispute as to whether the obligation to pay compensation is excluded according to
sub-paragraphs (2) or (3), the producer bears the burden of proof.

wdaannaneieesiulng http://www.utexas.edu/law/academics/centers/transnational/work_new/

german/case.php?id=1397
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% Consumer Protection Act 1987 Chapter 43 Part 1 Section 4 Defences
(1) In any civil proceedings by virtue of this Part against any person in respect of a defect in a
product it shall be a defence for him to show-
(a) that the defect is attributable to compliance with any requirement imposed by or
under any enactment or with any Community obligation; or
(b) that the person proceeded against did not at any time supply the product to
another; or
(c) that the following conditions are satisfied, that is to say-
(i) that the only supply of the product to another by the person proceeded
against was otherwise than in the course of a business of that person's; and
(ii) that section 2(2) above does not apply to that person or applies to him by
virtue only of things done otherwise than with a view to profit; or
(d) that the defect did not exist in the product at the relevant time; or
(e) that the state of scientific and technical knowledge at the relevant time was not such
that a producer of products of the same description as the product in question might be expected to have discovered
the defect if it had existed in his products while they were under his control; or
(f) that the defect-
(i) constituted a defect in a product ("the subsequent product") in which the

product in question had been comprised; and
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(i) was wholly attributable to the design of the subsequent product or to
compliance by the producer of the product in question with instructions given by the producer of the subsequent

product.
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405.

**“It should be stressed that mere compliance with a regulation will not necessarily discharge a
producer from liability; he would have to show that the defect was the inevitable result of compliance, ie that it was
impossible for the product to have been produced in accordance with the regulations without causing the product to
be defective.”

4

' Andrew Grubb, Geraint Howells, John Bird [et al.], The Law of Product Liability, 2"

ed.(London: LexisNexis Butterworths, 2007), p.405.
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* Commission of the European Communities, “Report from the Commission to the Council, the
European Parliament and the European Economic and Social Committee: Third report on the application of Council
Directive on the approximation of laws, regulations and administrative provisions of the Member States concerning
liability for defective products,” COM 496 final (2006): 11.

© Competition and consumer law: an overview for small business[’aﬂﬂ@ﬁ], 15 Wqﬂamﬂu 2556.
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* Subsection 75AC(1) provides that goods are defective if they do not provide the level of safety
which persons generally are entitled to expect. This is an objective standard based upon what the public at large,

rather than any particular individual, is entitled to expect.

“ Section 142 Defences to defective goods actions
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107

vy

dd‘& 1 v 1 9/49/ v Yo dl
nsfliAuAdanLNndas azeaniesagiusngliseiie
(a) AuuNndaslu@uAngnnatadarinlifianendemelllsidesng

() Tunsiaeanszualuin — TunainszualWignudsau ey

wannaunlWiazgnasizauananaasnlyl

(ii) Tunslau - Twnanaudi ldgnananmiratnainannuiase

(b) AuAnANLNNRuNI I FU TR NRI g U ALAWMTLRWANT

In a defective goods action, it is a defence if it is established that:

(a) the safety defect in the goods that is alleged to have caused the loss or damage did not

exist:

(i) in the case of electricity--at the time at which the electricity was generated, being a

time before it was transmitted or distributed; or

(i) in any other case--at the time when the goods were supplied by their actual

manufacturer; or

(b) the goods had that safety defect only because there was compliance with a mandatory

standard for them; or

(c) the state of scientific or technical knowledge at the time when the goods were supplied by their

manufacturer was not such as to enable that safety defect to be discovered; or

(d) if the goods that had that safety defect were comprised in other goods--that safety defect is

attributable only to:

(i) the design of the other goods; or

(i) the markings on or accompanying the other goods; or

(iii) the instructions or warnings given by the manufacturer of the other goods.
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148 U84 Australian Consumer Law™®

*® Section 148 Commonwealth liability for goods that are defective only because of compliance

with Commonwealth mandatory standard

(1) If a person (however described) against whom a defective goods action is brought raises the
defence that the goods had the alleged safety defect only because there was compliance with a Commonwealth
mandatory standard for the goods, the person must, as soon as practicable after raising that defence, give the
Commonwealth:

(a) a prescribed notice of the action and of that defence; and

(b) a copy of the person's defence in the action.

(2) The giving of the notice and defence makes the Commonwealth a defendant in the action.
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(3) If, in the action, the court finds that the person (the plaintiff ) by whom the action is brought
would, but for the defence referred to in subsection (1), have succeeded against the person (other than the

Commonwealth) against which the action is brought, then:

(a) the Commonwealth, and not the person (other than the Commonwealth) against
which the action is brought, is liable to pay the plaintiff for the amount of the loss or damage caused by the safety

defect; and
(b) the court is to enter judgment against the Commonwealth for that amount; and
(c) the court may make such orders for costs as the court considers just.

" Borden Ladner Gervais, Canadian Product Liability Handbook 2013[@@‘&11@11], 15 Wqﬂamﬂu

2556. WHAITNN http://www.blg.com/en/NewsAndPublications/Documents/publication993_EN.pdf
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** Article 4 (Exemptions)

In cases where Article 3 applies, the manufacturer, etc. shall not be liable as a result of Article 3 if
he proves;

1. that the state of scientific or technical knowledge at the time when the manufacturer, etc.
delivered the product was not such as to enable the existence of the defect in the product to be discovered; or

2. in the case where the product is used as a component or raw material of another product, that
the defect is substantially attributable to compliance with the instruction concerning the specifications given by the

manufacturer of the said another product, and that the manufacturer, etc. is not negligent on occurrence of the defect.
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* Tetsuro Motoyoshi and Taisuke Yamamoto, The International Comparative Legal Guide to:
Product Liability 2012(London: Global Legal Group Ltd., 2012), p. 201

*" Civil Code Act No. 89 of 1896 Section 722 Method of Damages and Comparative Negligence

(1) The provisions of Article 417 shall apply mutatis mutandis to compensation for damages in
tort.

(2) If a victim is negligent, the court may determine the amount of compensation by taking that
factor into consideration.

% Motoyoshi and Yamamoto, The International Comparative Legal Guide to: Product Liability
2012, pp. 201-202.

* Ibid.
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