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This thesis aims to study the responsibility for acts of international
organizations in The United Nations (UN) Peace Support Operations in the case that has
caused loss to lives, bodies and property of others. In the formation of Peace Support
Operations, the UN has to rely on cooperation of state members to send their troops
join in the operations. Hence it is questionable so as to which entity shall take
responsibility for the wrongful acts. Through considerations of Draft articles on the
responsibility of international organizations that have set guidelines in diagnosis, by
examples of case studies on the 'Behrami case' and the 'Saramati case' which were
adjudged by The European Court of Human Rights, the first case in history of a
prosecution regarding the offense of the UN peace operations in an international court.
In these cases, the Court did not use the provisions in the Draft articles on
responsibility of international organizations in any way. However, the Court have used
distinctive criteria for diagnosis, causing extensive criticism in the current political and
legal international regulations in seek of suitable criteria for diagnosing problems

recarding the aforementioned responsibility.

Based on the study, it has found that both the rules still do not reflect the
complexity in the chain of command of the UN Peace Support Operations. Therefore,
an alternative to this solution is that both the UN and the troop contributing countries
have to jointly take responsibility under the principles of multiple attributions in order
to reduce obstacles to cure for damages caused to the injured party and remain willing
to cooperate with troop contributing countries to participate in future peace support
operations. This led to achievements of the United Nation’s objectives to maintain

international peace and security for the benefit of the global community as a whole.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature



ARRNIINUIZNA

Inerfinusatudaninsogarnduegned mszauLaArIINYiLeaNsE Ba.as.
Asya duinay Fangauniuiduenasdivine uazngudeaaznaiduilalraug
AUz Yafnm1elunsdnrinine inusiiung ey glsuddnlunseanvesiiukasve
NITUYDUNTEAUYINUBITMNBAIIANTHES

YOVBUNTEAUMILBT115E A3 sTuninsal Angaunfuiluusesunssunis uay
YpUNTEAMINUNAAT Nway UIsTauning Angaunfulunssunisuazaazinanlunisle
Fuuzi ernduiifuusslenfliungideudiorliivednusaduifinruanysaiunn
B9ty Taufewounszanie1138 Aasguns Jagauusl uazviue19138 wagudn e
GRIOEN ﬁﬂqm%’uﬁumimmﬂu‘immﬁwuéaﬁuﬁé’w

YovouARIImINAndngnslfeansum Ui
iilougaNvINg vINBTENIaUSEIMAYNALLaE I A ey
FGHY

AFIMTUANLALAINGTIC) LATYDUAN
& o v a A Yo o
gareasounTIvas e unliiasla

mnneinusatuiliidunegine fillsurenuunuvnues Uy IRnueIdnIunsa
FINIY TN TENNMIUNYTEANSUSTaMIT AU LA AT TTULNLTBUAR DALY 111N
entinusatuiliivenanainUsenisle dideuveteuanusulinliusiie e

955m1 89ALONYS



UNAREDONYI NG e N
UNARTDATVE VDN oo 9
MIANTTUUTEN It 2
BIVTURY v %
UMT L UNUY ettt 1
1.1 AT ULNUAEAUENAQTOITEUM e 1
1.2 FQUIEAIAUDINITITY 1o 7
1.3 YDULURUBANTTITE wovvvrvvemmmemmmsemsessssssssssssssssssssssssss s sssssss s 8
14 ARG IUUBINITIVY vttt 8
1.5 FBOITUNTTITY oo 9
1.6 UszleriNenainagliUnnnTIF0 oo 9
unil 2 vdnngraneiiesnnufuiinvesesdnmsseninUssmaiiiendestunsiteds e
SuialunmIanseiveanasideanUse AU TRNSROFURNTN oo 11
2.1 enuithanuasdnvagillvemdnngmneEesnusuialungmnesewineUsuna ... 11

2.2.1 23AUsNaU U 09N NS LR ATEMI WU ENAYDIDIANSSEIUseme . 17

2.2.1.1 NM3n7eYAMURATENINUTZIA (ntemationally Wrongful Act). 18

2.2.1.2 YANLNAINNITINANEINNITNTLINTUDD WS na1eslain 1u

VY9993ANTIZIINNUTENA (Attribution of Conduct) .......... 19

2.2.2 99AU52NUIIZ 0IAIEENG (DAMNAGE) oo 23

2.2.3 aadUsynauludainsiBenenmudeg (Remedy) ... 24

2.3 AUAUNUSIENINANUTURATD98ANTTTENINUTHNATUAIUSURATVDITT oo 26

2.4 msfasandynanusuiialunisnsgyivesnasiasanussneatuuguRnig we
BUBNII e seess s 28

2.4.1 grumenguang ITauiniswazanvagmiluvenasiasanlssyviaiu
URURANITIFURDIN s 28

2.4.1.1 grumenguanglunsdnfnesmasanyssusalul uiinisiive



ive
2.4.1.2 33un13n15306 wasdnwysnasmasandsyruatudjianisie
FURD I e 31
2.4.1.3 sensUsdulyuenasiasanlsssfludguansivedufinm..... 42

2.4.1.3.1 aensIAUTYTIUDI0IANTaRUsErAtenanida .. 43

2.4.1.3.2 §unvessgmitianasinasanyssvinnflulfufnisiie
FURD I coerrrrrvreeveeeeessssss e sssssssssssss s a7

2.4.2 AANNAILUNITINIRYANUSURALUNITNTLIINVDINDINAIANU LU F LU
URURNITINOFURNIN s 49

2.4.2.1 vénngrnedesmaidadeinnminseivesesdnsvesiguionsin/
Wnthfivesesrnsseninsssmedu Weldnsyiluunuvesdn
29AN3IENINIUsEmAnilenda (Placed at Disposalagidunisnseii
YDIDIANILLARIUTVDUNINAILANUSURAVDIDIANTITTENIN

2.4.2.2 myvsulindnngruneuniiadeanusuiialunisnseyinveinaings
anUaE IR LUUGURNITNOFURNIN oo 52

2.4.2.2.1 INIINANUTBULEITENINANTUEN N VLN VBINDS
MasavdsyrdluliRnisieduinmiunisnseih

2.4.2.2.2 N15419INANULT U TEIT LRI IUIANUNARI LD IRV
ANUTEBBIANUNITATEVINAIVLR oo, 54

2.4.2.2.3 WA13019NANUTBULEITENINDIUNTTIRUTYBIV0IND
Masanlszamalulfianisiveduininiunisnseyin
AT i 56

uni 3 Mytladeanusuralunisnsgyivesnasmasandsevualud JuRnisineduinn
N o o a a a a . a .
nstiAAnduvemadnsuyveyuglsy Tuad Behrami WazAR Saramati......ccvrrrrrreerees 61

3.1 spUunsiansanaRvesmadnSuyweyuelsy (The European Court of Human

RIGIIES) e 61
3.1.1 NFEUIUNTAITUIARVBIANDENTUUYEVUELITU oo 62
3.1.2 LUABIUNAVDIANAANTUYYIVUELTU oo 63

3.1.2.1 WABTNANLBAIYARR (RAIONE PErSONQE)...ccoovsiiivvcccvverrrrrrrerereees 64

3.1.2.2 WASWANLBLIAYAARLARA (Ratione Temporis).........wwere: 64



3.1.2.3 WASIWNAVEIAUNLAATAR (RAtONE LOCH). .o 65
3.1.2.4 waswawmilailemvesed (Ratione Materiae) ... 65
3.1.3 MRNINWIVDIANAANTUUBEYULLTU oo 66
3.2 AL TULIUASAR BEhrami WAZAR SAramati..........ooeeeeeoveeeeeeeeeeeeeeseesesssseeeeeeseseeeeeeee 66
3.3 UixLﬁummgumaﬁﬂimgiuﬂa ..................................................................................... 73
3.3.1 UssifuSoaunsnunavesizinasnueydyaglsuindedvsuysesuuay
AR ANTUNUTIU ettt 73
3.3.1.1 ABIUOTLATIN oo 73
3.3.1.2 ATMANTTUBID MR oo eeeeseeseees e 73
3.3.1.3 ANRAGUVDIAND oo 74
3.3.2 Usziiiudaansidadeanusuialunisnseyanuiinvesnesidsindesndu
Ya383nN1IETIAEITasla (Attribution of CONAUCE) oo 75
3.3.2.1 ATEUAR BENIAMI .o eee e esese s eseeene 75
3.3.2.1.1 ANNOIUDIANIN oo 75
3.3.2.1.2 AVANITUDITIAY oo 78
3.3.2.1.3 AVAAAUVDIANR .o 79
3.3.2.2 NTAR SATAMALT c.....oooooeeeeeeeeeeee oo 81
3.3.2.2.1 AHBIUDIANIN e 81
3.3.2.2.2 AVANITUOIT WAL oo 81
3.3.2.2.3 ANAARUUDIAND covooveoeeeeeeeee e 81

3.3.3 Uszhusgiaedimusuiiawiiuujoamihaluuseesosimsandssenif ... 83

3.3 3. ANNDIUBILAIIN oo, 83
3.3.3.2 AV AN ITUBIIIA oo 83
3.3.3.3 AUOARUUBIPI VR coeeeeeeeeeeeeeeeeeeeee oo e e e s s e e s e 84

YN 4 YaNINTUIINASANYIARLALLLI LU IUNITIRIRYANUSURA I UNITNTEYIN VBINBY
MAEU VIR UUGURANITNOFURAIN oo 90

4.1 UNATIERUTZAUNN ARG MNANAARUYDIANG oo 90

e
2
(asd
—
ol
(il
-
S
Se
(asd
fa}})
=
and
s
=
@
(asd
2
P
)
ee

4.1.1 Usghiui3oaunsuavedsgdnasniuoudsy
a bk
VT IMTUINUTIU ceoovvrreerereeemssseecsssseeee e sssessssssseesssssssee e 90



&

P
4.1.2 Yseliuiseinsitadsanusuiinlun1snszyineanaafiidsndeindu e
VIETNGITDIIR oo, 94
4.1.2.1 NMINANTUINNANUTBULITENINEDIULNDINFINUBIANIT
BAUTEU VYR oo e 94
4.1.2.2 ANSRNTUINAMUL DU LIS ENINDIUNANLNNVDINDINIAINUANS
ATETIVA IV« 96

4.1.2.3 MINITUNINANY LTI RO MR UM IPIUANNBIN G WOIBIANS
AMUTENIRANUNINTEINILEIR. ..o 97

4.1.3 Uszihusganasiianusuliauduiimhaluuuvesesrnisandszeneid.... 104
4.2 AUNIBVBIAIA NS I ANNAUINNITIRINEANUSTURALUNITNTEYINUDINDINAT

anUss A bUUG URNIS o dURNIMNKANAIININTBUNNY NUNEI1FI8AIUSURRVDS
BIANTTTETIUTEINIF .o 107

4.3 nstaninssnineenuivseansanvesufuiinisieduininuasUseansainlu
NTAUATITRNTUUBEYU ..o 112

4.4 ANUWLEANYDINITINANNNN “N15TEUNIIRIVUANDEIUYIRSY” (Effective
Control) lun1s3fiademnusuinlunisnssinvesnesmaanyssssAuifnisiie
BURDII oo 113

4.5.1 AR Nuhanovic v. The Netherlands wag@f Mustafic v. The Netherlands . 122
4.5.2 Af Al-Jedda v. United KiNGAOM ..........oioivoeooeeeceoeeeeeeeeeeeeeeeeeeeeeee e 125

4.6 edululdesnisivziionnnisnszvivesnesidanyssmmAlulfiinisiie
duanmidunisnsgyimemaigesnnnzliieates (Multiple Attribution) ¥lvinesiiniu
FURATIUAY (Joint RESPONSIDIILIES)...........oovveeceeeeeeee e 131

4.7 guassalunisidersnmnudemeuntdaansugideneainnsnssinAnuRavenes
MAEnUsE YR IUUGURNITENOFURNIN oo 136

4.8 nalnlun1sszdutafinnluuSUNYRINISNTLYNAMURAVDINBIMAIENUTEV VIR LY
Ufuinisiveduinmuaziuinimsuiluguassalunsilietsanudemsuntaansy

BB TEITITE e 141
UNT 5 UNATULBZTOUIUBIUL oo 145
5.1 UMATU e 145

5.2 DRBUBUY oo, 148



AN TDNIID oo,

[

UTETADIUINETIIUT oo



uni 1
uni

1.1 anandunuazanudrAgyvasdymn

Tutligifussdnissenitssemaisruauaniuuagdunuinludesdisqesis
N9 iliesansseninsUsemananaidusmnsdrfglunisaniduanuduiussening
Uszina 9nlusAniingranesenintasemalianudifyfuszinduyaaalunmangmung
serinsUssna vaurifoensuinesdnisseninssmadianwyanalumang e sening
Uspinatuiy Seildansuagniing daiiludannuiuinldidufiontuiuly dadu
AMZNTTUITNIINMUIETENINUTENAVDIDIANITANYIEY191R  (International  Law
Commission:  ILC) 33lA8N31900UNINRNIEAIUTURAVDI8IANTITIENIUsZINA (Draft
Articles on the Responsibility of International Organizations: DARIO) sonuilosassuly
Soefanan %Qﬂzwﬂumwﬁﬁ’alﬁmﬁuL‘%'mmm%fuﬂmJaqaqﬁmiiwdwﬂizmﬁﬁaﬂumj
FudgmluFeseuiuialudnsurasia Tnslanzegndnsdinesiddulfofnisiie
duinmluwanyszralanaliiinaudemededin $1901 Lasnsndduveiynna
vi3ovesisou sullnansznuseliutigeisnamninvesesdnisaniszumadesoonaildane
yliessiidsnesdaduniujoinisuazesdnsseninsUsumadnsiesnisufiastsl
AOINT1ISURATUNTITATEVINAINGT ﬂiﬂjﬁﬂﬁ‘fjQJ,MTZ;WI’]Hﬂ@ﬂﬁﬂﬁﬁﬁ?ﬂlﬂﬂi%ﬁ?ﬂﬁmaﬂLLéj’J 5

<3

a & a v =~ o A ° A O &2 a ] & aa
$#3009AN15ANUTEVIVIRILADINAUSURATUNITATZYINAMURATY Fad ol duUselAuNil

]
=

mmﬁﬁtyuazLﬁ'mﬁuﬁ%ﬂmﬁaqLLasﬂgwmmdeUssLwﬂﬁ%’u%’auuazé’alajmwﬁaqa
Favauld meilfnay $5ldnanidreinesidwesaulinseimiiluuiuvesesdinis
andszud Tuvnigfiesdnmsanuszamafonifesin$sdinedidunausussnanionas
&1 19U Banundiunaneign Seansadinemaidy JJudu

ady

WenesAn1sandseyuflingussasananlunisshwduinimwazainudunas

v

senineUsEmanunEIni 7 wisngnsanuszyund delumeainaduaiadadiliens
Untlessgliandoasasusaglivinfians MeomeilssiegTmesundnfuiivsaueszuy
AssuAsTINAY (Collective  Security) tiiatfumaifinuszansanluiFosainusiunses
Uszina usiszuupusiuasiniuindudumanas Suflammduidosnnauiiaioanis
nadlossrninalsymedsdsalfesdnnsanussrmiliannsosinesdmesandszeni
mute 43 uwisngunsanusznrfldias Ky esdnsandssreddedaunetsuiios
Usudluluianiesiing 17{LLmﬂ@hﬂ’dmﬂﬁ;ﬁi’mgﬁmﬂé’ﬂ’@zﬁﬁmﬁ FanelAnwmuinig

o w

drlunslenaIveansnn1sanuszsnvnf Ao unsn1sueny (Enforcement Action) wag

o



a wva A o oa . . 1l o ad '
Unuanisiwedauanin (Peace Support Operations, Peace Operations) duiiteatrauy
Y1139 “nasmdsandsenvaluluanisiveduinin”

1m3N5Uady (Enforcement Action) (Hunsalinaizaunianusiuasliondonis
ounevisaidaldglissanndnlddmmmauny widldnsueumnesiunaliudssamdn
devinluuiuvesesdnisandsey1vif dauﬂﬁﬁ’amﬂﬁaé’uamw (Peace  Support
Operations, Peace Operations) Junsaifianlszvvldoandoufidinesidadluss
muu,mui%maﬂwmawmmﬂmu iomuaulailfaniunisalaudaudviauguus iy
1nB9Tu udannsfiesAnisantszrralifinesidanduvesnuies vilwlun1sujoa
9IANTANUIEYIVIRABIDIAEAINTINLBIINITFAUTN IUNITAINBIN AW FVRIRULIT I
UjtRnsiteduinmluuunesidavssnnd waglunginsandseaundfldiundoyds
Tafinandanisdadalilaenss UtRinisdindnsdeduiamnnmsvesnsdniiuang waia
viounsnsiiiensvauessonudndvlunsufsieu Tnsezdndalunestduameaa
(Ad Hoo) idadetulundinsadfiouslatiymdedinm shldendentsiiaglimieuun
dnwaizveaneaddlulfiinsidaauuiueu udezimuinsvosdnwarsunuuuFoRnig
Aasulunundiagdianan nane luteneusasuduasduujianisinmnduinm
(Peacekeeping Operation) LUURaRY (Traditional/Classical) Tngazintifisnwanunise]
T Gulunutonnamynds (Cease-fires Agreement) figfimmyintu videifunaafidauen
Uzwe (Buffer Zone) wsailunasidsainnsiiurisuay Border Patrol) lasBniionannis
flugiu 3 Usgnns e 1) msllldmgs endunsdifiedestunuies (Self-defense) 2) Syees
dhefdaudafuazdeddiinanudusen (Consent) lunisiinesideasidnnujianig 3) neq
fMdsazdesiinnuunans (Impartiality) Slefidmaneifieadnwieusuluislaigvils
uitnguszasdvinlinsldfdmammsgRadeaesatiuiaglrinisss fudofinmlnedudis
aly

wiloasasududugnas Jymdeiinmlugandsasnsuduiildudgnindaiy

=

andauazazidungaulUinisiieduinmidalaiuasunuasgiuuusanluainisy laedl

[

SnwagdsuudanfuufifinsdsiulmAnduinin (Peace Enforcement) nszagiiuan
Snwazautaudidsunlasinldsnvasvesnisialdouly dwaliveulvnaes
UUAn1sSnwdufnin (Peacekeeping Operations) wazUjUAnisdadulmandusinin
(Peace Enforcement) Tuszazuanglaifinudniautn lunademnnmsdnda fifinstes
THANGURN N 28819I1Ret um T auRvosAnzLUAT AN UAS U IEMUTE I A ANAINL

nIadl 7 wiangUnsandseyvifediadaiay vlraiuisawenadnuaz el juinissnu

1 o . I o a ' v o 1
A171 Peace Support Operations tufAmznssuN1sNTInsznIedsenald d1um1i1 Peace
Operations urfianigowsnily



Fufnm fuufiRmstesuliAnduinmlfesnandudaauinnistu’ Tasufoanisted
TiAnduRnmasiidnuazdfyfiianuitinssnuduinm fe lifesedeaubugen
nansalluautangs wagndnnisldldidseniunsnsdidesiudieinufinnssnw
FufnmAldgnimunlianansoldsddls venandufjiinisanandeldversveuielid
unumninfinseuagulunatedifiuind sy ielFarunsaudlatguldnarediuuay
Mesngruduinimesradifulasanunujoinisiieduinmdnuazdin “mult-

dimensional Peacekeeping”

wiuld veunsnamiivesujiRnisieudsundaddunuiiaunisves
sunuumudauds uazlsifiuumsidaaulunmsmevaussredamdnarn hinsgylsuls
W@ummwﬁmwmﬁmﬁmﬁu A1 “‘Uﬁﬂ’ﬁmnﬁaé’uﬁmw” (Peace Support Operation,
Peace Operation) %umi%’al,ﬁaiﬁu“ﬂuﬁwﬁmaummﬁﬁ’ﬁmﬂué’nwmwﬁa6] Fausnisudud
ﬁgﬂﬁmﬂﬁz’ﬂumiﬁmﬂﬁmauﬂqmﬁaﬂizﬁﬂﬁﬁ’ama%’ﬂmﬁuamw (Peacekeeping
Operation) kazUfuan1svsruliiindufinin (Peace Enforcement Operation) winths” u
Tudhagtudsgnlilvimnomnusuiinsuuinsisigaussasdiileduniwdueg se wiule
Innsesdnisausdyaitestunenwaufinmile (North Atlantic Treaty Organization:
NATO) Ideusunguiidanansausidounsngies T.m.2004 Fslimionuvesfifnisie
duinnlidn

“UUAmsiiteduinim wnedaguanisidmiinainnate lngujiingg
menautunale tleaiuayuesdnIsilasuniseeusy 19uesinIsanys 197
w3009ANI5IIIeAIINTUAAzA T ugTsUluS el A Une e 1A s
s unsyauazd Y esTsy UFURNTIReauAn ImgRaanuyLLile
samstiymmrmndemioluloulvduglusrezen Fe5audeUfuinissnw

* msdsduliiAnduinm (Peace Enforcement) Aoldiidumasmsiiudiuversvesy jiinis
nunduRnin (Peacekeeping Operation) Melddrunanunguuneiingtnsanyssavmdelondli wiosdnng
anUssrmddinaienifiRnisinuduinin fegrsuftRnisnieldnned 7 16un JfoRnmsvesaniszuud
lupedln ladise Wusdlou lalels Aussiaaw yiud laf lwuiueu wazgau @swaxLaamlﬁﬁwﬁﬂﬁsmmﬁwim
m8&mamsﬁmmsﬂﬁﬁ’ﬁmﬁLﬁaé’uﬁmwwﬁm (1-24) j3.rtarf.mi.th/poc/Document/data/doc2/doc2.1.pdf

’ Siobhan Wills, Protecting Civilians: The Obligations of Peacekeepers, (Oxford University

Press: 2009), p.72.
¢ Tom Woodhouse, Oliver Ramsbotham, Peacekeeping and conflict resolution, (Frank Cass:

2002), p.71.
° Alex J. Bellamy, Paul William S., Stuart Griffin, Understanding Peacekeeping, (Policy Press,
2004), p.165.
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Allied Joint Publication (AJP) 3.4.1 Peace Support Operations, July 2001.
<http://www.pronato.com/peacekeeping/AJP-3-4-1/index.htm>. L%’Wﬂ%’ﬁ&jﬂﬁ’]mﬁa 17 dqungu w.e. 2557

“PSO are multifunctional operations, conducted impartiality, normally in support of an
internationally recognized organization such as the UN or Organization for Security and Cooperation in
Europe (OSCE), involving military forces and diplomatic and humanitarian agencies. PSO are designed to
achieve a long-term political settlement or other specified conditions. They include peacekeeping and peace
enforcement as well as conflict prevention, peacemaking, peacebuilding and humanitarian relief.”


http://www.pronato.com/peacekeeping/AJP-3-4-1/index.htm
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" Draft Articles on the Responsibility of International Organizations (DARIO),

Articles 7 “The conduct of an organ or agent of an international organization that is
placed at the disposal of another international organization shall be considered under international law an
act of the latter organization if the organization exercises effective control over the conduct.”
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“the necessary corollary of rights. All international rights entail international
responsibility.”

’ Draft Articles on the Responsibility of International Organizations, with commentaries,
2011, p.2.

P, DUPUY, “The International Law of State Responsibility: Revolution or
Evolution?”,Michigan Journal of International Law (1990), p.11.

" H.Kelsen, The’orie du droit international public’ (1953-lll) 84 Recueil des cours 1, 87.

' G Arangio-Ruiz, Fifth Report on State Responsibility, ILC Yearbook 1993, Vol.ll (1), 56

(para. 256)

? The ‘Rainbow Warrior’ (France/New Zealand), 30 April 1990, para. 75.

“the general principles of International Law concerning State responsibility are equally
applicable in the case of breach of treaty obligation, since in the international law field there is no distinction
between contractual and tortious responsibility, so that any violation of a State any obligation, of whatever

origin gives rise to State responsibility.”
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1 James Crawford, Alain Pellet, Simon Olleson, The Law of International Responsibility
(Oxford University Press: 2010), p.21.
15 aTud Gszdand, ngrangsendnauseme, RUNATIT 2 (NJamns: Ty, 2550), v 474

1 Advisory Opinion on Reparation of injuries suffered in The Services of The United
Nations, I.C.J. Reports, 1949.

“..John Cerone, "Minding the Gap: Outlining Kfor Accountability in Post-Conflict Kosovo,"
European Journal of International Law (2001).could not carry out the intention of its founders if it were
devoid of legal personality. ... Accordingly, the Court has come to the conclusion that the Organization is an

international person.”
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yespsimsIznisUssmadilusdounanuiuisvesssudidihivszaunudiia au
mowtuda.f.2002 ANNITUIBNIINYMUNEIENINUTTNATILAENTIVBUNINNIEAIIUTURR
YOI0IANITTENIN9UTEINA (Draft  Articles on the Responsibility of International
Organizations:  DARIO)" iesesfuainuiuiinvetesdnisseninalsemelisae Tned

: Advisory Opinion on Interpretation of the Agreement of 25 March 1951 between the
WHO and Egypt, I.C.J. Reports, 1980, p.89-90, para.37.

“International organizations are subjects of international law and, as such are bound by
any obligations incumbent upon them under general rules of international law, under their constitutions or
international agreements to which they are parties.”

° Report by Mr. Roberto Ago, document A/CN.4/152. p.228.

“The Subcommittee’s suggestion that the study of the responsibility of other subjects of
international law, such as international organizations, should be left aside also met with the general approval
of the members of the Commission.”

AMENIINBAIAMLNETERIaUszma 161491 “responsibility” ignfiansandndu
secondary rules LﬁaamﬂLﬁuwaé’wémﬂgwmsﬁﬁmsazLﬁmﬁuﬁﬂsﬁuﬁumzﬁﬁm “liability” 2gldlunsdififinnuu
Anliidnaziininisnssiiiveudiengrunevieliveunguunefld urdmiudiin “accountability”  1Husnii
International Law Association JufUsyel nad1i1 “accountability” ﬁazﬁwmagmmu 19U AUAITIRUY AU
AsLileg G’huﬂgwma Wudu wazain The International Law Association, Report of the Seventy-first
Conference, held in Berlin, 2004 wuseanu 3 seeru laun

“First level — internal and external scrutiny, irrespective of subsequent liability and
responsibility, second-level — tortuous liability for injurious consequences arising out of acts or omissions not
involving a breach of any rule of international and/or institutional law, third level — responsibility arising out
of acts or omissions which do constitute a breach of a rule of international and/or institutional law.”
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AMSNTINIONNSNVUBTENIeUsEINA  (Draft Articles on the Responsibility of
International Organizations)

NNAnaILETu WfangnssnnInginesenitasemaiaudniag
snrmdnnguineludesauiuiinvesesdmsseninussmalilusadouniifeauiuin
19933 uwinruAndanamdslivszauaudsa fafu lude.m.2002 Aagnssunisnguie
izijﬂizLMﬂ‘ﬁﬂlﬁéfﬂﬁu%ﬁawﬁLﬁumiﬁmiﬁawé’ﬂﬂgumaﬂlulfémmm%’uﬁmmmﬁmi
sewinsUszna woneenundusndeundnatuinmin Tnsausesuainiisrsteuninde
ausuiinvesigle 577 Idiaveneli™ filsdeunindearusuiievesesdnssening
Uszieiiveuiundndnegianzluuiuniiesdnsseninasemaazdesiuiinnneldng vane
seviassna wagdinfnsdanuiuinvesislunsnssimesesdnssenitesemadie”
wiliisamanusuianeldnguunenieludseguenveuivnvesirsteun wazdliifuniséa
AusuiinvesesdnTsEnialssmaninagfosfufinaunguinenislu® uagdlisiuds

#1971 “accountability” Fsflanumuneiiniienind1in “responsibility” Jaduifisauaaruiuiin
M’lﬂﬂgumawhﬁu inamaamﬁmﬁﬂu Moshe Hirsch, The Responsibility of International Organizations Toward
Third Parties: Some Basic Principles, (Martinus Nijhoff Publishers: 1995), p.7.

% Moshe Hirsch, The Responsibility of International Organizations Toward Third Parties:
Some Basic Principles, (Martinus Nijhoff Publishers: 1995), p.11.

% Draft Articles on Responsibility of State for Internationally Wrongful Acts,

Article 57 “They are without prejudice to any question of the responsibility under
international law of an international organization, or of any States for the conduct of an international
organization.”

z DARIO, with commentaries, 2011, p.2, para.(2).

“ DARIO,

Article 1 “1. The present draft articles apply to the international responsibility of an
international organization for an internationally wrongful act.

2. The present articles also apply to the international responsibility of a State for
an internationally wrongful act in connection with the conduct of an international organization.”

. DARIO, with commentaries, 2011, p.4, para (3).
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LLuz‘ij’maqmaqaﬁiimwdwﬂsgLwﬂiuﬂaﬁ'm Advisory Opinion on the Legality of the
use by a State of Nuclear Weapon in Armed Conflict findnal39
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» Ibid, p.4, para.(5).

% Ibid, p.2, para (5).

z Ibid, p.3, para.(7).

28 Advisory Opinion on the Legality of the use by a State of Nuclear Weapon in Armed
Conflict, I.C.J. Reports 1996, p.78, para.25.

“International Organizations are governed by the ‘principle of speciality’, that is to say,
they are invested by the States which create them with powers, the limits of which are a function of the

common interests whose promotion those States entrust to them.”
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defiarsanvdnnguuneiinanansasendussauszneuldnmeluil

2.2.1 asAusznauluBasnsnseinfinseinaUssmAvasasdnisseninaUseme

n1snsvhRanguIeTEnIssnafiagyiliesdnsseninsU s desdaudu
Antuazdondmdnineet 2 Usen1s Ae Usen1susn nsnsevianuintuasdosidunis
avdfiawusnsalseninasema wavdsenisides nsnsevianuntuasdesdoldinduns

“ DARIO,

Article 2 “... (@) “International organization means an organization established by a treaty
or other instrument governed by international law and possessing its own international legal personality.
International organizations may include as members, in addition to States, other entities; ...”

* DARIO, with commentaries, 2011, p.4, para.(5).

*' DARIO,

Article 3 “ Every internationally wrongful act of an international organization entails the
international responsibility of that organization”

* lbid, Article 4 “ There is an international wrongful act of an international organization
when conduct consisting of an action or omission:

(a) is attributable to that organization under international law; and
(b) constitutes a breach of an international obligation of that
organization.”
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| Butkiewicz, “The Premises of International Responsibility of Inter-Governmental
Organizations”, Polish Yearbook of International Law (1981-1982), pp.118-125.
34
DARIO,

Article 5 “ The characterization of an act of an international organization as internationally

wrongful is governed by international law”

» Advisory Opinion on Interpretation of the Agreement of 25 March 1951 between the
WHO and Egypt, I.C.J. Reports, 1980, pp.89-90, para.37.

“International organizations are subjects of international law and, as such are bound by
any obligations incumbent upon them under general rules of international law, under their constitutions or
international agreements to which they are parties.”

* DARIO,

Article 10 “1 . There is a breach of an international obligation by an international
organization when an act of the international organization is not in conformity with what is required of it by
that obligation, regardless of the origin or character of the obligation concerned.

2. Paragraph 1 includes the breach of any international obligation that may arise
for an international organization towards its members under the ruled of that organization.”
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TuAuiudeuugiiaf Advisory Opinion on Reparation for injuries suffered in the
service of the United Nations #inanil34

! DARIO, with commentaries, 2011, p.33, para.(7).

* Yspand Dnfaumded, damesduszneuiioauiuiinyesigniungrunessnitsssme
InerdnussyauUSygrumoudn euglffans umIneausssumans, nun.134.

* DARIO,

Article 11 “An act of an international organization does not constitute a breach of an

international obligation unless the organization in question at the time the act occurs.”

0 lbid, Articles 6 “ 1.The conduct of an organ or agent of an international organization in
performance of functions of that organ or agent shall be considered an act of that organization under
international law, whatever position the organ or agent holds in respect of the organization 2. The rules of
organizations apply in the determination of the function of its organs and agents.”
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“ Advisory Opinion on Reparation for injuries suffered in the service of the United Nations,
I.C.J. Reports 1949, p.177.

“ The court understands the word ‘agent’ in the most liberal sense, that is to say, any
person who, whether a paid official or not, and whether permanently employed or not, has been charged by
an organ of that organization with carrying out, or helping to carry out, one of its functions — in short, any
person through whom it acts.”

“ Advisory Opinion on Difference relating to immunity from legal process of a special
rapporteur of the Commission on Human Rights, I.C.J. Reports 1999, p.66.

“ [...] damages incurred as a result of acts performed by the United Nations or by its
agents acting in their official capacity [tlhe United Nations may be required to bear responsibility for the
damage arising from such acts.”

* DARIO,
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Articles 7 “ The conduct of an organ or agent of an international organization that is
placed at the disposal of another international organization shall be considered under international law an
act of the latter organization if the organization exercises effective control over the conduct.”

“ Moshe Hirsch, The Responsibility of International Organizations Toward Third Parties:

Some Basic Principles, p.64.
* DARIO,

Articles 8 “ The conduct of an organ or an agent of an international organization shall be

considered an act of that organization under international law if the organ or agent acts in an official capacity
and within the overall functions of that organization, even if the conduct exceeds the authority of that organ
or agent or contravenes instruction.”

0 DARIO, with commentaries, 2011, p.26, para.(1).
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4) M3nszifiasdnissenineUssnasaudu™ (Acceptance)

HunsdfusfldlonsnsgivesesdnisseninsUseneedaenss umdunis
Nszived0sdnI/Admtives3gvievetesdnsseninesenady udadn13TEnIng
Usgmatulduiuazsoniuimsnseituduvewnu vinnsivnngliiuluaivesaa
miyﬁsmwﬂizLWﬂﬁﬁM%UaamgIﬂﬁaﬂL%EJ (International Criminal Tribunal for the former

47 Advisory Opinion on the Certain Expenses of the United Nations, I.C.J. Reports 1962,
p.168.

“If it is agreed that the action in question is within the scope of the functions of the
Organization but it is alleged that it has been initiated or carried out in a manner not in conformity with the
division of the functions among the several organs which the Charter prescribes, on moves to the internal
plane, to the internal structure of the Organization. If the action was taken by the wrong organ, it was
iregular as a manner of that internal structure, but this would not necessarily mean that the expense
incurred was not an expense of the Organization. Both national or international law contemplate cases in
which the body corporate or politic may be bound, as to third parties, by an ultra vires act of an agent.”

48 DARIO, with commentaries, 2011, p.2, para.(10).

 UN Doc. A/CN.4/545, sect.IlH.

“Attribution may apply even though the official exceeds the authority given to him, he
failed to follow rules or he was negligent. However, acts of an official that were not performed in his official
capacity would not be attributable to the organization.”

** DARIO,

Articles 9 “Conduct which not attributable to an international organization under draft
articles 6 to 8 shall nevertheless be considered an act of that organization under international law if and to
the extent that the organization acknowledges and adopts the conduct in question as its own.”
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2.2.2 asnausznauluizasnudenne (Damage)
dwsulusesnugayds wieanudsmetudulssnudymveainnguinguuie
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' Prosecutor v. Dragon Nikolic, Case No.IT-94-2-PT, ICTY Decision, 9 October 2002,
paras.60-64.

- DARIO, with commentaries, 2011, p.30, para. (4)(5).

> Ibid, p.16, para.(5).

“... the present articles only provide positive criterior of attribution. Thus, the present
articles do not point to cases in which conduct cannot be attributed to the organization...”
> Ibid, “(4) Although it may not frequently occur in practice, dual or even multiple
attribution of conduct cannot be excluded. Thus, attribution of a certain conduct to an international
organization does not imply that the same conduct cannot be attributed to a State; nor does attribution of
conduct to a State rule out attribution of the same conduct to an international organization. One could also
envisage conduct being simultaneously attributed to two or more international organizations, for instance
when they establish a joint organ and act through that organ”

> James Crawford, Alain Pellet, Simon Olleson, The Law of International Responsibility

p.9.
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N150u17180015n58v s aeaiun1snseyidudunisiiluiusnsdlve199An155e U3
USTNA 89ANTSIENINUTLNATIABIANUSURALAEIDNISLE8I81ANULELMERIUT 19V UN
1PIEANNSURABIB9ANTTENINIUsEnAl tannumisnisidelsnly 2 Usennde 1) ans
o a A o a ' o o . L. 57 =
wgansnsziifilunisasidiniusnsdiuazlinszyindn (Cessation and Non-repetition)” @
Y ! a wa A Xy v < ' Y] = a . 58
mograneuuRlunsaitidivinuiulidunnin uag 2) nsi8ele1audes (Reparation)
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(Restitution) , N1svAlEALAENY (Compensation) Fuduisnisdergrmnudsnne

% DARIO, with commentaries, 2011, p.14-15, para.(3).

“Again as in the case of States, damages does not appear to be an element necessary for
international responsibility of an international organization to arise. In most cases an international wrongful
act will entail material damage. However, it is conceivable that the breach of an international obligation
occurs in the absence of any material damage. Whether the damage will be required or not depends on the
content of the primary obligation.”

*" DARIO,

Article 30 “ The international organization responsible for internationally wrongful act is
under an obligation:

(a) to cease that act, if it is continuing:
(b) to offer appropriate assurances and guarantees of non-repetition, if circumstances so require.”

> Ibid, Article 31 “1. The responsible international organization is under an obligation to
make full reparation for the injury caused by the international wrongful act. 2. Injury includes any damage,
whether material or moral, caused by the internationally wrongful act of an international organization.”

> Ibid, Article 34 “Full reparation for the injury caused by the internationally wrongful act
shall take the form of restitution, compensation and satisfaction, either singly or in combination, in
accordance with the provisions of this Chapter.”

« Ibid, Article 35 “An international Organization responsible for an internationally wrongful
act is under an obligation to make restitution, that is, to re-establish the situation which existed before the
wrongful act was committed, provided and to the extent that restitution: (a) is not materially impossible: (b)
does not involve a burden out of all proportion to the benefit deriving from restitution instead of

compensation.”
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o Ibid, Article 36 “1. The international organization responsible for an internationally
wrongful act is under an obligation to compensate for the damage caused thereby, insofar as such damage is
not made good by restitution.

2. The compensation shall cover any financially assessable damage
including loss of profits insofar as it established.”

° Ibid, Article 37 “1.The international organization responsible for an internationally
wrongful act is under obligation to give satisfaction for the injury caused by that act insofar as it cannot be
made good restitution or compensation.

2. Satisfaction may consist in an acknowledgement of the breach, an
expression of regret, a formal apology or another appropriate modality.

3. Satisfaction shall not be out of proportion to the injury and may not
take a form humiliating to the responsible international organization.”

63 . v & v { o A
http:.//www.ess.uwe.ac.uk/kosovo/Kosovo-Mistakes2.htm L%Wﬂid@ﬂw’lmﬁa Jun 17

dguieu w.e. 2557

“I think we have done what anybody would do in these circumstances, first of all we
have acknowledges responsibility clearly, unambiguously, quickly; we have expressed our regrets to the
Chinese authorities.”

* Statue of the International Court of Justice.

Article 34 (1) “Only states may be parties in cases before the Court.”


http://www.ess.uwe.ac.uk/kosovo/Kosovo-Mistakes2.htm
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* Ibid, Article 65 “The Court may give an advisory opinion on any legal question at the
request of whatever body may be authorized by or in accordance with the Charter of the United Nations to
make such a request.”

o UNA AYFUNS, nOVINesENinalsvine \auit 1, fuviaded 8 (NFanN2 : eyeyvu.2552), .

221-223.
*" Draft Articles on Responsibility of State for Internationally Wrongful Acts,
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Article 57 “They are without prejudice to any question of the responsibility under
international law of an international organization, or of any States for the conduct of an international
organization.”

* DARIO,

Article 1 “1. The present draft articles apply to the international responsibility of an
international organization for an internationally wrongful act. 2. The present draft articles also apply to the
international responsibility of State for an internationally wrongful act in connection with the conduct of an
international organization.”

& DARIO, with commentaries, 2011, p.5, para.(7).

“The wording of Chapter IV of Part One of the articles on the responsibility of States for
internationally wrongful acts only refers to the cases in which a State aids or assists, directs and controls, or
coerces another State. Should the question of similar conduct by a State with regard to an international
organization not be regarded as covered, at least by analogy, in the articles on responsibility of States for
internationally wrongful acts, the present draft articles fill the resulting gap. “
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" Ibid, p.4, para.(6).

“The fact that an international organization is responsible for an internationally wrongful
act does not exclude the existence of parallel responsibility of other subjects of international law in the
same set of circumstances. For instance, an international organization may have cooperated with a State in
the breach of an obligation imposed on both. Another example may be that of conduct which is
simultaneously attributed to an international organization and a State and which entails the international
responsibility of both the organization and the State. “
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" Advisory Opinion on the Certain Expenses of the United Nations, Advisory Opinion, ICJ
reports, 1962.
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' Diego Garcia-Sayan, “Human Rights and Peace-Keeping Operations”, University of
Richmond Law Review (1994), p.3.
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. Report of the Secretary-General: Summary Study of the Experience Derived from the
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? Major Joseph P., “Ducth” Bialke, “United Nations Peace Operations: Applicable Norms
and the Application of the Law of Armed Conflict”, Air Force Law Review (2001), p.3.
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PN Tsagourias, “Consent/Neautrality/Impartiality and the use of force in Peacekeeping:

Their Constitutional Dimension”, Journal of Conflict & Security Law (2006), p.8.

° United Nations Peacekeeping Operations, Principle and Guidelines (Department of
Peacekeeping Operations Best Practices Unit New York 2008), p.18.

“boundaries between conflict prevention, peacemaking, peacekeeping, peacebuilding and
peace enforcement have become increasingly blurred ... Peace operations are rarely limited to one type of
activity whether United Nations-led or conducted by non-United Nations actors.”

4 Edwin E. Smith, “Collective Security, Peacekeeping, and Ad Hoc Multilateralism” in

Democratic Accountability and the Use of Force in International Law, (Cambridge University Press: 2003), p.89.

“Since peacekeeping missions, which had not been envisioned by the Charter, fall
somewhere between the peaceful settlement mechanisms of Chapter VI and the enforcement actions
envisions by Chapter VII, they were called “Chapter Six-and-a Half” operations by UN Secretary-General Dag
Hammarkjold.”

% Dieter Fleck, The Handbook of the Law of Visiting Forces, p.488.
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United Nations Peacekeeping Operations, Principle and Guidelines, p.23.
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o Siobhan Wills, Protecting Civilians: The Obligations of Peacekeepers, , p.72.

102 Tom Woodhouse, Oliver Ramsbotham, Peacekeeping and conflict resolution, p.71.

10 Alex J. Bellamy, Paul William S., Stuart Griffin, Understanding Peacekeeping, p. 165.
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o @swamﬁ‘a(ﬂiu Allied Joint Publication (AJP) 3.4.1 Peace Support Operations, July 2001
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“PK operations are generally undertaken in accordance with the principle of Chapter 6 of
the UN Charter in order to monitor and facilitate the implementation of a peace agreement. A loss consent
and a non-compliant party may limit the freedom of action of the PK force and even threaten the
continuation of the mission. Thus, the requirement to remain impartial, limit the use of force to self-defence,
and maintain and promote consent would guide the conduct of PK.

“PE operations normally take place under the principles of Chapter 7 of the UN Charter.
They are coercive in nature and conducted when the consent of all Parties to the conflict has not been
achieved or might be uncertain. They are designed to maintain or re-establish peace or enforce the terms
specified in the mandate. In the conduct of PE, the link between military and political objectives must be
extremely close. It is important to emphasize that the aim of the PE operation will not be the defeat or
destruction of an enemy, but rather to compel, coerce and persuade the parties to comply with a particular
course of action. The provision of adequate military forces to establish a coercive combat capacity is critical
to any decision to deploy Alliance force on a PSO.”

° ssdmsansyannildinefiauaenedn “regional arrangement and agency” Hegns
ﬂ”mfﬂuizLﬁamwsmﬁaﬁ’uﬁmwﬁdﬂ “The Charter deliberately provides no precise definition of regional
arrangements and agencies, thus allowing useful flexibility for undertakings by a group of States to deal with
a matter appropriate for regional action which also could contribute to the maintenance of international
peace and security. Such associations or entities could include treaty-bases organizations, whether created
before or after the founding of the United Nations, regional organizations for mutual security and defence,
organizations for general regional development or for cooperation on a particular economic topic or function,

and groups created to deal with a specific political, economic or social issue of current concern.”
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Ho W. Hummur and M. Schweitzwe, “Chapter VIIl. Regional Arrangements” in B. Simma,
The Charter of the United Nation. A Commentary, p.821.
111 The North Atlantic Treaty,

Article 6 “ For the purposes of Article 5 an armed attack on one or more of the Parties is

deem to include an armed attack; (1) on the territory of any of the Parties in Europe or North America, on
the Algerian Departments of France, on the territory of Turkey or on the islands under the jurisdiction of any
Parties in the North Atlantic area or north of the Tropic of Cancer; ...”

1 Oscar Schacter, International law in Theory and Practice, (Martinus Nijihoff Publisher:

1911), p.412.

" Terry Gill, Dieter Fleck, The handbook of the International Law of Military Operations,
(Oxford University Press: 2010), p.163.

e Cooperation Between the United Nations and Regional Arrangement in a Peacekeeping

Environment: Suggest Principles and Mechanism (March 1999) at http://
www.un.org/Depts/dpko/lesson/regcop.htm, p.2. WAssaavneliaun 17 fquieu w.f.2557.
"' Agenda for peace, 1992 A/46/277-5/24111, p.66.
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“Under the Charter, the Security Council has and will continue to have primary
responsibility for maintaining international peace and security, but regional action as a matter of
decentralization and cooperation with the United Nations efforts could not only lighten the burden of the
Council but also contribute to a deeper sense of participation, consensus and democratization in
international affairs.”

He Rosemary Durward, “Security Council authorization for regional peace operations: A
critical analysis”, International Peacekeeping Journal (2006), p.359-360.

“A variety of linkages have been made between the UN and regional arrangements for
these purposes. These range from:
- Regional organizations acting as a short-term holding mechanism (the EU’S Operation
Artemis in the DRQC);
- Operations where the UN relieves a regional organization (AU request to the UN to take
over the African Mission in Burundi (AMIB) in light of financial and logistics constraints);
- Operations where the regional organization’s forces are reassigned to the UN (the UN
mission for the Stabilization of Haiti (MINUSTAH) taking over authority from the
Multinational Interim Forces (MIF) with Chilean and Canadian Troops being ‘re-hatted’ as
UN peacekeepers);
- Operations that follow on from UN operations (the NATO-led Implementation Force
(IFOR) and Stabilization Force (SFOR) in Bosnia, following on from UNPROFOR);
- Participation in a multi-dimensional operation (Operation Deny Flight, NATO’s protection
of the No-fly Zone in Bosnia and Herzegovina, under dual key command);
- Complementary deployment to operations that receive UN endorsement but are outside
UN command and control (NATO’S KFOR under separate command and control, alongside
the UN, OSCE and the EU).”
" Marten Zwanenburg, Accountability of Peace Support Operations, (Martinus Nijihoff
Publishers: 2005), p.26.
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1997, A4 1ud A.1.1999, NIIUURNI8I NATO lalela Tl a.a. 1999 Hudu inazlﬁamﬁmamﬁ Ademola
Abass, Regional organizations and the Development of Collective Security: beyond Chapter VIl of the UN
Charter, (Hart publishing: 2004), pp.54-57.
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"7 UN Doc. A/49/681 of 21 Novernber 1994, para.d.

“In United Nations peace-keeping operations it is useful to distinguish three levels of
command: (1) overall political direction, the purview of the Security Council ; (2) executive direction and
control, provided by the Secretary-General ; (3) command in the field, residing in the chief of mission, i.e. the

Special Representative is approved, the Force Commander or Chief Military Observer.”

12 Terry Gill, Dieter Fleck, The handbook of the International Law of Military Operations

p.238.
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“It is also importance to identify the broad levels of command used by most military
forces. The three main levels of command are as follow:

a) Strategic level of command. The level of command through which control of an
operation is exercised at the strategic level. This includes the overall direction and coordination or assigned
military forces and the provision of advice to and from political authorities at the national and international
level.

b) Operational level of command. The level of command which employs forces to attain
strategic objectives in a theatre or area of operations through the design, organization, and conduct of
campaigns and major operations. At the Operational level, naval, land, and air activity must be conceived
and conducted as one single concentrated effort. Activities at this level link strategy and tactics.

) Tactical level of command. The level of command which directs the specific use of
military forced in operations. Such operations are designed to implement the operational level plan.”

Tnendnnsuaredenudnaduiiunein Canadian Forces Publication B-GJ-005-300/FP-000
Canadian Forces Operations (Change 2, 15 August 2005.) wagnslsinusguazesfnIssenInausemesige a1u1se
NadnmskazAdeuiwanssiueenluls uwidwlnguddnarldndnnisiinanuuddnsiu
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UBNINNLONEAIT United Nations Peacekeeping  Operations
Principles and  Guidelines #lasunsfsansnstsfutysvesneasiidsanuseviviily
ﬂﬁﬂ'amﬂﬁaé’uamw Tagulsansnisverudyvduseavedianiiequaa lutenans
Authority, Command and Control in United Nations Peacekeeping Operations €/l¢

4 Terry D. Gill, “Legal Aspects of the Transfer of Authority in UN Peace Operations”,
Netherlands Yearbook of International Law (2011), Volume42, p.47.
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122 UNDPKO, Department of Field Operations, Authority, Command and Control in United
Nations Peacekeeping Operations, 4 February 2008, p.4.

“8. Command. The authority vested in a Military leader/Police Commander for the
direction, coordination and control of military and police forces/ personel. Command has a legal status and
denotes functional and knowledgeable exercise of military/police authority to attain military/ police
objectives or goals.

9. United Nations Operational Control. The authority granted to a Military Commander in a
United Nations Peacekeeping Operation to direct forces assigned so that the Commander may accomplish
specific missions or tasks which are usually limited by function, time, or location (or a combination), to
deploy units concerned and/or military personel, and to retain or assign Tactical Command or control of
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those units/personel. Operational Control includes the authority to assign separate tasks to sub units of a
contingent, as required by operational necessities, within the mission area of responsibility, in consultation
with the Contingent Commander and as approved by the United Nations Headquarter. For operational
control of police components refer to para.54 and 55 of this policy.

10. United National Tactical Command. The authority delegated to a military or police
commander in a United Nations Peacekeeping Operation to assign tasks to forces under their command for
the accomplishment of the mission assigned by higher authority.

11. United Nations Tactical Control. The detailed and local direction and control of
movement, or manoeuvre, necessary to accomplish missions or tasks assigned. As required by operational
necessities the Head of Military Component (HOMC) and Head of Police Component (HOPC) may delegate
the Tactical Control of assigned military forces/ police personel to the subordinate sector and/or unit

commanders.”
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1 Terry Gill, Dieter Fleck, The Handbook of the International Law of Military Operations

pp.242-243.

" UN Doc. A/49/681 of 21 November 1994, para.6.

“In general, United Nations is not full command and is closer in meaning to the generally
recognized military concept of “operational command”. It involves the full authority to issue operational
directives within the limits of (1X a specific mandate of the Security Council; (2) an agreed period of time,
with the stipulation that an earlier withdrawal requires adequate prior notification; and (3) a specific

geographical range (the mission area as a whole)”
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1 Terry D. Gill, “Legal Aspects of the Transfer of Authority in UN Peace Operations”, p.47
126 DARIO, with commentaries, 2011, p.20, para.(1).
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“Article 7 deal with the different situation in which the seconded organ or agent will still
acts to a certain extent as organ of the organ of seconding State or as organ or agent of the seconding
organization.”

e Unpublished letter of 19 December 2003, sent by the Legal Counsel of WHO to the
United Nations Legal Counsel.

“On the basis of that arrangement, acts of PAHO and of its staff could engage the
responsibility of WHO.”
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- Mé’ﬂmsﬂuaaﬂﬁangwmaﬁlﬁgﬁusaqﬂimgaﬂu Unpublished letter of 7 February from the
General Counsel of the International Monetary Fund to the Secretary of the International Law Commission.

“Attribution mat apply even though the official exceeds the authority given to him, he
failed to follow rules or he was negligent. However, acts of an official that were not performed in his official
capacity would not attributable to the organization.”

# f19819:9u Convention (IV) respecting the Laws and Customs of War on Land1907,
Article 3 “A belligerent party which violates the provisions of the said Regulations shall, if the case demands,
be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its
armed forces.”, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts, Article 91 “A party to the conflict which violates the
provisions of the Conventions or of this Protocol shall, if the case demands, be liable to pay compensation.
It shall be responsible for all acts committed by persons forming part of its armed forces.”
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PO, Zwanenburg, “Regional Organisations and the Maintenance of International Peace

and Security: Three Recent Regional African Peace Operations”, Journal of Conflicts & Security Law (2006).
“The structure of armed forces provides better opportunity to prevent violations of

international law than the structure of other state organs. In peace support operations these opportunities

are not reproduced because the UN commander is in command but does not have disciplinary powers in the

same sense as national commanders”
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" United Nations Juridical Yearbook (1986), p.300.

“United Nations policy in regard to off-duty acts of the members of peace-keeping forces
is that the Organization has no legal or financial ability for death, injury or damage resulting from such acts
[..JWe consider the primary factor in determining an ‘off-duty’ situation to be whether the member of a
peace-keeping mission was acting in a non-official/non-operational capacity when the incident occurred and
not whether he/she was in military or civilian attire at the time of the incident or whether the incident
occurred inside or outside the area of operation [...] We wish to note that the factual circumstances of each
case vary and, hence, a determination of whether the status of a member of a peace-keeping mission is on
duty or off duty may depend in part on the particular factors of the case, taking into consideration the
opinion of the Force Commander or Chief of Staff.”

o James Crawford, Alain Pellet, Simon Olleson, The Law of International Responsibility

p.306.
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vaninasiiddfigalunisigfiansaniinisnszyiduduaniie

sEingUszmarainasiastulfiRnisiieduinmiu sxfieindunisnszvimesigidines
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wiasslunsmvaumilanseyiauEauu (Effective control) ™ @dluuFunvasduinisnig

NTUU A1 “Effective Control’ Hiumaneiy ‘Operational Control’

Tnevdnudrosinmsanyszrmiliseteduivulfanzauiesd
§1u19mUAN (Exclusive  Control) infleneasrinds deaziiuldainiiuInuvinguaneves
ansgw19@ (The United Nations Legal Counsel) laglsannuiiiuieonliin “lugiugii
UFvRnInioduRnImussenseesasasinisanlsyrimd dvdu nanseiveanasiias
Ingvianmsuadesdosntunisnseviresesdnsantses1vd uasdniumsazidniusnseal
en9Ussne Aeeviiliosnsanuse v Ialn s uansewIIeUsna uazaesuanYn Y
Andene

" Tom Dannenbaum, “Translating the standard of effective control into a system of
effective accountability : How liability should be apportioned for violation of human rights by member state
troop contingents serving as United Nations peacekeepers”, Harvard International Law Journal (Winter, 2010),

p.4d.

" lugesursiratounindasauuiinvesesdnisseninsUsuinady 16146190 ‘effective
control’fiu “exclusive control’ adufiu saudainimnisvinududie vliidaminfiannamnedeitu ‘effective
control5ely urdm3u Ketil Mujezinovic Larsen L#iuin aeadiiiaumnesneiy Tng ‘exclusive control’
muedsgruranuauinieujiiinng us ‘effective  controlifunsmuamnilonisnsedin dadu udfosdnng
anlsyanvRvzaed1einuesdl ‘exclusive controlwileufifinsusinisnssiunsednsidednduveigla dmn
%Jgﬂfuﬁ ‘effective control’ wilan1snseyin gaeazBenly Kietil Mujezinovic Larsen, “Attribution of Conduct in
Peace Operations : The ‘Ultimate Authority control” Test”, The European Journal of International Law (2008),
p.516.

“This criterion of ‘exclusive control’ is not the same as the ‘Effective Control” test as the
former concerns overall control over the operation rather control over the specific conduct ... . It seems
therefore to be accepted under these principles that even if the UN claims exclusive command and control
over the peacekeeping forces, specific conduct may still be attributable to the TCN if the state has effective
control over that conduct.”

O Letter of February 2004 by the United Nations Legal Counsel to the director of the
Codification Division, A/CN.4/545, sect. Il.G.
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wiog1alsinig U iRudesdnIsanUszvd inedsiuns
TunmsUsdudyegradiun (Full Command) wilonisnsgyinay Medfifiownan wdusly
P a =& g . . ..
LOAATVDIBIANTTENU LYV IALEY FINAB UN Peacekeeping Operations Principle and
Guidelines laaSunafimgufnugiuvesufifinisi

“lunsdlveaynaInsnImmsisgauInsndeud yaains
wariegnelisiianisnaugunisgnsn)svesinmngsasingg
anser1998 (UN Force Commander) %39%anikl1em15 (Head
of military component) usliloginielinIsiadudgyyivesedrinIs
sz

dwfu TuSesnisdeRutyvivesanysswvnd (United  Nations
command) 1 lavisnsanUszawdldireesungluionans Comprehensive Review of
the Whole Question of Peacekeeping Operations in All Their Aspects: Command and
Control of United Nations Peacekeeping 1171

“m3Uasuy T IvesanysE I uin e IndiA e U
nann15lun19nnrsluisosd w19 UsA vy Mg nsn 159
iAeadassuguraiuluniseandermuanisensnsnielites1in
999 (1) oraiflagianiziaryasvesnnlzaunIAILUAY (2) N159NAY
luteszeziag lngnisimuadeoulylunsininaeunesidnou

shosiinisusaaraninluariiiesweimazay (3) Huilngians
wrezay Qumsufunsnisiasiman) " ®

“ As a subsidiary organ of the United Nations, an act of a peacekeeping forces is, in
principle, imputable to the Organization, and if committed in violation of an international obligation entails
the international responsibility of the Organizations and its liability in compensation”

“UN Peacekeeping Operations; Principles and Guidelines (2008), p.68.

“In the case of military personnel provided by Member States, these personnel are
placed under the operational control of the United Nations Forces Commander or head of military
component, but not under the United Nations command.”

"> UN Doc. A/49/681, para.6.

“United Nations command ... is closer in meaning to the generally recognized military
concept of ‘operational command’. It involves the full authority to issue operational directives within the
limits of (1) a specific mandate of the Security Council; (2) an agreed period of time, with the stipulation that
an earlier withdrawal requires adequate prior notification; and (3) a specific geographical range (the mission

area as a whole).”
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f9150152FUYDINTAIUANBENIUTIATS (degree  of effective  control) faegnaity
UfuRnsanyseyvatulende(The United Nations Operation in Somalia Il: UNOSOM
I) Aamsgoruinilaidnsaulunesiide Quick Reaction Force lapanigeiuinildnnasiu
psfmsanUszaen@dn Benamuaumeufifnisedigisdutyuvesanigominidsly
vuzifeafufidu Force Commander wasnasids UNOSOM I ¢ nszasiu ns
f9151N1903871109N0IME 1IN TZAI ULV IENS FUT09IAN1TANUTZY 1V AND199E
Fululdern usmnfinnsandiinisnssshaesnesiidsegluanuaiuauvesiaanigowing
LareIdmIaUsEeeR fannsafisfioindumanssinduresiegly™

nmUjiRvesnesiasanuszevaluuisnsainedliiuii nes
MdudoniazilsddavesigidsnasidannnitfiazufiAnunsdedudauves Force
Commander ~ futudl Usinglusenuvesnmenssumsdevauiinetuluujianisves
anuszann@bulegnide(United Nations Operation in Somalia Il :UNOSOM 1) fisreauia
Force Commander 4834 UNOSOM I “lsidg1u719lun15mavaunednnaivedsgos19unas
Inenasmiaaiuginaiirpeeioieedivessyvesnunouiis ufusmidinuemdmes Force
Commander”™® uagéusngluafivesmanislu wu luaf Mukeshima-Ngulinzira and
others v. Belgain State and othersifiladuafin luufuRnisvesanisyanmiaisiatae
wilodm5usTumn  (United Nations Assistance Mission for Rwanda: UNAMIR)
fsfutymueanastdnvadouldasfiauandifsefidosinalud a.a 1994 vilase
yrwhyadfieglunaudigndsnsmmssnsinggdumanssimesdifiadu vyrivadeud
21U1IAIUANUNBNTTNTEIINAINAIBE VIR (Effective Control) nsnsevhiasmniduves
wadoy laldvesesmnisandssami' -, Tunsaian NK V Austria enalgsnduinnessds

" UN Doc. a/51/389 para.17-18

“In joint Operations, international responsibility for the conduct of the troop lies where
operational command and control is vested according to the arrangements establishing the modalities of
cooperation between the States or States providing the troops and the United Nations. In the absence of
formal arrangements between the United Nations and the State or States providing troop, responsibility
would determined in each and very case according to the degree of effective control exercised by either
party in the conduct of the operation.”

" DARIO, with commentaries, 2011, p.23.

" UN. Doc.5/1994/653, para.243, p.4s.

“The Force Commander of UNOSOM II was not in effective control of several national
contingents which, in varying degrees, persisted in seeking orders from their home authorities before
executing orders from the Force Command...”

e Unpublished Judgement, Mukeshima-Ngulinzira and others v. Belgain State and others,

para.38.
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AdwvideesAmsanusznni sailuganuiuiinsenineUssina Alsifinanssvuseauiy
ﬁmmqmzywaqQ’ﬂizﬁwmmﬁmﬁLﬁ“fluﬂm,amqﬂﬂa (Individual ~ Criminal  Responsibility)
nanfie Jarnyanainsyyianuiindensdaadinnusuiianisengy widrasdunisvieny
Fdsosfdesfutyming mneiaanyenatuazdoslivfifnuddesdidu iy
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seuiu’

“TNK v Austria, Vienna Court of Appeal, 26 February 1979.
18 Moshe Hirsch, The Responsibility of International Organizations Toward Third Parties:

Some Basic Principles, p.73.
149

F. Seyerted, “United Nations Forces, Some Legal Problems”, British Yearbook of

International Law (1961).

“The host State can, of course, insist upon compliance by the force with the conditions
laid down in the agreements concluded between the United Nations and the host State, but none of these
conditions is of the Nature to place the force under the operational control of the host State.”

 Taevdnud yransvesizazliiumnuduiluteanssuiunmsmseignanigiinesiidadnly
Ufthnsidesinauanasidisaniuniwueanesids (status of force agreement) léruunly nvisosdnis
anlszanuniies Alifimsunamsoigilunsdifeuaznmanssianuiinunsedns Wy mansgvhenufiamaned
lﬂlﬁgﬂﬁmzﬁﬁiﬁﬂwﬁﬂummﬁmaaﬁiimﬁ;zymamfywszmwﬂszmﬂ ililiiuanuiinovginssuseninsusema
flagdodmnssiunsinaanalunisinsan afld fofu Woyeansvesignssranuiiameeign Jsnegluin
S1un9vesigiideneeiids dalasannuds fidineaidaiilidesnsfiazadnwyaainsvesauies vidomniarsanad
wazaslnufionashlifnseyhanuinldfunmsinsanafuazasdnvanmaneluvesigddsiuandaiudniag fe
waiiies silfEnIensiamarsiningiansaiinalnlunisdniiuadfuyaainslul oA maifodufinmdslad
Jszansan @'ﬂ&lamaamﬁmauﬁ Jennifer Murray, “Who will police the Peace-Builders? The Failure to
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adelynisenan

Establish Accountability for the Participation of United Nations Civilian Police in the Trafficking of Women in

post-conflict Bosnia and Herzegovina”, Columbia Human Rights Law Review (Spring, 2003).
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Mark, Janis, Richard Kay and Anthony Bradley, European Human Rights Law (text and

materials), (Oxford University Press, 2000), p.64.
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Aadnduyveruglsuazsuiiansanafle NasLlodInaninasiunsgIuIe AL
aaselull laun wvgLAeadusdiumaa (Ratione Personae), \nALAEIAULIAN
(RationeTemporis), LM@Lﬁﬂ%ﬁUﬁﬂmﬁ (Ratione Loci), LM@WWQLﬁ@%ﬂGﬁ@Lﬁﬁ]R}%Q (Ratione

. 155
Materiae)

1% Convention for Protection of Human Rights and Fundamental Freedoms,

Article 36 (2) “The President of the Court may, in the interest of the proper administration
of justice, invite any High Contracting Party which is not a party to the proceedings or any person concerned
who is not the applicant to submit written comments or take part in hearings.

1 FUNG ENYFUNT, NYMINYTENINUTENA 18U 1 9N, 241.

1% Rehman Javaid, International Human Rights Law (A practical approach), (Great Britain:
Henry Ling Ltd Press.2003), p.158.
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3.1.2.2 wadwnawmilaaniiyandiin (Ratione Temporis)
Aeuilaniazipddudradnsuyveyualsy landzdedinigsenedlnd
= ! Y 1 = 44' = . .
nsu8erenelulssimanoukalauliinuniaudstenduladn (exhaustion of domestic
remedies) Wadilulasunisiiensn lannasalewar1an18lunNuUATZELIaN 6 HBUTULLA
A M ve = P A v 159 ~ a Yo
nlilasuniseeniglulssma Aalnsaunsaiiansanadle  azn1snasiansanlisy

=3 Convention for Protection of Human Rights and Fundamental Freedoms,

Article 33 “Any High Contracting Party may refer to the Court any alleged breach of the
Provisions of the Convention and the Protocols thereto by another High Contracting Party.”

ot lbid, Article 34 “ The Court may receive applications from any person, non-
governmental organization or group of individuals claiming to be the victim of a violation by one of the High
Contracting Parties of the rights set forth in the Convention or the Protocols thereto. The High Contracting
Parties not to hinder in any way the effective exercise of this right.”

. mmLmeﬁhﬁzWiﬁamiﬁ'uﬁﬁmﬂmﬁﬁugﬁmahEJ%’g (Inter-States) uazlnstaanyuiiu Ao 35
anunsnfemndifeatunisazidndnslnguesuntydlusydyans uasisansld wins¥emndvesdiaianvu a1
Somndlfanuiansisusesduasodlilusudoaniniy

% Convention for Protection of Human Rights and Fundamental Freedoms,

Article 35 “The Court may only deal with the matter after all domestic remedies have
been exhausted, according to the generally recognised rules of international law, and within a period of six
months from the date which the final decision was taken...”



65

(% '
[

FuaedianusuRanueydyg ety asfeUsingnvaensginsaviiiniusnsdl $39uses

v 3
[
1 (7 aa C% Y Y

olvidnantu (Ratification) wnoydya1 uasisansuuudme

3.1.2.3 Lwé"lufmmﬁaamuﬁyjaﬂﬁtﬁm (Ratione Loci)

nnundiyalude 1 uwiseydyans Afmusiusnsdilvsgaundnagsodli
MsAuATeAvBLAzIAS MnvawnAuTign e lulns ATl ety ns7isge Ay
AuSURndnsunsazdaiusnsdlldty ﬁ]%é’faﬂﬂiﬁﬂgjﬁﬂﬂiazLﬁﬂLﬁﬂ%uﬂﬂﬁiuL%mﬁﬂuﬂﬂ
vasu deilymaunndn A1 “ansna” Ourisdiction) duasiiveuniiiesle

Tuaf Bankovic Tandldfleadgaundnuos NATO d1uru 17 Uszimadaduig
aundnveseudnyaglsuinfednsuyverulasiainmtuiiugiudeiduiu 31NATO 16
nszvhnslaufinsemeasiiaaningusssnfvesnuvesifoulasiedotneinsviminides
wansa lalels lule.a.1999 vinlvllgdedin landonedn fidemeegnield  Effective
Overall Control’  ¥835339.a¢ ﬁ’aﬁ?uri{l,?mmzJﬁaagﬂumé’wm%aq%’gﬁﬂLaaﬁ%’gﬁ%aaﬁ
fusnsdifiasdesuasesdnduaniainim ednlsfiniu maldufasdond1iéred tneldvema
1 MnyuLese g sERIUTsmaLKun Ao Inendnuda lwnsiunavesigiudy
URSIUIIRTNEIBR (territory) Fatu N13AANLOYAYNI1ILADIADAARBITUNANNITVDY
nMINEsEWinalsHNA Wisgaziy lneunAsguaasgdalismniunueudyanadmsuns
nspvimionssaiumsnsgyiveadmtfivesnuue ne LRy LA dldvaneninuiy
ymniduusneanivavesigudiazegueniansiuiavesigianelu” wienasidesniuld 1wy
1uﬂsai‘1'7il,ﬁ'mf‘ﬁ’umﬂmsm”ml,azmqa, Tunsdlfinisnseynanufiafatuluce vioenaeui
Fnsavesdgluornivavesizdu Wudu ™

3.1.2.4 WABIUNAMUBLILNNYRIAR (Ratione Materiae)
= ° a a av vE < ' aa A P
ANALILYADIUIANAITUIANIN AR LA N LARNETUU T LA ULNIAR LA EITD 9

v a

AuansuasiasnmilasunisAuaseslinueydymi ity Feldleynizaundnnaglvinig

0 lbid, Article 1 “The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined | n Section | of this Convention.”

o Clare Ovey and Robin C.A. White, European Convention on Human Rights , (Oxford
University Press: 2002), p.14.

' Bankovic and others v. Belgium and 16 others Contracting States, ECtHR Decision of 12
December 2001, para.57.

“As to “ordinary meaning” of the relevant term in Article 1 of the Convention, the Court

is satisfied that, from the standpoint of public international law, the jurisdictional competence of a State is
primarily territorial. While international law does not exclude a State’s exercise of jurisdiction extra-
territorially, the suggested bases of such jurisdiction (including nationality, flag, diplomatic and consular) are,
as a general rule, defined and limited by the sovereign territorial rights of the other relevant States...”
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AvBuywevuglsy Jenagniuuaignafiiugaim Wenavesdimnwignituusiianz3y
mARduganuiEy Miivnwvesmalsdamiengrnenelu udlifnadunsaudig
Aimnwwesmanielu dslunsinduafivesmadvduyweruglsuaghifnaradluudly
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sl samumuuilungunefsafunslieuduasesdnsnieluizuesmu
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TidnailunisAuasesliliieuwinnieAvuniteudynyi”

uonand lusedungraunesenineUszing ALENTINIBNITANTUY VI TLLI
anUsz@ (UN Human Rights Committee) Alsiuuamfininyivesrmadvduywesy
wisglsuldusuldlunsinnsandefusnsdluesignifesdnsanuszavnd Tunsdififngg
Yoaseulnsniolenvuindeavsuywevulaeglassviaiolise navesdfininwia
ihlugnisuftfnulabienzfeudlulssmalugliniaglsuviny udnavosdfininudl

a 1% a a ' v 165
Mﬁ’)iﬂﬂﬂ’]iﬂﬁ’]ﬂﬂ{]Lﬂm‘ﬁ‘VlNﬂ{]%ﬁJ']EJﬁVIﬁSJH‘HEJ‘UU?%WJ’NUﬁ%L‘VWTWJ‘EJ

3.2 avudusnuvisad Behrami uazaf Saramati
suinliaveslymialely inlugiesseziaiseninanglnaaiiveganelinisuives
J9uWa Josip Broz (W3e Tito) glnaandefianusidulssinaaniiusansisasy Useneusie

10 Tom Zwart, The Admissility of Huamn Rights Pettitions: The case law of the European

Commission of Human Rights and the Human Rights Committee, (Martinus Nijhoff Publishers. 1994), p.139.
164 v a a a a v v a a
LURIUNT V!Wﬁij?iim, fﬂiﬂmﬂi@ﬂﬁ‘iﬂﬁﬂuﬁﬂﬂluﬁ;ﬂﬂﬂﬂaﬁ%ﬁmq‘lﬂﬂ‘ﬁ‘uqiﬁﬂ??ﬁ?EJﬂWﬁﬂllﬂi’eNﬁ'ﬂﬁ

NYWHTULALIETAINTUNUFIY A.A.1950, InendinusseauuSygrutudie auedians umine1desssueans,
2550, 1t 85.

165 = 1% o
LIDAYINY, AU 96.



67
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103 Inglusgwesiulifunauseaudanin 2 Sminfe 1euefiuinaniamile waslalalinig
Aale Faszningln.e.1974-1989 Maesdsinliianunimdudminnidnsunasosnues

(Autonomous Provinces)

AauLllainmgnsaldsnulivuauaaisluglsunyiueen sen319UA.A.1989-1991
a15130u3g 4 ansnsausgluglnaanieliuendieanlulszwmaensiy Ussinaglnaaniaiy
= o U 1 a U = & . - .
UAITITUITOYLNYI 2 d15130435 AD WasUewarIaULMLLLNT W1e Slobodan  Milosevie
& Ao | A a & = P
Faleunususesunsunveneesiielula.@.1989 lmﬂizmﬂq‘uamusﬂﬂmaqmmawaq
tegefuwazlalallulvuasinnulinelaliunvsassdaindusg1sds Inamnzlaleln
fiylaleaindusumpdaudesaziluyiyadusived 90 WesidudvesUszynsvianue
2 &y pumadlifmnuesindndnesguiawesifouazglnaaie uwazdaanisuendudu
DATLAILADANNEIIUIU migﬂLﬁﬂaauamumwﬁwi’ﬂﬁaiz%qLﬂﬂﬁﬁ%%ﬂﬂﬂiammaﬂu
seauniladumgliynilalynsmadiugiRnsresugesideodsseilioundusdule.a.

166 Q'J =3 = 4:1' d{' & 1 o 2 1 ¥ 1 [} 6 6
1998 7 qunseiiamgNsaliwaseaigallowesidodinamindgnansriug ulalens-
darusiieululalels

lneluln.m.1998-1999AnANTALEssEnIenaImauwesidey (Serbian) kagnad
fdslalgnns-saruiilou (Kosovar Albanian Force)inllufud 10 uns1ay a.f. 1999 North
Atlantic Council (NAC) was NATO ldeandeufin agglaunieinidlue uiunansisnsy
glnaa1ile (Federal Republic of Yugoslavia: FRY) mnglnaaieliduifiniuainudenis
yosUszraulan seunlufounuariusiediununiinisieseniu auieauddygrdufinm
(Peace  Agreement) #sldasulaegunuvosnesindslalens-sauidou udgunuves
glnaandondulaildasnm foy NAC Felédaaulalutudl 23 fuieu e 1999 Wawsns
2949 NATO (The secretary General: SG) Uizmﬁiﬁﬁmﬁiﬁmamqmmﬂﬁgiﬂamﬁa TneiSy
nslaufidousiuil 24 Sunau audsTudl 8 Squreu ae. 1999 msenesidsglnaaisld
gounauiiganaInialell

Tudud 9 fquisu A.A.1999 a1ssusgylnaale wazanssusgiwesidelaasunuly
“Military Technical Agreement” (MTA) lngfivannadiielnglngaiisnsunasmasuaglv

166 o I a o o a o o a & '
Wagy1 gudnd, n1sldmdwesesdnsausdyyitesiusenwauiinmianialinguunesening

Uszwa: Anwinsdlwgnisallels, Ienfinusseaudsygumdudin ausdfiaans pnansauineidy, 2547, v
110-111.
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NOIMAUNDANUNUAITZIINUTENA (International Security Forces) [NNYIALNTAIANUTE
a Y | ¢ a 167
UAYDIAUTUUATAUIUAILIBIANTENU LV VIRAINANULANZEL

TuTui 10 Iquieu A.A.1999 AnzuunIAUTuAITslioandouRN 1244 fivun
el

=
FYACLBYARN

“.. 5. Decides on the deployment in Kosovo, under United Nations
auspices, of international civil and security presences, with appropriate
equipment and personel as requiredand welcomes the agreement of the
Federal Republic of Yugoslavia to such presences;

6. Requests the Secretary General to appoint, in consultation with the
Security Council, a Special Representative to control the implementation of

the international civil presences, and further requests the Secretary —General

to instruct his Special Representative to coordinate closely with the
international security presence to ensure that both presences operate
towards the same goals and in a mutually supportive manner;
7. Authorizes Members States and relevant international
organizations to establish the international security presence in Kosovo ... ;
9. Decides that the responsibilities of the international security
presence to be deployed and acting in Kosovo will include:
(e) Supervising demining until the international civil presence
can, as appropriate, takeover responsibility for this task;
(f) Supporting, as appropriate, and coordinating closely with
the work of the international civil presence;
11. Decides that the main responsibilities of the international civil
presence will include:
(b) Performing basic civilian administrative functions where
and long as required;
(c) Organizing and overseeing the development of provisional
institutions for democratic and autonomous self-government
pending a political settlement, including the holding of

elections;

" Decision As to the Admissibility of Application no.71412/01 by Agim Behrami and Bekir
Behrami v. France and Application no.78166/01 by Ruzdhi Saramati v. France Germany and Norway, ECtHR,
para.2.
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19. Decides that the international civil and security presences are
established for an initial period of 12 months, to continue thereafter unless
the Security Council decides otherwise;

20. Requests the Secretary-General to report to the Council at regular
intervals on the implementation of this resolution, including reports from the
leaderships of the international civil and security presences, the first reports

to be submitted within 30 days of the adoption of this resolution; 168

sziulddn Teudsananladds Interational Security Presence 3fifie naaras
KFOR WagInternational Civil Presence @sfifanasids UNMIK ihuufiantsaalulalals
Tngludinvoaneaiids KFOR Huagaeldinisguiusiussesdnisavdseasid (“under UN
auspices”) lagnsilausinatiuayuvreINATO (Substantial NATO Participation) lngg
aelFdrunansmunsuazfsfutyusaniu (under unified command and control) &
NATO s Iednanufuinisluan@laille (The Former Yugoslav Republic of Macedonia)
Aounihiiuds Sudrunufsinslulalsludeiudl 12 Squieu a.a.1999' deuluiuil 20
figuweu A.A. 1999 nasmdsglnaaiedneusmesnty

neenae KFOR Usenaulusmanasnauiuieid (Multinational Brigades; MNBs) 4
nqu eusaznguazFuiinveunthfamzduuandsiullngazilnoussimadi (Lead
Country) wuseanidu 2 @ Aie nesd1ds MNB manile (Usedniles Mitrovica) aziilag
UszwarSauaa wasnaards MNB neld (Uszsaudles Prizren) asiilneusyinaeasiiuly
druneainds UNMIK agUsenaudie 4 wwun azviminduandstuluaudiléuueunng
Tagegmelifunuiimwesauidnsavuszued (SRSG) Tasunundil azviiminfidaoimie
mauywesssy ilasdineudivaidingdasoanussanai (United  Nations  High
Commission of Refugees: UNHCR) rougnaesusentulufioufiqguisu a.a. 2000 naneidu
v sauarsnenugisssutilagesdnsavlssnnd wiund 2 Wuiteafsaiu
mMsUnAsesUIIsanIInadeu duukuni 3 v fiieatunisadisussesulae dlag
aqﬁmi’jﬂéf’mm’mﬁumLLazmmiwﬁaiquiﬂ (Organisation ~ for  Security — and
Cooperation in Europe: OSCE) wagiuundi 4 ﬁmﬁwﬁﬁlumﬁuw\lﬂLﬂi@gﬁﬂﬁﬂmawmw
gl5U (European Union)' ™

Tupf Behrami Wudidawiaasadn Wedud 11 furmau a.e. 2000 dnguinniaueglunu
wrluwwmmauialies Mitrovica Jaanyne 2 aulunguiuluynsvesuis Agim  Behrami

'8 UNSC Resolution 1244 of 10 June 1999.
17 Behrami & Saramati cases, para.3.
1o lbid, para.d.
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1¢unt Gadaf Behrami wag Bekir Behrami dsluvinnfingudniaufududuuinaisslild
penrusELdn (cluster bomb units, CBUs) 7 NATO lénaonlidausite.a.1999 iinau
wildlunguiuinazideinss dadinanlasadeileulunarsenmevilisudalulou Gadaf
Ae¥in une Bekir Wisuuaiuaiadsiunven’”

WHUNA1529999N09A189 UNMIK 3919 09nFuaiuainng1usiudamniing1999 we
NeInas UNMIK laaunsastinlulunuiiveanasnias KFOR launinnaenias KFOR ludueay
91N1LUNITAVAIUYIING T IMINTINFUAFUEINDIAIEI KFOR 8a15U71n09189 KFOR
Sld‘dl Qd'u v v [~3 = 1 % M 9 vd':i'ov vdyd
Stasesssdandaldlivanvuiudunansouninguds wililyndinddygaan wasdsidn
) | X Adda a Ao M v ) v o W ° A v g A v
Mg Nunnilszidandaldlaanuulagnnesiigs KFOR  vinaseaunglivuiiuiduugs

% a s a % 1 172
naIINAAmMANIsalsTLaRINa1?

11y Agim  Behrami 3slaunflosluniuvesnueanarluuinees Gadaf Qﬂmaﬁ
Feodin uavau Bekir liflasluwumuies TnsdulesFumalidudiaglugusidusgdin
(Lead  Nation) ¥84n83n1se KFOR mude 2 wiseudayyiglsuinmigdnsuyvevuias
R duiiuguithdemduasesdvsluiiniasdeddsumuduasoanungnelagll
fflaamsonsn@invennluld " Tnedielanddrein atRmeiiliiAaaudemeun
Tanfiinainnosiids KFOR lulldvinaiasanevievanwuiussdaraqiiiidisndneg
Aasuiledainaasalulssiiunisaenyuiuszidail UN Mine Action Service (UNMAS) 1u
psdnsndnlunmsmunuguadosszida - agluiuil 12 figuieu aa. 1999 Fadunaireu
WapAiA lavIsNsanyseinyAlaeanukugnsn1s (Operational Plan: OPLAN) fivusli
vihfinsanvurussdaduntifidumiwesnesids UNMIK ununil 1 wazliinosinds
UNMIK samugufisanisnisssidelaeiiafign nasfids UNMIK  Faia UNMACC/UNMIK
MACC (UN Mine Action Coordinating Center) @aillavinisiiletudl 17 figuiou a.a.1999

o Ibid, para.5.

1 Ibid, para.6.

'™ Convention for the Protection of Human Rights and Fundamental Freedoms.

Article 2 “1.Everyone’s right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his conviction of a crime for
which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this
Article when it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”
i Behrami & Saramati cases, para.61.
i Ibid, para.52.
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wazsywinefisenedualil UNMACC anndeufil 1244 Afivunlinestida KFOR vimihil
WugudFianisauanuduaislunen’” desnlufui 24 dmau a.a. 1999 Faléi
UNMIK Mine Action Programme (MAP) Sailluonansineunsiliiennuin HUNWAYIENIT
furmuazdnwmsainugunuiiryonoeiids UNMIK Uszduwunil 1 agianuiuiinvou
Tann (Overall Responsibility)177 Turauzfinesdnds KFOR  Aflsenusaninitagyiny
20U UNMACC agnslnddnuasifunthiindnuos MNBs flasviansssidaie’ ezl
Usuiufimadesfinnsanfde neshddadnthillunsuansuiuszdadng

dmsulumf Saramati #99171993991 Wofui 24 wwiew A.A.2001 WIE Saramati
gniunulaems19veinesias UNMIK Tudemnengiusuazaseunsese1isiaginng iy
lnghifinsasvaiu Tutudaumatusuisldeandmddunuuazliaouaiu Wousaundenis
Jadaflos uarAandanene1a1n153UNN IUNTLNITUN 4 Squieu A.e. 2001 ANAEIEAT
o . 4 i v iIN7S,
AUy Saramati ansInikazUasedily

TugaaUszanaufounsngIan A.A. 2001 #1529n8IMAas UNMIK Alaudsnialnsdn
Wiune Saramati geslviaanlisadaRuiunindgdy wandisiadinaiegiiiles Prizren
gualag MNB nndldminlaeuszwmeieasiiu wazsouuiy Saramati Ngndudidnlaemisa
V8N4 UNMIK avianumdavesgUnyyinisnesings KFOR (COMKFOR) @aluvagiiy
= v v o ¢ «180
WUIMUINUDIUTENAUDILIEY

Tuduil 26 nsngIAL AR 2001 Funuvesune Saramati 3dlaFesFoufisnmseuse
ngManeveINsiun MUSnwIngmanevenesinds KFOR  Jsléudsinnesinds KFOR
Srunafiagnsesinldmudoud 1244 szidunseiiiiosnainanudnduieniy
Uaonsbuarussenmaniiuag wasidumsunilesnaaiids KFOR ssiiiosninnasiida KFOR
Ie5udeyainne  Saramati frnanAsrdesfunesidsiufoanslumeunuszninsalels
wazandlaifle Sandednune Saramati thazidudgnauseanusiuasesiegendelulely
1" dewlutudl 3 ganau a.m2001 W wihilvesdfamaldgnusisiadudtymmaveanas
AEKFOR ™ Msdunuune Saramati AduiuniFes ufaUszanaufiousnsiay a.6.2002
ANAT9FAANIINIY Saramati TAUARUEIY wivsguAliiauin wargndieainnis

e Ibid, para.53.
177 .

Ibid, para.54.
178 .

Ibid, para.58.
1 Ibid, para.8.
%0 Ibid, para.9.
181 . .

Ibid, para.11.
2 Ibid, para.15.
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o 5 uwiseydan frsenisduasesdnslueainmuazanuiuassznaude 13 i
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vt iigisnunavessy - we Saramati - fiulanddreinisdunudunisnsgiiiiiy
g1u19709n048e  KFOR dudunisazdindnsluasnimuazlilasunisidenensgned
Uszansam wazlanddadnade 6 fivhenisdunsesdnsiagldfunsiiansauegady
5551 Iuldannsadidsnszurumseisssulumals dadunisazifieftusnsdlvessginas
flazdesusziudvsaueydyyuniiogulalely

Tudvengesiiuldsedin uheestuazsiluvsenadinlu MNB maldusiwasiuily
fanufeadeslunisdunulandiae wie Saramati veusunudesied warlaneuieueesiu
= v o 9.1189 16 v o % < 1 1 d' .:4190 gj [ v
madseugwiineuiloteesiuld  wiliwesiiudnnlugaudenamlund  M9dsly
S04 Loun tauandn tealaifle n3n Wuaud ansiveiudng lUsang siudeesdng
anUszanddiundugenudienaluadsoe

1% Ibid, para.16.

e lbid, para.17.

** Convention for the Protection of Human Rights and Fundamental Freedoms.

Article 5 “I1.Everyone has the right to liberty and security of person. No one shall be

deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:..”

e Ibid, Article 13 “Everyone whose rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a national authority notwithstanding that the violation
has been committed by persons acting in an official capacity.”

e lbid, Article 6 “I. In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the interests of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice...”

%8 Behrami & Saramati cases, para.62.

0 Ibid, para.64.

0 Ibid, para.65.
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Usziufimiloufuaumaifiuicwefagsunmsfisnsanadlédsedy Wefnwddaduvesaa
ansnsausnfiarsanitulsaduld fdl

3.3.1 UsziiuFaaunsiunavesiginasnnaydyaiglsuindasdnsuyve vuuay
ieEANTuNugL
3.3.1.1 AWasvadiand
Tand919a ﬁ'}ﬂawaﬂwﬁﬁ?um’fmé’ﬂLﬂmsr‘lmmwﬁ’ﬁyzﬁfamaawé’mzy'm U9
1 udr selundnsunamamiioaniufiyaefiin (Ratione Loci), Lumgiunamawiiash

. o o X a . . 191
uyAAa (Ratione Personae) LaglunounaFaliiluanuednn (Ratione Materiae)

3.3.1.2 Aliin1svesdniag
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o lbid, para.66
192 .

Ibid, para.67.
193 .

Ibid, para.68.
194 .

Ibid, para.82.
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1% Ibid, para.83.
196 . .

Ibid, para.96.
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Ibid, para.97.
198 .

Ibid, para.98.
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Ibid, para.69.
20 Ibid, para.69.
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o Ibid, para.70.
2 Ibid, para.71.
2 lbid, para.72.
2 Ibid, para.73.
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2 Ibid, para.74.
208 Ibid, para.75.
2 lbid, para.76.
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KFOR ¢ (Bici & Anor v. Ministry of Defense) 8nvisguadulnyvivesigiiludiassindulain

e Ibid, para.50.

“KFOR contingents are grouped into four multinational brigades. KFOR troops come from
35 NATO and non-NATO countries. Although brigades are responsible for a specific area of operations, they
all fall “under the unified command and control” (UN SC Resolution 1244, Annex 2, para. 4) of [COMKFOR]
from NATO. “Unified command and control” is a military term of art which only encompasses a limited form
of transfer of power over troops. [TCNs] have therefore not transferred “full command” over their troops.
When [TCNs] contribute troops to a NATO-led operation they usually transfer only the limited powers of
“operational control” and/or “operational command”. These powers give the NATO commander the right to
give orders of an operational nature to the commanders of the respective national units. The national
commanders must implement such orders on the basis of their own national authority. NATO commanders
may not give other kinds of orders (e.g. those affecting the personal status of a soldier, including taking
disciplinary measures) and NATO commanders, in principle, do not have the right to give orders to individual
soldiers ... . In addition, [TCNs] always retain the power to withdraw their soldiers at any moment. The
underlying reason for such a rather complex arrangement is the desire of [TCNs] to preserve as much
political responsibility and democratic control over their troops as is compatible with the requirements of
military efficiency. This enables states to do the utmost for the safety of their soldiers, to preserve their
discipline according to national custom and rules, to maintain constitutional accountability and, finally, to
preserve the possibility to respond to demands from the national democratic process concerning the use of
their soldiers.” Q'ﬁmﬁ%lﬁﬂmﬁmﬁﬂﬁﬁ European Commission for Democracy through Law (“the Venice
Commission”), Opinion on human rights in Kosovo: Possible establishment of review mechanisms
(n0.280/2004, CLD-AD (2004) 033)

* Ibid. para.77.
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2o lbid, para.77.
211 .

Ibid, para.79.
212 .

Ibid, para.83.
213 .

Ibid, para.104.
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e Ibid, para.107.
215 .

Ibid, para.118.
216 .

Ibid, para.119.
217 .

Ibid, para.120.
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“® Ibid, para.125.
219 .

Ibid, para.126.
220 | .

Ibid, para.127.
221 .

Ibid, para.130.
222 .

Ibid, para.142.
223 .

Ibid, para.143.
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# Ibid, para.88.
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Ibid, para.141.
8 Ibid, para.80.
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** Ibid, para.147.
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Ibid, para.148.
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Ibid, para.149.
w Ibid, para.151.
28 Ibid, para.152.
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“[Tlhe question raised by the present cases is, less whether the respondent States
exercised extra-territorial jurisdiction in Kosovo but far more centrally, whether this Court is competent to
examine under the Convention those States’ contribution to the civil and security presences which did
exercise the relevant control of Kosovo.”

! Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati

and Al-jedda”, International Community Law Review (2009), p.164.

“The confusion over the European Court’s treatment of jurisdiction stems from the fact
that the court has actually never ascertained the meaning of this term under general international law and
the significance of this notion for Art.1 of the ECHR. For instance, despite claiming that it was examining the
ordinary meaning of jurisdiction, the court in Bankovic did not do so.”

#2 Marko Milanovic, TatjnaPapic, “As Bad As it Gets: The European court of Human
Rights’s Behrami and Saramati decision and General International Law”, International and Comparative Law
Quartery (2009), p.272.

“The most important distinction must be made between the concept of State jurisdiction

in Article 1 of the ECHR, and the competence, or indeed the compatibility ratione personae, loci or materiae
of an application with the provisions of the ECHR. The confusion between these notions is most evident in
the submissions of the various respondent and intervening States in Behrami.

The notion of ‘jurisdiction” found in the ECHR and in many other human rights treaties
refers to the jurisdiction of a State, not to the jurisdiction of a court ... . If a State does not have jurisdiction
over a person, it does not have the treaty obligation to secure or ensure that person’s human rights.
Naturally, if a particular human rights treaty does not even apply in the absence of a State’s jurisdiction, this
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would entail the court or treaty body in question lacking jurisdiction ratione materiae, in the same way that
the treaty body would lose jurisdiction ratione personae if it found that the wrongful act complained of was
not attributable to the defendant State.

... the notion of jurisdiction in human rights treaties has nothing to do with the doctrine of
jurisdiction in general international law which delimits the municipal legal orders of States...”

* ARSIWA,

Article 2 “There is an internationally wrongful act of a State when conduct consisting of
an action or omission:

(a) is attributable to the State under international law; and

(b) constitutes a breach of an international obligation of the State.”

#* Marko Milanovic, “From Compromising to Principle: Clarifying the Concept of State

Jurisdiction in Human Rights Treaties”, Human Rights Law Review (2008), p.446.

“... state jurisdiction and attribution are distinct concepts. Ultimately, the latter is an issue
of state control over the perpetrators of human rights violations, while the former is a question of a state’s
control over the victims of such violations through it agents, or more generally, control over the territory in
which they are located.”

'y sari, “Jurisdiction and International Responsibility in Peace Support Operations: The

Behrami and Saramati Cases”, Human Rights Law Review (2008), p.158.
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“«

. Whether or not a jurisdictional link existed between the applicants and the
respondent States is a preliminary matter that must, both in logic and in principle, be addressed before the
enquiry into the attributability of the alleged wrongful conduct to these States...”

° Ibid, p.158.

“Instead of addressing these submissions head on, the ECtHR decided to investigate, first,
whether KFOR and UNMIK operated in the frame work of Chapter VII of the Charter, and second, whether
their acts and omissions could be attributed to the UN in accordance with the rules of international law
governing the responsibility of international organizations.”

“" Ibid, p.159.

“The attributability of the relevant acts and omissions to the UN merely demonstrates
that the UN could in principle incur responsibility for the internationally wrongful conduct of KFOR and
UNMIK, but this neither excludes the possibility that the same conduct may also be attributable to the
respondent States and may engage their international responsibility, nor does it answer the question of
whether the applicants came within the jurisdiction of these States.”

“ Ibid, p.161.

“..., the failure to mark or defuse the undetonated cluster bombs represented a failure by
national contingents to exercise an international, not a national, competence, and for that reason could not
have established a sufficient jurisdictional link between the applicants and France.”

* Ibid, p.162.

“..., yet it is unclear whether KFOR is merely a multinational instrument of the contributing

States, an organ of NATO, or an entity with separate legal existence. Whichever way, a letter sent by the
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Legal Adviser of KFOR to the representatives of Saramati in July 2001 explains that his detention was
considered necessary in order to maintain a safe and secure environment and to protect KFOR troops.
Moreover, the same letter also clarifies that the right to arrest and detain Saramati was derived from
Resolution 1244. This confirms that the Commanders of KFOR have acted in an international capacity as
suggested by the respondent States and third parties. Consequently, the acts and omissions giving rise to the
complaints in Behrami and Saramati did not bring the applicants within the jurisdiction of the respondent
States under the ECHR.”

20 Kjetil Mujezinovic Larsen, “Attribution of Conduct in Peace Operations: The ‘Ultimate
Authority and Control” Test”, The European Journal of International Law, (2008), Vol.19, p.520.

“Considering that UNMIK was a subsidiary organ of the UN created under Chapter VII, the
Court concluded that the actions of UNMIK were attributable to the UN. This is not controversial, as the UN

itself assumes responsibility for conduct during operations with the status of subsidiary organs. The Court’s
reasoning about KFOR is, however, more controversial.”

#1 UNSC Resolution 1244, clause (6)

“Request the Secretary-General to appoint, in consultation with the Security Council a
Special Representative to control the Implementation of the international civil presence, and further
requests the Secretary-General to instruct his special Representative to coordinate closely with the
international security presence to ensure that both presences operate towards the same goals and in a

mutually supportive manner;
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“Ibid, (5)

“Decides on the development in Kosovo, under United Nations auspices, of international
civil and security presences, with appropriate equipment and personnel as required, and welcomes the
agreement of the Federal Republic of Yugoslavia to such presences;”

2 Ibid, (7) “Authorizes Member States and relevant international organizations to
establish the international security presence in Kosovo as set out in point 4 of annex 2 with all necessary
means to fulfil its responsibilities under paragraph 9 below,”

2 Ibid, Annex 2 (4) “The international security presence with substantial North Atlantic
Treaty Organization participation must be deployed under unified command and control and authorized to
establish a safe environment for all people in Kosovo and to facilitate the safe return to their homes of all
displaced persons and refugees.

* Kjetil Mujezinovic Larsen, “Attribution of Conduct in Peace Operations: The ‘Ultimate
Authority and Control” Test, p.525.

“Still, some remarks about the structure about KFOR are warranted, KFOR cannot
automatically be regarded in the same way as other peacekeeping operations, as its organizational structure
is very different. ... In SC Resolution 1244 (1999), it was explicitly stated that KFOR would not be controlled
by the Special Representative (operative clause 6) and, although the security presence - i.e., KFOR — would
operate ‘ under United Nations auspices’ (clause5), the UN Security Council chose to ‘authorize’ Member
States and relevant international organizations to deploy forces (clause7) rather than to ‘establish’ a UN
operation. Annex 2, paragraph 4, further stated that the security presence had to deployed ‘under unified
command and control’, but this command and control is not placed with a UN commander...”

Francesco Messineo, “Thing could only get better: Al-Jedda beyond Behrami”, The
Military Law and the Law of War Review (2011), pp.4-5.

*" Damien Van Der Toorn, “Attribution of Conduct by State Armed Forces Participating in

UN- authorized Operations: The impact of Behrami and Al-Jedda”, Australian International Law Journal
pp.20-21.

“...Rather, KFOR stood outside the UN organizational framework. The forces acted as a
‘NATO force’, under the operational command of NATO, and followed NATO policies...

..It is reasonable to conclude that no relationship of agency was established between
KFOR and the UNSC by UNSCR 1244. Rather, KFOR was acting in an independent capacity to perform a
certain task within the approved limits of the UNSC. Therefore, under this principle, the acts of KFOR would
not be attributable to the UN under the law of international responsibility.”
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 Alexander Breitegger, “Sacrificing the Effectiveness of the European Convention on
Human Rights on the Altar of the Functioning of Peace Support Operations: A Critique of Behrami & Saramati
and Al-Jedda”, pp.165-166.

“The Court contend itself to find that UNMIK had the legal mandate to demine and
dismissed factual arguments by applicants and UN which would have called into doubt whether UNMIK was
de facto capable of exercising its mandate, including that UNMIK through the UN Mine Action Coordination
Centre was dependent on the provision of KFOR of accurate information on submunition strike sites in the
absence of which it could not take any action to demine. This dispute could only have been finally settled
by asking whether KFOR or the UN had effective control over marking and clearing of the specific site where
the incident occurred.”

2 Sadia R. Sorathia, “Behrami v. France: An Unfortunate Step Backwards in the Protection
of Human Rights”, Maryland Journal of International Law (2010-2011), p.289.

“... The Court concluded that at the time a land mine killed Behrami in Kosovo, UNMIK

had taken responsibility for demining from KFOR. The conclusion is unjustified, as there was not convincing
evidence that, at the time in question, UNMIK had effective control over the mandate to demine. Although
UNMIK assumed responsibility for the demining mission, KFOR assumed de facto responsibility for the
demining mission, Resolution 1244’s demining mandate to UNMIK is not dispositve, as the real question for
attribution is whether UNMIK had effective control over the mission and not whether it had mandate from
the UN.”
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“h Marko Milanovic, Tatjna Papic, “As Bad As it Gets: The European court of Human

Rights’s Behrami and Saramati decision and General International Law”, International and Comparative Law

Quartery, 2009, p.274.
“.. the Court interpreted Resolution 1244 as granting a mandate to KFOR to issue

detention orders. Whether that is so is debatable, as Resolution 1244 does not say a word about military
detention. KFOR took this power upon itself by interpreting paragraph 7 of the Resolution, which grants UN
Member States the authority to create an ‘international security presence in Kosovo [...] with all necessary
means to fulfil its responsibilities’, as providing sufficient authority for preventative military detention without
any recourse to independent judicial review.”

o Terry D. Gill. “Legal Aspects of the Transfer of Authority in UN Peace Operations”, p.55.

“In the Peace Operations carried out directly by the Un under the DPKO command
structure..., the UN is not only the authority providing the mandate for the operation, but at least in principle
exercises de jure OPCOM and/ or control over the operation. Whether this will actually translate into
effective control in relation to a specific act or omission....”
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“ Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati
and Al-jedda”, p.167.

“..The Court explained that “the term ‘delegation’ in the present decision refers to the
empowering by the Council of another entity to exercise its function as opposed to ‘authorisng’ an entity to
carry out functions which it could not itself perform”. This difference between “delegation” and
“authorisation” is not borne out by the practice of the UN Security Council, as the Council regularly uses the
wording of “authorize” and not “delegates” in its resolutions, including in SC RES 1244.”

) Sarooshi, The United Nations and the Development of Collective Security, (Oxford
University Press: 1999), pp.265-268.

“The question of who exercises operational command and control over the force is

immaterial to the question of responsibility. The more important enquiry is who exercise overall authority
and control over the force.”

™ Francesco Messineo, “Thing could only get better: Al-Jedda beyond Behrami”, p.7.

“... whenever the Security Council authorized member states to use force, the ‘acts’ of
these forces were attributable to the UN, since the forces are acting under UN authority. The only two
exceptions to this principle were cases where the Council was ‘prevented from exercising overall authority
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and control over the force’, or when the forces acted beyond the ‘delegated mandate and authority’ they
received.”

*" Ibid, pp.8-9.

“The Court switched from Sarooshi’s ‘overall authority and control’ test to an ‘Ultimate
Authority and Control’ test in Behrami.”

' Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati
and Al-jedda”, p.168-169.
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“.the reasoning appears to be largely paraphrased from Sarooshi’s monograph on the
delegation by the Council of its Chapter VII powers. Accordingly, the First factor invoked by the court that
Chapter VII allowed the Security Council to delegate its powers appears in Sarooshi’s definition of a
delegation of powers as “taking place whenever an organ of an international organization which possess an
express or implied power under its constituent instrument conveys this power to some other entity.” The
second element in the court ‘s analysis that the power is delegable can be found in the specific restrictions
that Sarooshi interprets on the Council’s power of delegation, notably that the Security Council is prohibited
from delegating certain of its Chapter VIl powers (e.q. the determination whether a threat to or breach of the
peace exists). Thirdly, the requirement that the delegation was explicit in the Resolution itself corresponds to
the general condition expounded by Sarooshi that the delegator must expressly state its intention to
delegate and that the only form in which the Council may delegate under Chapter VIl is in the form of a
resolution. The fourth condition discussed by the court, notably that sufficient limits must be put on the
delegation whose broad nature, however, could not be eliminated altogether finds its equivalent in
Sarooshi’s work in that only broad powers of discretion subject to certain constraints can be delegated. ...
Finally, the court considered ultimate authority and control established by virtue of reporting requirements
of the military presence to the Council. However, for instance, such a reporting obligation also exists with
regard to a state or a group of states exercising their right to self-defence, individual or collective, under
Article 51 of the UN Charter. Still, nobody has ever suggested that through such a reporting obligation the
acts of states exercising their right to self-defence would make their conduct attributable to UN.”

2 Kjetil Mujezinovic Larsen, “Attribution of Conduct in Peace Operations: The ‘Ultimate
Authority control’ Test”, p.522.

“It is evident that the ‘Ultimate Authority and Control’ test bears no resemblance to the
‘Effective Control’ test. It is not linked with any direct control over a specific action, and it is not linked with
operational command and control. This follows from the Court’s description of the test: whether the UN
Security Council had retained ultimate authority and control ‘so that operational command only was
delegated’. It is further evident that the test does not require exclusive control, which the Security Council
clearly did not have over KFOR, and it appears that the test is also different from an ‘Overall Control’ test.
The Court does not explain why it addresses ‘ ultimate authority and control’ rather than ‘overall’ control,
which is @ more common test in international case law as well as in the legal literature to which the Court
refered.”
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™ Ibid, p.521.

“The Court does not explicitly provide the legal basis for its ‘Ultimate Authority and
Control’ test. This expression does not occur in any case law from the Court itself; it is not used in the
commentaries on ASR or DARIO, nor is it used by the ICJ in its case law. The Court adopted instead an
approach that has been advocated in legal literature concerning the legality of delegations from the Security
Council. The argument is that in order for a delegation to be lawful, the Council must at all times retain
overall authority and control over the exercise of the delegated powers, and that international responsibility
for the exercise of powers cannot be transferred as this rests with the entity to which powers were initially
given. Sarooshi summated that ‘the question of who exercises operational command and control over the
force is immaterial to the question of responsibility. The more important enquiry is who exercises overall
authority control over the forces. He continues by stating that ‘acts of forces authorized by the Council are
attributable to the UN, since the forces are acting under UN authority’, and that only two exceptions to this
principle are cases where the Council is ‘prevented from exercising overall authority and control over the
forces’, or when the forces act ultra vires.”

The Court thus has theoretical support for its approach, but it is surprising that the Court does not
attach any comments either on the large amount of literature which links attribution of conduct with
operational control, or on the ‘Effective Control’ test in Draft Article 5 (now Article 7 ), or on the official UN
statements concerning UN practice.”

w Sadia R. Sorathia, “Behrami v. France: An Unfortunate Step Backwards in the Protection
of Human Rights”, p.283-284.

“..The Court stated that “any delegation of authority by the [Security] Council must be
sufficiently limited to assure that the acts of the delegated entity are attributable to the United Nations. The
root of the Court’s illogical reasoning stems from this test. The notion of “ultimate authority and control”
and “delegation” is not a theory the Court adopted based or international law. It is language taken from one
piece of academic literature that focuses on the delegation of power rather than the attribution of
responsibility)”
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 Ibid, p.288.

“Not only did the Court fail to apply the appropriate ILC test with respect to the
attribution of the misconduct to the UN, the Court applied the Sarooshi test incorrectly. The Court began its
reasoning of attribution by putting forth Sarooshi’ delegation method. The Court then conflated the
international theories of attribution and delegation by applying the ILC effective control test to NATO in
order to conclude that the UN sufficiently delegated its authority. Had the Court began and ended its
analysis on NATO’s effective control, the Court would have correctly applied the appropriate test and come
to reasonable conclusion.”

' Marko Milanovic, Tatjna Papic, “As Bad As it Gets: The European court of Human
Rights’s Behrami and Saramati decision and General International Law”, p.283.

“...It mentions ‘Effective Control’ only in relation to NATO’s, not the UN’s, command over
operational matters. If the Court had determined that the actions of KFOR troops were attributable to NATO
as a separate legal person, that conclusion might have been acceptable. One could agree or disagree with it,
but it would certainly fall within the limits of reason. The Court, however, avoided the question of attribution
to NATO, or the responsibility of Member States for the actions of NATO, as it did before in Bankovic”

e Terry D. Gill. “Legal Aspects of the Transfer of Authority in UN Peace Operations”, p.53.

“In the case of UN mandated peace (enforcement) operations which are conducted by
regional organizations or coalitions of States acting under UN security Council mandate ... In such operations,
the UN acts primarily as a legitimizing authority by providing a legal basis for the operation, determining the
overall objectives through a broadly formulated mandate and delegating the actual conducting of the
mission to a particular regional organization or arrangement, or group of States acting independently under
its ultimate authority. ... The actual conduct of the mission at both operational and tactical level is in the

hands of the regional organization and/or participating States.”
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* sadia R. Sorathia, “Behrami v. France: An Unfortunate Step Backwards in the Protection
of Human Rights”, p.285.

“Because the Court applied the wrong test, the Court reached a troublesome conclusion.
The Court held that Resolution 1244 was a delegation of the Security Council’s powers to KFOR. The Court
concluded that any act KFOR performed pursuant to its delegated powers is thus attributable to the UN.
Instead, the Court should asked if the Security Council exercised effective control over the troops so as to
render the failure to demine attributable to the UN. Had the Court applied the effective control test found in
draft article 5 of International Responsibility, the Court would have arrived at the correct conclusion that the
failure to demine was attributable to France.”

* Srunanmemuauilidutymvesigiuandisnnngnsldmss e wineafds KFOR agld
ngnslimdssauiu winsiruveusazsgiuaruanieiuluvdeisundnegnawiisin ‘national caveats’ fludaz3y
Ay fuRnu

% Sadia R. Sorathia, “Behrami v. France: An Unfortunate Step Backwards in the Protection
of Human Rights”, pp.290-291.

“..The contributing State’s retention of substantial powers over their troops is evidence
that the State had effective control over the demining conduct. Troops fell within the exclusive jurisdiction
of their nation-state for civil and criminal matters. KFOR was immune from retained the right to waive this
immunity. Additionally, each nation established and followed individual rules of engagement. Deployment
decisions and soldiers wore national uniforms with their national flags. Further, States were financially liable
for damage caused by the troops. Most importantly, KFOR troops were directly answerable to their national
commander. The soldiers were allowed to refuse to perform an order if it conflicted with the individual
States’s national objective and interests. Although KFOR issued directives, the troops only acted on their
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national commander’s specific orders. If a human rights violation were to occur through KFOR actions, the
participating nation-states were undoubtedly in the position to prevent or respond to such a violation. The
nation-state could make a national order preventing the troops from participating in such a human rights
violation. Such an extent of State power over the competency of the soldiers constitutes a decisive degree
of effective control over the troops.”

* Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati
and Al-jedda”, pp.171-172.

“In my view the court also too readily dismissed the argument that the power conferred
on national commanders to waive immunities may undermine the effectiveness of NATO over KFOR as a
general matter. The Court found that it was not explained how this could affect the effectiveness of NATO
operational command. ... Thus | conclude that there may indeed have been a basis for the court to find that
KFOR conduct must attributed to the troop contributing states rather than NATO.”

287

DARIO,
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Article 61 “1. A State member of an international organization incurs international
responsibility if, by taking advantage of the fact that the organization has competence in relation to the
subject-matter of one of the State’s international obligations, it circumvents that obligation by causing the
organization to commit an act that, if committed by the State, would have constituted a breach of the
obligation.”

2. Paragraph 1 applies whether or not the cat in question is internationally wrongful for international
organization.”

=5 DARIO, with commentaries, 2011, p.94, para.(3).

2 Matthews v. United Kingdom, App. No0.24833/94, European Court of Human Rights,
Grand Chamber judgment of 18 February 1999, paras.31-32

“[tlhe Convention does not exclude the transfer of competences to international
organizations provided that Convention rights continue to be ‘secured’. Member State responsibility
therefore continues even after such a transfer.”

0 \Waite and Kennedy v. Germany, App. No. 26083/94, European Court of Human Rights,
Grand Chamber Judgment of 18 February 1999, para.67.

“Where States establish international organizations in order to pursue or strengthen their
cooperation in certain fields of activities, and where they attribute to these organizations certain
competences and accord them immunities, they may be implications as to protection of fundamental rights.
It would be incompatible with the purpose and object of the Convention, however, if the Contracting States
were thereby absolved from their responsibility under the Convention in relation to the field of activity
covered by such attribution.”



106

fupanuaNnai 7 wisnguasandszend Tndunisazdliaiunsdaueydyyrvin
Aeedndlunsnddunseliealassuign

“N15N59NIANENEEIRINSURR YA Tunsadnsaee 9 TN
lsigonndeeiuingUszavAvatoudyy1955mITazdnirusvinludonyniiumniu
o o P~ v v 9w o 291
oAy vamuaomﬁ77f7f7751/m9wf-7ui7f7/admgﬁzyzy7 77

Tupddl aldamnelilesuauddindeusuiin wsensnsyriauinanainis
dndulaveadmihdigisunavesiguasmanszvinaaiinegluiunauvessy usinszesle
018811319 AUDIANNTIENINUTEWALAINAN Lazradilaasnandninue “Equivalent
Protection” Susndndelnena1ain

“n3nsevivessyiaennaseiviusnsalniungung (vesnstussanidn
EC) thumaudaengnanensium1ieasnsseniszmaiiieitosiulntlesinstu
ﬁugvu %Zuﬂ'@uoz/am'm]"zyzjﬁmsnimumsﬁmU@;/Zua”nwmgﬁﬁmszmZé’d?adw
doeiigniieumniuiioysyan miudmun Tnems isum’ § mamnefeaimisa
W3euld na19fe NI13ANATENYENEIANTITTENINUTHAGRUUToUAY LavaIuIT0
novauessioNaUss eI AN Tun T TN ssme

fofuiivguiiinsduasesiiieusifutiannsognindald drnisduasondudn
Turaupausgatnuds (manifestly deficient) Faluad Bosphorus AaiuInlusyuu EC 4
arwduasasfifisuinfulussuveudyaglsuindhedvduyveruiasainmduiiugiuud
loSuaudsdadianuivines insziieinisnssrharuialnenesidstuldfusiunamnan

ot Bosphorus Hava Yollaryve Ticaret Anonim Sirketi v. Ireland, App. No. 45036/98,

European Court of Human Rights, Grand Chamber Judgment of 30 June 2005, para.154.

“absolving Contracting States completely from their convention responsibility in the areas
covered by such a transfer would be incompatible with the purpose and object of the Convention; the
guarantees of the Convention could be limited or excluded at will, thereby depriving it of its peremptory
character and undermining the practical and effective nature of its nature of its safeguards [..]. The State is
considered to retain Convention liability in respect of treaty commitments subsequent to the entry into force
of the Convention”

*? Ibid, para.155.

“State action taken in compliance with such legal obligations [of membership in the EC] is
justified as long as the relevant organization is considered to protect fundamental rights, as regards both the
substantive guarantees offered and the mechanisms controlling their observance, in manner which can be
considered at least equivalent to that for which the Convention provides [..]. By ‘equivalent’ the Court
means ‘comparable’; any requirement that the organization’s protection be ‘identical’ could run counter to
the interest of international cooperation pursued [...]. ”
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2 Kjetil Mujezinovic Larsen, “Attribution of Conduct in Peace Operations: The ‘Ultimate
Authority control” Test”, p.518.

“While certain elements of the responsibility of international organizations may have
acquired this status, there seems not to be sufficient practice either by states or by international
organizations with regard to Draft Article 5 (now article 7) DARIO to enable one to draw this conclusion. Most
of the practice concerning attribution of conduct of state organs being placed at the disposal of international
organizations concerns peacekeeping forces, and it is at least difficult to claim the status of international
customary law for a rule that is not supported by this practice.”

= Sadia R. Sorathia, “Behrami v. France: An Unfortunate Step Backwards in the Protection
of Human Rights”, p.286.

“Although the Articles on Responsibility of international Organizations are only in the
drafting phrase, the ILC has provisionally adopted the articles. Even though the articles are not definitive
statement on international law, the ILC’s work on the international organizations is nonetheless a valuable
guide on how to approach the issue of attribution when dealing with international organizations and nation-
states. The draft articles on international responsibility have already gained large support in the international
community;...”

e Marko Milanovic, TatjnaPapic, “As Bad As it Gets: The European court of Human
Rights’s Behrami and Saramati decision and General International Law”, p.293.

“The Court’s Behrami decision has one more regrettable feature. Since the Behrami
decision is, despite its great significance, ‘just’ an inadmissibility decision of the Court, all that it says in its
operative part is that it was decided by majority. The decision does not state, however, by show large a

majority was rendered; nor are there any separate or dissenting opinions attached to it
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#" Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati
and Al-jedda”, p.167.

“The Court explained that “the term ‘delegation’ in the present decision refers to the
empowering by the Council of another entity to exercise its function as opposed to ‘authorising” an entity to
carry out functions which it could not itself perform.” This difference between “delegation” and
“authorization” is not borne out by the practice of the UN Security Council, as the Council regularly uses the
wording of “authorizes” and not “delegates” in its resolutions, including in SC Res.1244.”

*® Francesco Messineo, “Thing could only get better: Al-Jedda beyond Behrami”, p.8.

“Sarooshi’s construction is problematic, ..., the theoretical framework of delegation is not
unanimously accepted. While many recognize it as a very important original contribution to the
conceptualization of Security action, the theory of ‘delegation’ is slightly divorced from practice — more
‘delege ferenda’ than lex lata, ..., the ECtHR implicitly adopted it as the lex lata without explanation.”

 Russell Buchan, “UN peacekeeping operations: when can unlawful acts committed by
peacekeeping forces be attributed to the UN?”,Legal Studies (2012), p.297.

“..whether or not the delegation of power was lawful is a matter of institutional law,
je.was the delegation of that specific power in conformity with the constituent treaty of that organizations?
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But whether an unlawful act can be attributed to an international organization is a matter to be determined
by the law relating to the responsibility of international organizations. ... The ECtHR has seriously confused
international institutional law and the law relating to the responsibility of international organizations.”

0 Marko Milanovic, Tatjna Papic, “As Bad As it Gets: The European court of Human
Rights’s Behrami and Saramati decision and General International Law”, pp.284-285.

“... the Court picked up its whole delegation-means-attribution rationale from the work of
a single author, Professor Sarooshi. However, Sarooshi did not base his analysis on the rule of attribution
dealing with the situation in which a State places one of its organs at the disposal of an international
organization. Of course, at the time Sarooshi wrote his book, the ILC had not begun to draft its articles on the
responsibility of international organizations, nor had it even completed its work on State responsibility.
Indeed, Sarooshi used Article 5 of the ILC’s work on State Responsibility, to fashion an analogous rule
applicable to international organizations. Article 5 of the Articles on State Responsibility deals with the
conduct of persons or entities exercising elements of government authority, and provides that:

‘... conduct of a person or entity which is not an organ of the State under article
4 but which is empowered by the law of that State to exercise elements of the
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government authority shall be considered an act of the State under international law,

provided the person or entity is acting in that capacity in the particular instance.’

For Sarooshi, this rule, when transposed to the context of international organizations,
would render an organization responsible when it delegated some of its powers to a State.

In our view, the problem with Professor Sarooshi ’s analysis is that he thinks of
international organizations as if they were States. The rationale behind Article 5 of the Articles on State
Responsibility is that States, which are, on the international plane, seen as aggregates of all persons and
entities subordinates to them, may not escape their responsibility by delegating their functions at domestic
level to entities which nominally may not be their organs, but are still essentially within their sphere of
plenary control. That same rationale cannot apply to the context of international organizations delegating
their functions to States, as the situation is precisely the reverse from the domestic level. It is States who set
up international organizations, among other things so they can avoid their own responsibility, not the other
way around, and it is most commonly through States that an organization may act.”

o Kasumaj v. Greece, App. No.694/05, European Court of Human Rights 2007.

- Gajic v. Germany, App. No. 31446/02, European Court of Human Rights 2007.

*% Russell Buchan, “UN peacekeeping operations: when can unlawful acts committed by
peacekeeping forces be attributed to the UN?”, p.297.

“..in, Behrami and Saramati the ECtHR was firmly of the opinion that where the UN
exercises ultimate authority and control over a peacekeeping force it will be held exclusively liable for
unlawful acts committed by peacekeepers; the liability of the UN precludes the troop contributing country
from being held liable for the same unlawful act. The troop contributing country will only be held liable
where it has specifically instructed its national contingent to contravene orders issued by the UN Force

Commander.”
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* Alexander Breitegger, “Sacrificing the Effective of the European Convention on Human
Rights on the Altar of the Effective Functioning of Peace Support Operations: A critique of Behrami & Saramati
and Al-jedda”, p.173.

“It is submitted that the decision by the court can be understood politically. Thus, the
court as a regional human rights court shied away from scrutinizing the conduct of ECHR states parties so as
to not prejudice the effective cooperation between these states and others states not party to the ECHR in
peace support operation under the auspices of the UN.”

o Behrami & Saramati cases, para.149.
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“Since operations established by UNSC Resolutions under Chapter VIl of the UN Charter
are fundamental to the mission of the UN to secure international peace and security and since they rely for
their effectiveness on support from member states, the Convention cannot be interpreted in a manner
which would subject the acts and omissions of Contracting Parties which are covered by UNSC Resolutions
and occur prior to or in the course of such missions, to the scrutiny of the Court. To do so would be to
interfere with the fulfillment of the UN’s key mission in this field including, as argued by certain parties, with
the effective conduct of its operations.”
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e Nicaragua v. United States of America, ICJ Reports 1986, para.115.

“The United States participants, even if preponderant or decisive, in the financing
organizing, training, supplying and equipping of the contras, the selection of its military or paramilitary targets,
and the planning of the whole of its operations, is still insufficient in itself, on the basis of the evidence in
the possession of the Court, for the purpose of attributing to the United States the acts committed by the
constrains the course of their military or paramilitary operations in Nicaragua. All the forms of United States
participation mentioned above, and even the general control by the respondent State over a force with a
high degree of dependency on it, would not in themselves mean, without further evidence, that the United
States directed or enforced the perpetration of the acts contrary to [international law].”

T ARSIWA,

Article 6 “The conduct of an organ placed at the disposal of a State by another State
shall be considered an act of the former State under international law if the organ is acting in the exercise of
elements of the governmental authority of the State at whose disposal it is placed.”

- Ibid, Article 8 “The conduct of a person or group of persons shall be considered an act
of a State under international law if the person or group of persons is in fact acting on the instructions of, or
under the direction or control of, that State in carrying out the conduct.”
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o Kjetil Mujezinovic Larsen, “Attribution of Conduct in Peace Operations: The ‘Ultimate
Authority control’ Test”, p.514.

“The corresponding provision in the ASR is Article 6, which provides that the conduct of
an organ placed at the disposal of a state by another state shall be considered an act of the former state if
the organ acting in the exercise of elements the governmental authority of that state. It should be noted
here that the reference in Article 6 ASR to ‘the governmental authority of the State’ necessitated an
amendment with regard to the responsibility of international organizations, as these do not possess any
governmental authority. The ILC has instead opted for a reference to the ‘Effective Control’ over the
conduct. This is a similar test used in Article 8 ASR.”

0 Prosecutor v. Dusko Tadic, IT-94-1, ICTY Decision, 15 July 1999.

" Stefan Talmon, “The Responsibility of outside powers for acts of secessionist entities”,

International and Comparative Law Quartery (2008), p.506

“...overall control will be found where the state (or organization) (a) provides ‘financial
and training assistance, military assistance, military equipment and operational support’ and (b) participates
‘in the organization, coordination or planning of military operations’.

. Application of the Convention on the Prevention and Punishment of the Crime of

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), I.C.J Reports 2007.
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“ The ‘Overall Control’ test has the major drawback of broadening the scope of State
responsibility well beyond the fundamental principle governing the law of international responsibility; a State
is responsible only for its own conduct, that is to say the conduct of persons acting, on whatever basis, on its
behalf.”

- Terry D. Gill, “Legal Aspects of the Transfer of Authority in UN Peace Operations”, p.53.

“ ... ‘Effective Control’ approach is the most logical and reasonable standard for the
purposes of attribution of conduct in the context of multinational peace operations. ..., it corresponds best
to the realities of such operations and leaves less room for gaps in accountability.”

' Russell Buchan, “UN peacekeeping operations: when can unlawful acts committed by
peacekeeping forces be attributed to the UN?”, p.300.

“Thus, | submit that at least in the context of organized groups, to determine questions of
attribution of unlawful conduct on the basis of the effective control test would be overly narrow the
responsibility of international organizations. In short, in the context of organized groups the application of the

effective control test produces an accountability gap that cannot be considered in accordance with
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international law’s demand of justice. | therefore argue that, notwithstanding the ICJ’s and the International
Law Commission’s recent rejection of the overall control test, the test for attribution of unlawful conduct
committed by organized groups should be based upon the overall control formula. UN peacekeeping
operations can certainly be regarded as organized groups. ... , if the UN were to be held liable for unlawful
acts committed by peacekeepers on the basis of the overall control test the liability would also attach to
troop contributing countries on the basis of Art 4 of the International Law Commission’s Articles on State
Responsibility, which renders states liable in principle for the unlawful acts of its organ (such as its military).”

o Nuhanovic, The Hague Court of Appeal Judgment, LJN: BR5388, 5 July 2011, para.5.9.

“The guestion whether the State had ‘Effective Control’ ... must be answered of the case.
This does not only imply that significance should be given to the question whether that conduct constituted
execution of a specific instruction, issued by the UN or the State, but also to the question whether, if there
was no such specific instruction, the UN or the State had the power to prevent the conduct concerned.”
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° Berenice Boutin, “Responsibility of the Netherlands for the acts of Dutchbat in

Nuhanovic and Mustafic: the continuous quest for a tangible meaning for “effective control” in the context

of peacekeeping”, Leiden Journal of International Law (2012), p.529.

“This interpretation acknowledges the limitations on relying on direct orders, given that ‘in
many cases, human rights abuses occur at the foot-soldier level, having been ordered neither by the United
Nations nor by the relevant state, Accordingly, the various ways in which a state uses its authority and
influences operations on the field can place it in the position to ensure that no wrongful conduct is
committed by peacekeepers.”

4 Tom Dannenbaum, “Killing at Sebrenica, effective control, and the power to prevent

unlawful conduct”, International & Comparative Law Quartery (2012), p.7.

“Nevertheless, to say that the ‘power to prevent’ interpretation of ‘Effective Control’
diverges from the understanding of ‘Effective Control’ established in Nicaragua is not to say that the
application of the former approach to peacekeeping is inconsistent with the ICJ jurisprudence. On the
contrary, there is good reason to think that the concept of ‘Effective Control” applicable to situations such as
those considered in the Nicaragua and Bosnian Genocide Cases differs, and indeed ought to differ, from the
‘Effective Control” standard applicable to peacekeeping (and other scenarios covered by Article 7 of the ILC
Draft Articles). ...”

*® Ibid, pp.7-8.

“Although the ‘power to prevent’ interpretation is not at all equivalent to the ‘overall
control” test, it does provide for a broader standard of attribution than the Nicaragua standard. Crucially,
however, the fundamental concern expressed in Bosnian Genocide regarding a broadening of that standard
of attribution is significantly reduced in the context of UN peacekeeping or other scenarios falling under
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Article 7. This because peacekeepers act on behalf of both their governments and the United Nations. Thus,
whereas the forces under considerations in Nicaragua and Bosnian Genocide had no de jure relationship to a
state—and in particular no official relationship to the United States or the former Federal Republic of
Yugoslavia respectively —peacekeepers do have genuine de jure connections to both their home states and
the UN.”

e F. Seyersted, “United Nations Forces: Some legal Problems”, British Yearbook of
International Law (1967), pp.473-477.

“Whatever view one takes of the constitutionality or otherwise of a force established and

operated by the United Nations ... or of the capacity of the United Nations under general international law to
conduct military operations, it is submitted that if the United Nations establishes a force and conduct military
operations, and if genuine command and operational control are vested in the Organization ... Thus, the
international representation of, and responsibility for, the force must vest in the Organization...”319

20 Amrallah, “The International Responsibility of the United Nations for Activities Carried

out by UN Peace-Keeping Forces”, Revue Egyptienne de droit International (1976), pp.65-66.

“« o«

the UN. would responsible for the lawful activities carried out by the armed
contingents put under its disposal by participating states as long as those activities are committed in the
exercise of U.N. functions and under its real and exclusive operational control’ and that ‘[tlhe amount of
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operation control or authority which is exercised over the U.N. force can be a useful criterion to determine
the responsibility of the various parties involved in the peace-keeping operation other than the U.N.”
- Morshe Hirsch, The responsibility of International organizations Toward Third Parties

p.65.

“The ordinary status of the force, it is suggested, will not only serve as a subsidiary test,
when the facts concerning the actual control over a particular act are not clear. Only in such a case will the
entity which regularly retains control over the activities of the wrongdoer be held responsible for the latter’s
act.

The criterion effective control will not inevitably lead to a single entity. There may well
be cases in which both the international organization and the contributing state will assume legal
responsibility jointly, e.g., where both of the shared the command and control over the organ that
committed the wrongful act.”
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% Cedric Ryngaert, “Apportioning Responsibility between the UN and Member States in
UN Peace Support Operations: An Inquiry into the Application of the ‘Effective Control’ Standard after
Behrami”, Isalel Law Review (2012), pp.155-156.

“The argument that ties liability to effective control and the capacity to prevent rights
violations in the context of UN peace operations has been made most convincingly by Dennenbaum. This is
a taxonomy which reflects the effective control criterion and therefore deserves support. Dannenbaum
distinguishes five different factual patterns which attract liability:

1. Ultra vires acts of troop-contributing states, which the UN cannot prevent and,
therefore, for which the contributing state incurs liability.

2. Acts carried out pursuant to authorised discretion by both the UN commander
and the national force commander (which means that the respective commanders have been given a choice
to carry out, or not carry out, a certain act), for which shared liability may apply because the two, or
alternatively one of them, could have prevented the act, depending on the level of control exercised. In
such a case liability will apply to the commander in a position to prevent.

3. UN orders instructing international crimes to be committed, which are
obviously attributable to the UN, but also to the contributing state, which has a duty to disobey manifestly
unlawful orders (both the UN and the contributing states are responsible is this scenario).

4. UN orders instructing violations of human rights law and humanitarian law
which do not rise to the level of international crimes, which are only attributable to the UN, and not to the
contributing state, which has no right to disobey orders in the chain of command (only the UN is responsible
in this scenario).

5. Omissions, representing failures on the part of the UN to provide sufficient
support, as a result of unwillingness or inability on the part of the UN (for example, lack of resources,
readiness), and that are therefore attributable to the UN).

- Responsibility of International Organizations: Comments and Observations received
from Governments and International Organizations, UN Doc A/CN.4/556, 12 May 2005 (‘Comments and
Observations 2005”)
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451 AR Nuhanovic v. The Netherlands uasAf Mustafic v. The

Netherlands
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“while the submission of periodic reports provides the Security Council with an important
‘oversight tool’, the Council itself or the United Nations as a whole cannot be held responsible for an
unlawful act by the State conducting the operation, for the ultimate test of responsibility remains effective
control”
* adijatunansrdiusesiauduazesinisanussnmnadesiuiamszliausatosiuns

A
aneanaRiugla @e Al Mothers of Srebrenica v. The Netherlands & United Nations
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**Nuhanovic, District court Judgment LIN: BF 0181/265615, 2008, para.4.14.1.

“If Dutchbat was instructed by the Dutch authorities to ignore UN orders or to go against
them, and Dutchbat behaved in accordance with this instruction from the Netherlands, this constitutes a
violation of the factual basis on which the attribution to the UN rests. This then creates scope for attribution
to the State. The same is true if Dutchbat to a greater or lesser extent backed out of the structure of UN
command, with the agreement of those in charge in the Netherlands, and considered or show themselves as
exclusively under the command of the competent authorities of the Netherlands for that part. If, however,
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Dutchbat received parallel instructions from both the Dutch and UN authorities, there are insufficient grounds
to deviate from the usual rule of attribution.”

*** Nuhanovic, The Hague Court of Appeal Judgment, 5 July 2011, LIN: BR5388, ILDC1742
(NL2011), para.5.9.

“The question whether the State had ‘Effective Control’ ... must be answered of the case.
This does not only imply that significance should be given to the question whether that conduct constituted
execution of a specific instruction, issued by the UN or the State, but also to the question whether, if there
was no such specific instruction, the UN or the State had the power to prevent the conduct concerned.”

“ Nuhanovic, The Supreme Court Judgment, Case no.10/04437, 13 April 2012.



125

4.5.2 af Al-Jedda v. United Kingdom

aday =3 a 1 v = o w L o w
ARLTURL993971 Twiui 20 JuAy A.A.2003 NBIMAIANIIYRININTHALNBINIAT
ansgollsnuazsgiusiingsingg Faliveisand “Multi-National Force” (MNF) latdnyndsn
soulududl 1 wgwaau A.A.2003 ansivoraninsuazansgeluinilanateidy ‘Occupying

1 328 v .
Power’  (AIUAMUNNIEVBINONUIBNYBEFITUTENINUsene) waglass “Coalition
Provisional Authority” (CPA) wiasnwianusiuacludsn lnemusuuninudunlaoends
UAN 1483 a9TuN 22 wgun1AL A.A.2003 9NUITOISUSIUIIAINGTD soNItuiun 16
RaAN A.A.2003 AazaUR3ANuANldoendouR? 1511 Weeyy1n (authorize) Tnas

o w ¥ ! A o [ A o & a v 2329 o o A
Mas MNF - Tduiasnisdnsgndnduiiesnwianuduadudsnla  aunsevaluiui 5
fguieu A.A.2004 Syuradsnlanduunddiunalunisunasesdsn uisguiadsndeesveln
no3iae MNF UjURnseddely ausuuniaiiuduasdsldeantdaudn 1546 asiuil 8

a a

A w2 o o w - = 1 330 =
HOUIYU A.A.2004 2NUYULUNIBIUIVRINDINIAY MNF N9y gummsagmahl AULUD

o A

Tui 28 Tquiey A.A.2004CPA Falanundiualudsn

Tududl 10 ganAy A.A.2004 we Al-Jedda FafuaudguAdin-sange Tagndunuda
Tngmmsnmsanigownini udldgnaudslasnosindavesansivenandng audetuil 30
Surau .a.2007 tnedlifinswisdenainuiinnisetgiuiuie Aldedda winesfids
Sinqusnidumsandilaededn wie Alledda Wudoanaudenuiiunswesdsn fey we
Al-Jedda Falarniliuafisema ans1¥o1InIReNINUYUAILNYMUNEVBINITTUNLLAENNT
Audaudeatufunasmagnssaildfidndsendlas sioutune Al-ledda 3sléButlowionags
lage1931N15ANTI0IN 8983 MNF 9asia UK Human Rights Act 1998 uagaziiniusnsdl
pude 5 vesoudynnglsuindedvduasainmduiugiu Anawdnls ‘yenayneudinsi

sdlainmuasarusiuas'vas Lilgleivsdamsnsnluninyenasinarils’

laelusenineg House of Lord Maeiansaiuazazinnyiaail madnsuyveu
glsUladiFfinnnend Behrami wazAd Saramati anudenou vivbvideansnveidng

328 Regulations concerning the Laws and Customs of War on Land, 18 October 1907.
* 5C Resolution 1511
“... [A] multinational force under unified command to take all necessary measures to
contribute to the maintenance of security and stability in Irag, including for the purpose of ensuring
necessary conditions for the implementation of the timetable and programme as well as to contribute to the
security of the United Nations Assistance Mission for Irag, the Governing Council of Irag and other institutions
of the Iragi interim administration, and key humanitarian and economic infrastructure.”

% 5C Resolution 1546

“..IMNF] shall have the authority to take all necessary measures to contribute to the
maintenance of security and stability in Irag in accordance with the letters annexed to this resolution
expressing, inter alia, the Iragi request for the continued presence of the multinational force and setting out

its tasks, including by preventing and deterring terrorism...”
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' Al-Jedda, R (on the application of ) v Secretary of State for Defence [2007] UKHL 58 (12
December 2007), para.24.

“The analogy with situation in Kosovo breaks down .. at almost every point. The
international security and civil presences in Kosovo were established at the express behest of the UN and
operated under its auspices, with UNMIK a subsidiary organ of the UN. The multinational force in Iragq was not
established at the behest of the UN, was not mandated to operated under UN auspices and was not

subsidiary organ of the UN. There was no delegation of UN power in Irag.”
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* Ibid.

“The UN did not dispatch the coalition forces to Irag. The CPA was established by the
coalition states, notably the US, not the UN. When the coalition states became occupying powers in Iraq
they had no UN mandate ... It has not, to my knowledge, been suggested that the treatment of detainees at
Abu Ghrabi was attributable to the UN rather than US. Following UNSCR 1483 in May 2003 the Role of the UN
was a limited one focused on humanitarian relief and reconstruction, a role strengthened but not
fundamentally altered by UNSCR 1511 in October 2003. By UNSCR 1511, and again by UNSCR 1546 in June
2004, the UN gave the multinational force express authority to take steps to promote security and stability in
Irag, but ... the Security Council was not delegating its power by empowering the UK to exercise its function
but was authorizing the UK to carry out functions it could not perform itself. At no time did the US or the UK
disclaim responsibility for the conduct of their forces or the UN accept it. It cannot realistically be said that
US and UK forces were under the effective command and control of the UN, or that UK forces were under
such command and control when they detain the appellant.”
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2 Al-Jedda v. The United Kingdom, App. No. 27021/08, European Court of Human Rights,
Grand Chamber Judgment 7 July 2011, para.74.

“the exercise of jurisdiction is a necessary condition for a Contracting State to be able to
held responsible for acts or omissions imputable to it which give rise to an allegation of the infringement of
richts and freedom set forth in the Convention”
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3 Ibid, para.80.

“did not consider that, as a result of the authorization contained in Resolution 1511, the
acts of soldiers within the Multi-National Force became attributable to the United Nations - or more
importantly, for the purposes of this case — ceased to be attributable to the troop-contributing nations. The
Multi-National Force had been present in Iraq since the invasion and had been recognized already in
Resolution 1483, which welcomed the willingness of Member States to contribute personel. The unified
command structure over the force, established from the start of the invasion by the United States and
United Kingdom, was not changed as a result of Resolution 1551.

2 Ibid, para.81.

“... There is no indication in Resolution 1546 that the Security Council intended to assume
any greater degree of control or command over the Multi-National Force than it had exercised previously.”

- Ibid, para.84.

1 Ibid, para.100.
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8 Ibid, para.102.

“there must be a presumption that the Security Council does not intend to impose any
obligation on Member States to breach fundamental principles of human rights [...] In the light of the United
Nation’s important role in promoting and encouraging respect for human rights, it is to be expected that
clear and explicit language would be used were the Security Council to intend States to take particular
measures which would conflict with their obligations under international human rights law.”

339 Ibid, para.109.

0 Ibid, para.110.

341 Laura Henderson, “With (Great) Power Comes (Great) Responsibility: A Move Toward
Greater Responsibility for States Exercising Power Abroad”, Urecht Journal of International and European Law
(Vol.28 Issue 74), p.54.

“However, in Al-Jedda, the Court no longer used only the ‘Ultimate Authority and

Control” test. In paragraph 84, the Court decided that the UN ‘had neither effective control nor ultimate
authority and control without making clear which test is found to be relevant one. This might be taken as a
sigh that the Court is moving away from the stricter (and highly criticized) ‘Ultimate Authority and Control’
test and moving toward ‘Effective Control’, a test used by the UN International Law Commission in its Draft
Articles of Responsibility for international Organizations.”
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? Kjetil Mujezinovic Larsen, “‘Neither Effective Control nor Ultimate Authority and
Control: Attribution of conduct in Al-Jedda”, Military law and the Law of War Review (2011), p.356.
“... the Al-Jedda decision does not in any way dispose of the ‘Ultimate Authority and

Control’ test from Behrami/Saramati, and this unfortunate.”

» Nicholas Mull, “Attribution of wrongful conduct via “effective control” as intended in
the international law commission’s draft articles on the responsibility of international organizations”.,
Available at: http://works.bepress.com/nicholas mull/1, p.19. L%ﬂ%ﬂ@ﬂﬁﬂmﬁai’uﬁ 17 dquiey w.e. 2557

»

“The conclusion that the UN exercised neither “effective control” nor “ultimate authority
and control” emphasizes two immediate points. First, the court implicitly acknowledges that “effective
control” is not the same as “ultimate authority and control”. And second, the holding suggests that

attribution can be determined by both standards.”


http://works.bepress.com/nicholas_mull/1
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4 DARIO, with commentaries, 2011, p.16, para.(4).

“Although it may not frequently occur in practice, dual or even multiple attribution of
conduct cannot be excluded. Thus, attribution of a certain conduct to an international organization does not
imply that the same conduct cannot be attributed to a State; nor does attribution of conduct to a State rule
out attribution of the same conduct to an international organization. One could also envisage conduct being
simultaneously attributed to two or more international organizations, for instance when they establish a joint
organ and act through that organ”

- Giorgio Gaja, Special Rapporteur, International Law Commission, Second Report on
Responsibility of International Organizations, UN Doc. A/CN.4/541 (April2,2004)

e Rusell Hopkins, “International Rule of Law After Al-Jedda”, Judicial Review (Mar 2012),
Vol. 17 Issue 1, p.83.

“Importantly, the ECtHR’s approach in Al-Jedda appears to acknowledge the possibility of
attribution to more than one party. The question addressed by the ECtHR was not so much whether Mr Al-
Jedda ‘s conduct should be attributed to the UN, but whether it ceased being attributable to the United
Kingdom. The ECtHR did not present a stark choice of either the United Kingdom. If that approach is correct
and followed then, subject to the language and context of future UNSCRs, it would appear to be more
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difficult for countries to avoid responsibility for the conduct of their soldiers by cloaking themselves in the
UN flag.”

347 Nuhanovic, The Hague Court of Appeal Judgment, 5 July 2011, para.5.9.

“The Court adopts as a starting point that possibility that more than one party has
‘effective control” is generally accepted, which means that it cannot be ruled out that the application of this
criterion results in the possibility of attribution to more than one party...”

** Andre’ Nollkaemper, “Dual Attribution Liability of the Netherlands for Conduct of
Dutchbat in Srebrenica”, Journal of International Criminal Justice (2011), pp.1152-1153.

“Though the possibility of dual attribution has indeed been acknowledge in legal
scholarship, and also recognized by the ILC, the proper basis for such dual attribution is not well established.
Indeed, the definition of effective control given by the ILC is unclear on whether there can be dual
attribution if one of the actors involved exercised effective control. The ILC emphasized ‘the factual control
that is exercised over the specific conduct taken by the organ or agent placed at the receiving organization’s
disposal, and the question is whether and in what case such factual control over the specific conduct can be
exercised simultaneously by the two actors.”
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* UN Secretary-General Financing of the UN Protection Force UN Doc A/51/389 (1996)
para.19.

“In the field, common sense and sound management practice dictate that the [UN Force
Commander] ensures that national contingent commanders are involved in operational planning and
decision making, especially where their respective contingents are concerned. Such involvement should take

the form of consultation among professionals in a unified force.”
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° Christopher Leck, “International responsibility in  United Nations peacekeeping
operation: command and control arrangement and the attribution of conduct”, Melbourne Journal of
international Law (2009), Vol 10.

“1. TCCs negotiating, prior to deployment, the specific tasks and zone of deployment of

their peacekeepers, and the placing of restrictions upon the employment of peacekeepers;

2. the intimate and structured ‘consultation’ that continuously take place between the
Force Commander and the NCCs on the employment of their contingents; and

3. the TCCs having significant input to the development of concept of operations and
ROEs; and their implications in terms of the effective control of the contingents; whether in the case of UN
PKOs or peace operation in general.”

! Cedric Ryngaert, “Apportioning Responsibility between the UN and Member States in
UN Peace Support Operations: An Inquiry into the Application of the ‘Effective Control’ Standard after
Behrami”, p.157.

“In UN operations, contributing states typically retain full and exclusive strategic level
command and control over their personel and equipment, whereas the UN exercises operational authority
over the troop. In such a situation, the UN and the contributing states could be considered to both exercise
effective control over the troops, and their responsibility for wrongful acts will jointly engaged. Nonetheless,
in emergency situation, or on the basis of specific arrangement, effective control may shift to either the UN
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or the contributing state, as a result of which the UN or the contributing states’s sole responsibility will be
engaged.”

*Z DARIO,

Article 48 “1. Where an international organization and one or more States or other
international organizations are responsible for the same internationally wrongful act, the responsibility of
each States or organization may be invoked in relation to that act.”

? Berenice Boutin, “Responsibility of the Netherlands for the acts of Dutchbat in
Nuhanovic and Mustafic: the continuous quest for a tangible meaning for “effective control” in the context
of peacekeeping”, p.534.

“... the question of apportion of remedies for a wrongful act for which more than one
entity is responsible receives no answer in international law. Authors advocating dual attribution in
peacekeeping usually maintain joint and several liability as an obvious consequence; however, the
implementation of such a principle in international law is not without difficulties.”
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** The Convention on the Privileges and Immunities of the United Nations,

Article 2 section 2 “The United Nations, its property and assets wherever located and by
whomsoever held, shall enjoy immunity from every form of legal process except insofar as in any particular
case it has expressly waived its immunity shall extend to any particular case it has expressly waived its
immunity. It is, however, understood that no waiver of immunity shall ex tend to any measure of execution”

> Ibid, Article 2 section 3 “The premises of the United Nations shall be inviolable. The
property and assets of the United Nations, wherever located and by whom so ever held, shall be immune
from search, requisition, confiscation, expropriation and any other form of interference, whether by
executive, administrative, judicial or legislative action.”

** Model Status of Force Agreement for Peacekeeping Operations

Article 3(3) “The Convention on Privileges and Immunities of the United Nations of 13
February 1946 shall apply to the United Nation peace-keeping operation subject to the provision specified in
the present agreement.”

*" Ibid. Article 3(4) “The United Nation peace-keeping operation, its property, funds and
assets, and its members, including the Special Representatives/Commander, shall enjoy the privileges and
immunities specified in the present agreement as well as those provided for in the Convention, to which

[host country] is a party.”
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* Foafeniu wih a4,

0 Stichting Mothers of Srebrenica and others v. the Netherlands, App.65542/12 European
Court of Human Rights, 11 June 2013.

*' UNSC Resolution 819, 16 April 1993. UNSC urged that: W all parties and others
concerned treat Srebrenica and its surroundings as a “safe area” which should be free from any armed

attack or any other hostile act.”
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2 Convention for the protection of Human Rights and Fundamental Freedoms,

Article 6 (1) “In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. ...”

363 Ibid, Article 13 “Everyone whose rights and freedoms as set forth in this Convention are
violated shall have an effective remedy before a national authority notwithstanding that the violation has
been committed by persons acting in an official capacity.”

4 Stichting Mothers of Srebrenica and others v. the Netherlands, para.158.

“International law does not support the position that a civil claim should override immunity from
suit for the sole reason that it is based on allegation of a particular grave violation of a norm of international
law, even a norm of jus cogens.”

** DARIO,

Article 43 “ A State or an international organization is entitled as an injured State or an
injured international organization to invoke the responsibility of another international organization if the
obligation breached is owed to:

(a) that State or the former international organization individually;
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(b) a group of States or international organizations including that States or the former
international organization, or the international community as a whole, and the breach of
the obligation:

(i) specially affects that State or that international organization: or

(i) is of such a character as radically to change the position of all the other

States and international organizations to which the obligation is owed with respect to the

further performance of the obligation.

- Ibid, Article 45 “1. An injured State may not invoke the responsibility of an
international organization if the claim is not brought in accordance with any applicable rule relating to the
nationality of claims.

2. When the rule of exhaustion of local remedies applies to a claim, an injured
State or international organization may not invoke the responsibility of another international organization if
any available and effective remedy has not been exhausted.”

Marten Zwanenburg, “UN Peace Operations Between Independence and

Accountability”, International Organization Law Review (2008), p.44.
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* The Secretary-General, Report of the Secretary-General on Financing of the United

Nations Protection Force, para.6, U.N. Doc. A/51/389
“it has always been the policy of the United Nations, acting through the Secretary-
General, to compensate individuals who suffered damages for which the Organization well legally reliable...”
Marten Zwanenburg, “UN Peace Operations between Independence and

Accountability”, p.32.
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> The Convention on the Privileges and Immunities of the United Nations,

Article 8 section 29 “The United Nations shall make provisions for appropriate modes of
settlement of: (a) disputes arising out of contracts or other disputes of a private law character to which the
United Nations is a party; and (b) disputes involving any official of the United Nations who by reason of his
official position enjoys immunity, if immunity has not been waived by the Secretary-General.

"™ Model SOFA, Article 51.

“Any dispute or claim of a private law character to which the United Nations
peacekeeping operation or any member thereof is a party and over which the courts of [host
country/territory] do not have jurisdiction because of any provision of the present Agreement, shall be
settled by a standing claim commission to be established for that purpose. One member of the Commission
shall be appointed by the Secretary-General of the United Nations, one member by the Government and a

chairman jointly by the Secretary-General and the Government.”
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Marten Zwanenburg, “UN Peace Operations Between Independence and

Accountability”, p.28

*" Ibid, p.45.

" ggnslsfinnu Gaja leapeduielu ILC Second Report of the Special Rapporteur 11
vdninasinsitedeitlilungrneonsy Aaunsesuiuldluniunvengmnessuinsssmaindoaiuinld

*® The Secretary-General, Report of the Secretary-General on Financing of the United
Nations Protection Force, note 12, para.38.

™ The Secretary-General, Report of the Secretary-General on Administrative and
Budgetary Aspects of Financing of the United Nations Peacekeeping Operations, U.N. Doc. A/51/903, para.12

“ The limitation on the liability of the Organization as a means of allocating the risks of
peacekeeping operations between the United Nations and host state is premised on the assumption that
consensual peacekeeping operations are conducted for the benefit of the country in whose territory they are
deployed, and that having expressly or implicitly agreed to the deployment of a peacekeeping operation in
its territory, the host country must be deemed to bear the risk of the operation and assume, in part at least,

liability for damage arising from such operation.”
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*” Model Contribution agreement (UN Doc. A/50/995)

Article 9 “The United Nations will be responsible for dealing with any claims by third
parties where the loss of or damage to their property, or death or personal injury, was caused by the
personel or equipment provided by the Government in the performance of services or any other activity or
operation under this Agreement. However, if the loss, damage, death or injury arose from gross negligence
or willful misconduct of the personel provided by the Government, the Government will be liable for such

claims.
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