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# # 5286039334 : MAJOR LAWS
KEYWORDS : CONDITION / CONDICIO / JURIDICAL ACT / CONTRACT

SURAKIT BOONRAWD : LEGAL PROBLEMS OF CONDITIONS. ADVISOR
ASSOC.PROF.SANUNKORN SOTTHIBANDHU DR. JUR., 172 pp.

Any juristic act done in the presence of all essential factual elements and without any defect in the eyes of the law
shall be instantly formed and enforceable. However, if the parties do not wish to be immediately bound by the juristic act or do
not wish to be bound forever, they can agree that the effectiveness of the juristic act depend on certain conditions. Such
conditions should be in accordance with section 182, Book | General Principles of the Civil and Commercial Code which defines the
condition as a clause by means of which the effectiveness of a juristic act is made dependent upon the occurrence or non-
occurrence of a future and uncertain event. Depending on whether, upon the arrival (or non-arrival) of the event, the juristic act is
intended to take effect or to be terminated. In theory, all effect of the juristic act should become automatically effective when the
conditions are satisfied. As the Civil and Commercial Code defines the term "condition" in Book | General Principles, it should be
applied wherever it is found, even in the other Books of the Civil and Commercial Code. Nevertheless, some sections concerning
the specific contracts in the Civil and Commercial Code separately specify the conditions. The legal issue has arisen that whether
the definition and the legal effect of the condition under section 182 shall apply to those cases. This is the background of this
study

From the studly, it is found that the legal system of Thailand adopts one-agreement system to determine the juristic act
system. The condition is for the whole juristic act. Therefore, the interpretation of the term “condition” in section 349 of the Civil
and Commercial Code, which only mentions the effect of obligation, and in section 459, which only mentions the effect on the
property, to have the same meaning of the “condition” in section 182, does not agree with the fundamental principle of
conditions. While in France, also adopting one-agreement system to determine the contract system, the contracts constitute the
obligation and the obligation constitutes the transfer of property right. This is in accordance with the fundamental principle of
conditions and explicable. In Germany, they have the same system of juristic act as in Thailand but they adopt the two-agreement
system or the principle of separation (Trennungsprinzip), separating the juristic act of obligation and the real contract (dinglicher
vertrag) so the conditions can be determined both in the juristic act of obligation and the real contract. This is in accordance with
the fundamental principle of conditions as well. However, the Burgerliches Gesetzbuch or the German Civil Code has the exclusion
clause in section 925 forbidding the agreement on conditions in real contract relating to immovable properties to protect the third
parties. The researcher also found some issues on the intention of the definition of condition under section 182 and the essential
elements to form the contract which may not be in accordance with the fundamental principle of conditions and may have some
limitations. For this, the term "condition" can be interpreted in several ways depending on the intention of the parties. This causes

different legal effects depending on the type of the conditions specifying by the parties of such juristic act.

Therefore, the researcher would like to suggest a solution of this legal issue by understanding the fundamental
principle of conditions and classifying the type of conditions by defining it for the sake of clarity. This can solve the said legal issues
arisen in Thai legal system. In addition, the two-agreement system, or the principal of separation (Trennungsprinzip), of German law
may also help improve Thai legal system and may solve the legal issues as well. However, other relevant laws, which are not
under the scope of this thesis because this thesis only emphasizes the conditions, may also have to be amended. The advantages
and disadvantages of adopting such system cannot be predicted. Hence, the adoption of the two-agreement system will not be

easy and immediate.

Field of Study : __LAWS Student’s Signature

Academic Year ;2012 Advisor’s Signature
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' “CIVIL CODE” [Online]. Available From http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-
translations. June 13, 2012].
" Art. 1168
An obligation is conditional where it is made to depend upon a future and uncertain event,
either by suspending it until the event happens, or by cancelling it, according to whether the event happens or

not.
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" Art. 1181
An obligation contracted under a condition precedent is one which depends either on a
future and uncertain event, or on an event having presently happened, but still unknown to the parties.
In the first case, the obligation may be performed only after the event.
In the second case, the obligation takes effect as from the day when it was contracted.

: Planiol, M.. Treatise on the Civil Law. Vol.1, Part 1. 11th ed.. Translated by the Louisiania State Law

Insitute. Copyright by the Louisiania State Law Insitute, 1938. P.211.
At 1175
Every condition must be fulfilled in the manner in which the parties have in all likelihood
wished and intended that it should be.
> Ibid., P.213.
T A 1172
Any condition relating to an impossible thing, or contrary to public morals, or prohibited by

law, is void, and renders void the agreement which depends upon it.
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¢ Planiol, M.. Treatise on the Civil Law. Vol.2, Part 1. 11th ed.. Translated by the Louisiania State Law
Insitute. Copyright by the Louisiania State Law Insitute, 1938. P.719.
" At 1173
A condition not to do an impossible thing does not render void the obligation contracted
upon that condition.
> Ibid.
T At 1174
An obligation is void where it was contracted subject to a potestative condition on the part of
the one who binds himself.

® Ibid., P.721.
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T At 1169
A casual condition is one which depends upon chance and which is in no way in the power of

the creditor or of the debtor.
At 1170
A potestative condition is one which makes the fulfilment of the agreement depend upon an

event which one or the other of the contracting parties has the power to make happen or to prevent
T A 1171
A mixed condition is one which depends at the same time upon the wish of one of the

contracting parties, and upon the wish of a third party
At 1181
An obligation contracted under a condition precedent is one which depends either on a

future and uncertain event, or on an event having presently happened, but still unknown to the parties

" Art. 1183
A condition subsequent is one which, when it is fulfilled, brings about the revocation of the

bligation, and which puts things back in the same condition as if the obligation had not existed
It does not suspend the fulfilment of the obligation; it only compels the creditor to return

what he has received, in the case where the event contemplated by the condition happens
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" Art. 1184

A condition subsequent is always implied in synallagmatic contracts, for the case where one
of the two parties does not carry out his undertaking.

In that case, the contract is not avoided as of right. The party towards whom the undertaking
has not been fulfilled has the choice either to compel the other to fulfil the agreement when it is possible, or to
request its avoidance with damages.

Avoidance must be applied for in court, and the defendant may be granted time according to
circumstances.

" bid., P.217.
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® Ibid.
" At 1138

An obligation of delivering a thing is complete by the sole consent of the contracting parties.

It makes the creditor the owner and places the thing at his risks from the time when it should
have been delivered, although the handing over has not been made, unless the debtor has been given notice to
deliver; in which case, the thing remains at the risk of the latter.

* Ibid.,, P.217-218.
" At 1182

Where an obligation was contracted under a condition precedent, the thing which is the
subject matter of the agreement remains at the risk of the debtor who has bound himself to deliver it only in the
case of the occurrence of the condition.

Where the thing perishes entirely, without the fault of the debtor, the obligation is
extinguished.

Where the thing has been deteriorated without the fault of the debtor, the creditor has the
choice either to avoid the obligation, or to demand the thing in the condition in which it is, without any price
reduction.

Where the thing has been deteriorated through fault of the debtor, the creditor has the right

either to avoid the obligation, or to demand the thing in the condition in which it is, with damages.
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" Art. 2257
The statute of limitations does not run :
..With regard to a chose in action which depends upon a condition, until that condition
occurs.
Ibid., P.218.
" Art. 1180
A creditor may, before the condition is fulfilled, take all steps to preserve his right.
T At 1166
Nevertheless, creditors may exercise their debtor's rights and actions, except those which are
exclusively dependent on the person.

" bid.
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" At 1179
A condition which is fulfilled has a retroactive effect to the day when the undertaking was
contracted. Where the creditor dies before the condition is fulfilled, his rights pass to his heir.
" Art. 1040
Any testamentary disposition made under a condition depending upon an uncertain event,
and such that, in the intention of the testator, that disposition is to be carried out only where the event happens
or does not happen, lapses if the appointed heir or the legatee dies before the condition is fulfilled.
* Ibid.,
" Ibid., P.220.
T At 1178
A condition is deemed fulfilled where it is the debtor, bound under that condition, who has

prevented it from being fulfilled.
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** Footnote Il. Ibid., P.219.
" At 1181
...In the first case, the obligation may be performed only after the event.
In the second case, the obligation takes effect as from the day when it was contracted.
* Ibid.
** Ibid., P.220.
At 1176
Where an obligation is contracted subject to the condition that an event will happen within a
fixed time, that condition is deemed failed where the time has elapsed without the event having happened.
Where there is no time fixed, the condition may always be fulfilled; and it is deemed failed only when it has

become certain that the event will not happen.
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" At 1177
Where an obligation is contracted subject to the condition that an event will not happen in a
fixed time, that condition is fulfilled when that time has expired without the event having happened: it is so too
when, before the term, it is certain that the event will not happen; and where there is no determined time, it is
fulfilled only when it is certain that the event will not happen.
T At 1178
A condition is deemed fulfilled where it is the debtor, bound under that condition, who has
prevented it from being fulfilled.

v Planiol, M.. Treatise on the Civil Law. Vol.1, Part 1. P.213-214.
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" At 711
Ownership of property is acquired and transmitted by succession, by gift inter vivos or will,
and by the effect of obligations.
" Art. 1583
It is complete between the parties, and ownership is acquired as of right by the buyer with
respect to the seller, as soon as the thing and the price have been agreed upon, although the thing has not yet

been delivered or the price paid.
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Fasunieulutinunds  (auflésende Bedingung)

*® “Bundesministerium der Justiz. German Civil Code” [Online]. Available From http://www.gesetze-im-
internet.de/englisch_bgb/index.html. [June 13, 2012].
" Section 158
(1) If a legal transaction is entered into subject to a condition precedent, the legal transaction
that is subject to the condition comes into effect when the condition is satisfied.
(2) If a legal transaction is entered into subject to a condition subsequent, the effect of the
legal transaction ends when the condition is satisfied; at this moment the previous legal situation is restored.

v Cohn E.J.. Manual of German lLaw. Vol.l. London : The British Institute of International and

Comparative Law, 1968. P.85.
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" Section 138
(1) A legal transaction which is contrary to public policy is void.
(2) In particular, a legal transaction is void by which a person, by exploiting the predicament,
inexperience, lack of sound judgement or considerable weakness of will of another, causes himself or a third
party, in exchange for an act of performance, to be promised or granted pecuniary advantages which are clearly

disproportionate to the performance.
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" Section 160
(1) Any person who has a right subject to a condition precedent may, in the case of the
satisfaction of the condition, demand damages from the other party if the latter, during the period of suspense, is
at fault for defeating or adversely affecting the right dependent on the condition.
(2) In the case of a legal transaction entered into subject to a condition subsequent, the
person to whose advantage the former legal situation is restored has the same claim on the same conditions.
" Section 161
(1) If a person has disposed of a thing, and the disposition is subject to a condition precedent,
any further disposition which he makes as regards the thing in the period of suspense is ineffective on the
satisfaction of the condition to the extent that it would defeat or adversely affect the effect subject to the
condition. Such a disposition is equivalent to a disposition which is effected during the period of suspense by
execution or attachment or by the administrator in insolvency proceedings.
(2) In the case of a condition subsequent, the same applies to the dispositions of a person
whose right expires on the fulfilment of the condition.
(3) The provisions in favour of those who derive rights from an unauthorised person apply

with the necessary modifications.
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" Section 162
(1) If the satisfaction of a condition is prevented in bad faith by the party to whose
disadvantage it would be, the condition is deemed to have been satisfied.
(2) If the satisfaction of a condition is brought about in bad faith by the party to whose
advantage it would be, the condition is deemed not to have been satisfied.
#* Cohn E.J.. Manual of German Law. P.85.
" Section 159

If, under the terms of a legal transaction, the consequences linked to the satisfaction of the
condition are to become effective from an earlier time, then when the condition is satisfied the parties are under
a duty to render each other the performance that they would have rendered if the consequences had occurred

at the earlier time.
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Section 875

(1) The cancellation of a right in a plot of land, except insofar as otherwise provided by law,
requires a declaration by the person entitled that he surrenders the right, and the deletion of the right in the
Land Register. The declaration must be made to the Land Registry or to the person for whose benefit it is made.

" Section 959

A movable thing becomes ownerless if the owner, in the intention of waiving ownership, gives

up the possession of the thing.
" Section 873
(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with a

right and the transfer or encumbrance of such a right require agreement between the person entitled and the
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other person on the occurrence of the change of rights and the registration of the change of rights in the Land
Register, except insofar as otherwise provided by law.
" Section 929
For the transfer of the ownership of a movable thing, it is necessary that the owner delivers
the thing to the acquirer and both agree that ownership is to pass. If the acquirer is in possession of the thing,
agreement on the transfer of the ownership suffices.
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" Section 925
(1) The agreement between the alienor and the acquirer (declaration of conveyance)
necessary for the transfer of ownership of a plot of land under section 873 must be declared in the presence of
both parties before a competent agency. Any notary is competent to receive the declaration of conveyance,
notwithstanding the competence of other agencies. A declaration of conveyance may also be made in an in-court
settlement or in an insolvency plan that has been finally and non-appealably confirmed.
(2) A declaration of conveyance that is made subject to a condition or a stipulation as to time

is ineffective.
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FRENCE CIVIL CODE

Artcle 711
Ownership of property is acquired and transmitted by succession, by

gift inter vivos or will, and by the effect of obligations.

Article 1040

Any testamentary disposition made under a condition depending
upon an uncertain event, and such that, in the intention of the testator, that
disposition is to be carried out only where the event happens or does not happen,

lapses if the appointed heir or the legatee dies before the condition is fulfilled.

Article 1138

An obligation of delivering a thing is complete by the sole consent of
the contracting parties. It makes the creditor the owner and places the thing at his
risks from the time when it should have been delivered, although the handing over
has not been made, unless the debtor has been given notice to deliver; in which

case, the thing remains at the risk of the latter.

Article 1168
An obligation is conditional where it is made to depend upon a future
and uncertain event, either by suspending it until the event happens, or by

cancelling it, according to whether the event happens or not.

Article 1169
A casual condition is one which depends upon chance and which is in

no way in the power of the creditor or of the debtor.
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Article 1170
A potestative condition is one which makes the fulfilment of the
agreement depend upon an event which one or the other of the contracting parties

has the power to make happen or to prevent.

Article 1171
A mixed condition is one which depends at the same time upon the

wish of one of the contracting parties, and upon the wish of a third party.

Article 1172
Any condition relating to an impossible thing, or contrary to public
morals, or prohibited by law, is void, and renders void the agreement which depends

upon it.

Article 1173
A condition not to do an impossible thing does not render void the

obligation contracted upon that condition.

Article 1174
An obligation is void where it was contracted subject to a potestative

condition on the part of the one who binds himself.

Article 1175
Every condition must be fulfilled in the manner in which the parties

have in all likelihood wished and intended that it should be.

Article 1176
Where an obligation is contracted subject to the condition that an
event will happen within a fixed time, that condition is deemed failed where the

time has elapsed without the event having happened . Where there is no time fixed,
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the condition may always be fulfilled; and it is deemed failed only when it has

become certain that the event will not happen.

Article 1177

Where an obligation is contracted subject to the condition that an
event will not happen in a fixed time, that condition is fulfilled when that time has
expired without the event having happened: it is so too when, before the term, it is
certain that the event will not happen; and where there is no determined time, it is

fulfilled only when it is certain that the event will not happen.

Article 1178
A condition is deemed fulfilled where it is the debtor, bound under

that condition, who has prevented it from being fulfilled.

Article 1179
A condition which is fulfilled has a retroactive effect to the day when
the undertaking was contracted. Where the creditor dies before the condition is

fulfilled, his rights pass to his heir.

Article 1180
A creditor may, before the condition is fulfilled, take all steps to

preserve his right.

Article 1181

An obligation contracted under a condition precedent is one which
depends either on a future and uncertain event,

or on an event having presently happened, but still unknown to the
parties.

In the first case, the oblication may be performed only after the

event.
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In the second case, the obligation takes effect as from the day when it

was contracted.

Article 1182

Where an obligation was contracted under a condition precedent, the
thing which is the subject matter of the agreement remains at the risk of the debtor
who has bound himself to deliver it only in the case of the occurrence of the
condition.

Where the thing perishes entirely, without the fault of the debtor, the
obligation is extinguished.

Where the thing has been deteriorated without the fault of the
debtor, the creditor has the choice either to avoid the obligation, or to demand the
thing in the condition in which it is, without any price reduction.

Where the thing has been deteriorated through fault of the debtor,
the creditor has the right either to avoid the obligation, or to demand the thing in

the condition in which it is, with damages.

Article 1183

A condition subsequent is one which, when it is fulfilled, brings about
the revocation of the obligation, and which

puts things back in the same condition as if the obligation had not
existed.

It does not suspend the fulfilment of the obligation; it only compels
the creditor to return what he has received, in the

case where the event contemplated by the condition happens.

Art. 1184

A condition subsequent is always implied in synallagmatic contracts,
for the case where one of the two parties does not carry out his undertaking.

In that case, the contract is not avoided as of right. The party towards

whom the undertaking has not been fulfilled has the choice either to compel the
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other to fulfil the agreement when it is possible, or to request its avoidance with
damages.
Avoidance must be applied for in court, and the defendant may be

granted time according to circumstances.

Article 1583
It is complete between the parties, and ownership is acquired as of
right by the buyer with respect to the seller, as soon as the thing and the price have

been agreed upon, although the thing has not yet been delivered or the price paid.

Article 2257

The statute of limitations does not run :

With regard to a chose in action which depends upon a condition,
until that condition occurs;

With regard to a claim on a warranty, until dispossession has taken
place;

With regard to a chose in action on a fixed day, until that day has

occurred.
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Section 138

(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by
exploiting the predicament, inexperience, lack of sound judgement or considerable
weakness of will of another, causes himself or a third party, in exchange for an act of
performance, to be promised or granted pecuniary advantages which are clearly

disproportionate to the performance.

Section 158

(1) If a legal transaction is entered into subject to a condition
precedent, the legal transaction that is subject to the condition comes into effect
when the condition is satisfied.

(2) If a legal transaction is entered into subject to a condition
subsequent, the effect of the legal transaction ends when the condition is satisfied;

at this moment the previous legal situation is restored.

Section 159

If, under the terms of a legal transaction, the consequences linked to
the satisfaction of the condition are to become effective from an earlier time, then
when the condition is satisfied the parties are under a duty to render each other the
performance that they would have rendered if the consequences had occurred at

the earlier time.

Section 160

(1) Any person who has a right subject to a condition precedent may,
in the case of the satisfaction of the condition, demand damages from the other
party if the latter, during the period of suspense, is at fault for defeating or adversely

affecting the right dependent on the condition.
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(2) In the case of a legal transaction entered into subject to a
condition subsequent, the person to whose advantage the former legal situation is

restored has the same claim on the same conditions.

Section 161

(1) If a person has disposed of a thing, and the disposition is subject to
a condition precedent, any further disposition which he makes as regards the thing in
the period of suspense is ineffective on the satisfaction of the condition to the
extent that it would defeat or adversely affect the effect subject to the condition.
Such a disposition is equivalent to a disposition which is effected during the period of
suspense by execution or attachment or by the administrator in insolvency
proceedings.

(2) In the case of a condition subsequent, the same applies to the
dispositions of a person whose right expires on the fulfilment of the condition.

(3) The provisions in favour of those who derive rights from an

unauthorised person apply with the necessary modifications.

Section 162

(1) If the satisfaction of a condition is prevented in bad faith by the
party to whose disadvantage it would be, the condition is deemed to have been
satisfied.

(2) If the satisfaction of a condition is brought about in bad faith by
the party to whose advantage it would be, the condition is deemed not to have

been satisfied.

Section 873

(1) The transfer of the ownership of a plot of land, the encumbrance
of a plot of land with a right and the transfer or encumbrance of such a right require
agreement between the person entitled and the other person on the occurrence of
the change of rights and the registration of the change of rights in the Land Register,

except insofar as otherwise provided by law.



167

(2) Before the registration, the parties are bound by the agreement
only if the declarations are notarially recorded, or made before the Land Registry, or
submitted to the Land Registry, or if the person entitled has delivered to the other
person an approval of registration that satisfies the provisions of the Land Register

Act [Grundbuchordnung].

Section 875

(1) The cancellation of a right in a plot of land, except insofar as
otherwise provided by law, requires a declaration by the person entitled that he
surrenders the right, and the deletion of the right in the Land Register. The
declaration must be made to the Land Registry or to the person for whose benefit it
is made.

(2) Before the deletion, the person entitled is obliged by his
declaration only if he has made it to the Land Registry or has delivered to the person
for whose benefit it is made an approval of the deletion that complies with the

provisions of the Land Register Act [Grundbuchordnung].

Section 925

(1) The agreement between the alienor and the acquirer (declaration
of conveyance) necessary for the transfer of ownership of a plot of land under
section 873 must be declared in the presence of both parties before a competent
agency. Any notary is competent to receive the declaration of conveyance,
notwithstanding the competence of other agencies. A declaration of conveyance
may also be made in an in-court settlement or in an insolvency plan that has been
finally and non-appealably confirmed.

(2) A declaration of conveyance that is made subject to a condition or

a stipulation as to time is ineffective.
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Section 929

For the transfer of the ownership of a movable thing, it is necessary
that the owner delivers the thing to the acquirer and both agree that ownership is to
pass. If the acquirer is in possession of the thing, agreement on the transfer of the

ownership suffices.

Section 930
If the owner is in possession of the thing, the delivery may be
replaced by a legal relationship being agreed between the owner and the acquirer

by which the acquirer obtains indirect possession.

Section 931
If a third party is in possession of the thing, delivery may be replaced

by the owner assigning to the acquirer the claim to delivery of the thing.

Section 959
A movable thing becomes ownerless if the owner, in the intention of

waiving ownership, gives up the possession of the thing.
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