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ORACHANAN BOONMEE: RELATION BETWEEN WTO AGREEMENT AND PROTOCOL OF
ACCESSION : THE CASE STUDY OF CHINA - MEASURES RELATED TO THE EXPORTATION
OF VARIOUS RAW MATERIALS AND RARE EARTHS, TUNGSTEN AND MOLYBDENUM.
ADVISOR: ASSOC. PROF. TASHMAI THONGURAI, 155 pp.

The objective of this Thesis is to study whether the decisions of the World Trade
Organization which assumed that Protocol of Accession had been considered superior to WTO
Agreement is inconsistent with the precedent of GATT/WTO which has had tendency to balance
suitably between trade and environment. On account of this the researcher describes the
evolution and interpretation of the Protocol cases and interpretation of Article 20 (g) since the
establishment of GATT and WTO; explains rules of interpretation under Vienna Convention 1969
as well as analyzes the cases study on China — Measures Relating to the Exportation of Various

Raw Materials and Rare Earth, Tungsten and Molybdenum.

The finding indicates that GATT 1947 has been given considerably more weight than
Protocol of Accession in GATT jurisprudence because if this is not the case, Protocol would be
change and dismantle the stability and predictability of GATT 1947 which was then only treaty in
force. However, in the era of WTO, Protocol of Accession has been superior to GATT 1994 which
is in WTO Annex because WTO Agreement is of the ‘Single Undertaking’ character. When there
exist differences between Article 20 (¢) GATT 1994 and Protocol of Accession, the Panel and
Appellate Body then had a tendency to avoid interpreting that Protocol of Accession is an
integral part of GATT 1994. They have rather emphasized the text of the Protocol than equalized
trade and environment such as China - Raw Materials/ China - Rare Earths. If terms of the
Protocol have no reference to GATT 1994, the Member by Accession cannot exercise its right to
regulate under Article 20 (g) GATT 1994 through the Protocol as to this issue there are many
opinions and arguments from legal scholars and one panelist from China - Rare Earths case which
can be concluded that Protocol of Accession should be considered an integral part of GATT
1994. Therefore, the Member by Accession should include comprehensive terms in the covered

agreements since accession negotiation.

Field of Study: Laws Student's Signature

Academic Year: 2014 Advisor's Signature
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’ Report on China-Measures Affecting Imports of Automobile Parts, 2008 (WT/DS339/R WT/DS340/R
WT/DS/342).

¢ Report on China-Measures Affecting Trade Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, 2009 (WT/DS363/R WT/DS363/AB/R).

° Report on China-Measures Related to the Exportation of Various Raw Materials, 2012 (WT/DS394/AB/R
WT/DS395/AB/R WT/DS398/AB/R).

¢ Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and Molybdenum,
2014 (WT/DS431/AB/R WT/DS432/AB/R WT/DS433/AB/R).

! Appellate Body Report on United States-Standards for Reformulated and Conventional Gasoline, 1996
(WT/DS2/AB/R), para 17.
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UsemAau13nues WTO  Usznaulumiaussnaumoiunabasusstnanadmmun
o a o 1 o aa a ’
nAYUTLINA {]afguummﬁzmmmm 161 Usend  LLazgilannalauseinansanisnansai
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WTO #e nauselevunlasuledluaundn tawn dnslunisdignain (Market Access)

" World Trade Organization. Understanding The WTO : The Organization Members, and Observers
[Online]. Availiable from: https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm [April 28, 2015]
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giuzdsunaaundn anslunistunuimlunisasanisiiiintuluewian (Free Trade
Negotiations) winsidnduaandn WTO agfiuselovinneg unune egrslsAmunisigndu
aundnsanandenninieuiuiusnsanieldanuanas WTO  uazUssimAaundniesnaos
wiouilazuFoRmuusnsdiau WTO sewuiiy’

audnfidewhiansnsdiluaundn Ao Ussmraundnfidannenduieuiiuiay
1997 FaUsznaaundnues WTO 1audald 2 Uszuan liun’

(n) Uszinraandndedu (Original Membership) aneds Ussinaniusiisdunia
GATT (Contracting par‘ties)L1 wUszmaRasusluauanassou Uruguay ﬁﬂqx‘i Marrakesh
Usewnd Morocco  Tuiouiuwneaud a.d. 1993 wazidnsiuduaundn WTO nenduiou

W8 A.A.1994 WRADINDULADULUIAY A.A.1997 TFauAuAnzuUnSIlUirUaIa LA

1 Ay A.A.1995 usirauvevengsEazia1lyi wasUsewawmaluauyniunuiusnIdlves

(% ]
= 4 =

v % 5 = i a a
mmmamﬂmmmnmma‘lm WTO (8nL3UNIANUIN 4) FIUTLLNALNAIUITABILUENT

v

Usglevtiuaztorniiu (Concessions and Commitments) Tuisesdua Yoanndounienid
AANINT NMIAMYUALUALNYATHAZUINISAD WTO Liednyindunisi (Schedules) wuuving
GATT 1994 Ipedenniumieg dilunauiainnisesaniiuiesdosiu @  interested

Members agreed) y19lusEAUNINIALALINNAIATENINUTHNANIA GATT yavane

2 o o a ' ) a ¢ G
Vivyde (qnuege) nesgls, nguanawAsugiasenineUsemne: GATT uag WTO : uniialy, fiuinsad 4 (ngamnwe

dhednfiaidgyay, 2556), wii 56.

® Soafeaty, wih 59.

* Article XI: Original Membership Marrakesh Agreement Establishing the World Trade Organization

1. The contracting parties to GATT 1947 as of the date of entry into force of this Agreement, and the
European Communities, which accept this Agreement and the Multilateral Trade Agreements and for which
Schedules of Concessions and Commitments are annexed to GATT 1994 and for which Schedules of Specific
Commitments are annexed to GATS shall become original Members of the WTO.

® prARuan 4 wuuineanuanasngld WTO fie anumnaswanerlie (Plurilateral Trade Agreements) Tnenis
i Buandntusgiuanuaiiasla Wy anuanashdsnisdieinagiunaidou (Agreement on Trade in Civil
Aircraft) mnsumnasindenmsindelagsy (Agreement on Government Procurement) Wusiu {n3u1a391n19658MNg
Uszna nsgnsremnded. difiieadesiunsiasa @iesanisimmand) feeuled]. uwndiin -

www.thaifta.com/trade/km/kmé6_wto.doc [imadletuil 18 unsieu. 2558])
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@) UszwadudnTidnunnnends (Members by Accession) #e Ussinadidnaniy
anususadasdnduaundn WTO anewdudeuiiuiay 1997 TaeUszinaiisosnisindu
aunBnazdosdudotaus (Terms of Admissions) feAmynauwes WTO fidstuiiefiansan
eandunineg Mieades

AINUIRNTT 12 suaammmﬂaa{f@ﬁgq wT0® (Marrakesh Agreement Establishing the

[

World Trade Organization) lészyin “Sgniooranwnmaninsladeiidunadasslunis
Fiflunnuduiusdandednneuenenanan uarlunisduiunsdug sumiuanasiuas
AUANEINIIAINNAAR9Y ol uduanBnaiuainuanasild anudeulafiazanas
ssrnedgunaiidduaundndu wio msdluanndndinanasihluldfuauanasiuae
AINANAINITATMUUNANIANIARWINKULYINEFI8” 11951 12 fana1lanamdnnisdndy
andnues WTO ufufouszimanidves GATT 1947 lnsussimeiidnunduandnlviag
Faldlaweusulnduaundn wro suninagldsuniseeansuainuszwmeanndn WTO lagdaq

(%
Y

1 2 & ¥ [ a =
NIUATZUIUNITEATI DIVUADULASNITUIUNITAITH T UANNITNUDY WTO  dviaviun 4

Tupaui 1 udstayaineriuussinanuly WTO $umsiu (tell us about yourself)
Uszaniadiasidnduaundn WTo desudsulouieneiiunisiuasiasugiaifinansevuse

WTO Tegnsuinduduiin (Memorandum) Fedunnfsndnilaggnasivaeulaganyyinay

® Article XIl Marrakesh Agreement Establishing the World Trade Organization

1. Any State or separate customs territory possessing full autonomy in the conduct of its external
commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such accession shall
apply to this Agreement and the Multilateral Trade Agreements annexed thereto.

" World Trade Organization. Understanding The WTO: The Organization Membership, alliances and
bureaucracy [Online]. Available from: https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm iag

Viywdly (qnuegn) vesals, ngvanewasygiasendnasewme: GATT uag WTO: unyialy, fiuniassil 4 (nganwe : drdniiui

Tayayu, 2556), w1 58-59.
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(Working Party) el ﬂmzﬁwmu;ﬁmaaaaugﬂ&y’qmmmﬂammam%aﬁw6‘] Fauszine
aundnynusseiansadandndunmeinud’
%umuﬁ 2 wsadusneusena (Work out with us individually what you have
to offer)

denuzvhanuldnsaaeudeyavessumagaiasdnivandnedafivmesedu
WONITD (sufficient progress on principles and policies) 919INMSEUAUNITATIN TR
vinmalumnelusgrinsinugyihnusiiunsnseaoude niidouasanseduninaimee
devszimaidnduaun@niiauuandisiu mauselevinianisdffinnuunneiaiugie
(different trading interests) lngsuaziBuanisiasanazaseunguieynifuiisadiunisan
danBraning waznsitngnatn saudauloviedug MArfuauduazu3nis tariff rates
and specific market access commitments) Tun151ATMVUNINIAAINGTD DINNITAINRUA
Uselawtisngg m1ansén Useneduiiluaudn wio  @lidiasawuuniand) Aldsu
UstlomimamsaidleUssmagasinsldididuamsn wro ud dadulusmuvannislsiden
UfjuR (Non-discrimination)

Funoudl 3 srnunnasmsdlugundn (Let’s draft membership terms)

HI9AUZYINNIUATIIADUALTUADUT 1 wazdunaun 2 @Saiseuses wirduiteuly

(%
P

mainduaundn (Terms of Accession) uldlngauysaluds Inenszuaunseneg waiilay
U51n9 luguiuureIseuveInnzying (Report of working party) /fisansnisidndu
au1%n (Protocol  of  Accession)  wazn131eteynulunsann18vesUssinagaing

(Schedules of the Member Commitments)

® audnvesearyinauntsdiduaindn (Membership of Working Party) LﬂﬁiaﬂﬂﬂiﬁnﬂﬂizLwﬂ‘ﬁlL‘fJumJ’l%ﬂ
WTO favsasinsdniuaninvesnmerhauld aushouiifuelngfiaeiandnaushauis 62 Ussna wildludud
UsziwAainInanananglsusag LLammw‘mmﬁﬁﬁummLﬁnﬁqmﬁﬂwmﬂam%mﬁm 17 Uszwne (World Trade
Organization. HANDBOOK ON ACCESSION TO THE WTO: CHAPTER 4 The accession process — the procedures and
how they have been applied 4.2 Application for membership and establishment of Working Party [Online].
Available from: https://www.wto.org/english/thewto_e/acc_e/cbt_course_e/c4s2pl_e.htm [April 28, 2015])
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Funeudl 4 nsaswd (the decision)

ALY 12 ganth 2 vasrnuanasings WTO nsndninnsidnduandndes
ruUsEyAazaUsIIlUYes WTO (General Council) wiefiusyyuiguun3 (Ministerial
Conference) Tnenazuunimilusosamdsuitoulonsdnduand nvesUssnaiiadasdu
aunBndeideednamnn (consensus) ognstios 2 u 3 vesaunTn WTO Wanus ualdiAzwuL
nsuusswedadinsduaundnfidosihannegnateos 2 lu 3 Usswedalinsdananndlans
favasuufisarsnstnduandnvseldils msenisadasdnduamndn WTo vesmvane

[%
[

Ussineeaneunsivdnendu (Ratify) 3nsganivsenunguunevessyiudenoy uas
mMaiuduandn WTo veswsemagasinsazinaauysaldoiilonsuimun 30 Sutfuusinng
aquuisansnsluanndn
msfinsanysemagatasidnduandnanendaldszoznardeutisuiuiiesnin
dessimsdnmsendeyaiisrfiuuloviemenisiuazulovieimsugianinanssuienn
anas WTO deaudla/usuusengrunediouldtsdueglvdanuaonndesiunguazniinives
WTO #dldszaznalitosndn 1 - 2 FlunissumsiasanuaznisoysiBngrunedng
uarmslasfuiiaueinuiidadet uaziasaminiAtulsemaaindndu (egslaiu
1139n13) lngusemamaainuikasUsemangy LDCs (Least-Developed Countries) 38
Usznafiidosinlunisianussimaluszorenfizuuss awdszaudymaouthaunniiily
Fosmsasnuazmsudlungrmnemszamutiuy
Usziufiddluduneunarnssuiumsasadidugaindnves WTO fifte Uszne
AasinsazAevintayniiu (Commitments) AU WTO  9132an8ns1A18AANINT kaveniin

aUassAN1IN13ANNTYATE (Non - tariff Barriers) #ldUsAvagliadadunuszaziiai

AU (given time frame)

? Article XII : Marrakesh Agreement Establishing the World Trade Organization
2. Decisions on accession shall be taken by the Ministerial Conference. The Ministerial Conference shall
approve the agreement on the terms of accession by a two-thirds majority of the Members of the WTO.

0 o o a ' @ ~ ¢ YA
Viyeile (qnwean) veswls, nguunewAsygiasendneUsema: GATT uag WTO : unviald, Winviased 4

(nganwe dninfiaiageyau, 2556), wil 58.
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“WTO - minus” " agslsfimunisTiilenudrin WTO - plus waz WTO - minus Sadude
Mdssiuegannlunguiinivmsanlng iesnniinanengmnefiunnsiisiusgrstaau
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a =

wnldlunisusussueursvgiaveslsumaainsdingn Ao Weansnisdnduaudnd
Fundn “WTO - plus waz WTO - minus” tngianizegsdansldfifarsnsdiduamndni
136091 “WTO — minus” ﬁUﬂdeSSLWﬂﬁﬁﬁﬂquﬂﬁaaﬁqm (Least-Developed Country
Applicants: LDCs)  tW512nguusstnAning1idssuauLAsygnauanseanUsemeaundniy
WTO uastdunguussmanisnunslunisiasasiesesies Usznoufudiaundednnisaing
Wusnsdludnvaefiddositnegraduninunnas WTO - Minus (Junisdassnwinalnues
WTO uazanusglovivesUssmagasingifieusulisemadatasdnanuivssuauiasugia
Tinnulndestussdeunmsingldnseuaunnas wro'™
Y

X aa Y @ a o w J
UDNINUNTANTN TN UANNTNEINUBEN UARISUUNUNY WTO uangusenis

Toun

" Julia Ya Qin, “WTO-Plus Obligation and Their Implications for the World Trade Organization for the
legal system: An Appraisal of the China Accession Protocol,” Journal of World Trade Vol.37, No.3, (2003): 509.

2 United Nations Conference on Trade and Development, WTO Acessions and Development Policies

(New york and Geneva : United Nations, 2001), p. 159. (UNTAD/DITC/TNCD/11)

" Nhan Neguyen, “WTO Accession at any Cost? Examining the Use of WTO-Plus and WTO-minus
Obligations for Least-Developed Country Applicants,” TEMPLE INT’L & COMP. L.J. 22 (2008): 257.

“Ioid., p. 258.
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ngvnne Jahanldlunszurunsssivdofinmees WTO - Maziiuldaindidnduves WTO

lundang 9 Adgatuisarsmadnduannaasu Tuad China — Auto Parts ABYAIINANT

aa v Y a a I ad v @) a 1d 1 =

Aadadaiinimiansurisalsnisii i luanidnidudiunilsvesnnunnas WIO  day

WusnIMYeIduneldsieeuveInuzyinufinaldvsulunszurunsseiudafin1nues

v 17 s aa Yy 1 A k . . .
WTO ¢1e  uanainilluafauq laun afl China - Publications and  Audiovisual

¥ ginnsenwiisansnsdifuaundnvemaneysema vesiin “This Provision...shall be an integral part of
WTO Agreement” L1u fisensnsdduaandnvesdu (Protocol on the Accession of The People’s Republic of China
Section 1.2, November 2001 WT/L/43223) fisansmsidnfuasnindade (Protocol on the Accession of The Russian
Federation Section 1.2, December 2011 WT/MIN(11)/24 WT/L/839) ﬁ%a'ﬁﬂﬂiL%ﬁLi‘]uﬁm%ﬂ‘umﬁmmﬂ (Protocol on
the Accession of The Kingdom of Cambodia Section 1.2, September 2003 WT/MIN(03)/18)

" Nhan Nguye, “WTO Accession at any Cost? Examining the Use of WTO-Plus and WTO-minus
Obligations for Least-Developed Country Applicants,” TEMPLE INT’L & COMP. L.J. 22 : 248.

H Panel Report on China-Measures Affecting Imports of Automobile Parts, 2008 (WT/DS339/R,
WT/DS340/R,WT/DS342/R), para 7.740. Appellate Body Report on China-Measures Affecting Imports of Automobile
Parts, (WT/DS339/R, WT/DS340/AB/RWT/DS342/AB/R), paras 213-214.
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lududaluflouaznantamannguuieinefuisarsnisdiduaundnuasuur

NINTAANUNTANTNTINTUALTNAIA GATT 89 WTO faiisnazidansasalyil

2.1.1  d@nuznenguinevasisaisnisidnduaundniuanunnas WTO

aamz‘maﬂgmmmaﬁﬁ%msmwﬁwLﬁuam%m{‘]uﬂimﬁuﬁé’amqmm?aagjdmﬁﬁa
warsarsnsinduanndnfiantugnisnguuigegigls srzludrdnduvesauznssunis
Aadedeinmuazosdnsgrssailuadiiussiduininiferfuisarsnsidiluaundn A
wandesldfrnaluussfiufndn

Tuns@nurdnduues GATT 1947 Jefluseifiudeatunisiinnufisaisnisduiu
mﬁﬁ’jwm 7 Af lawA AR Brazilian Internal Taxes /AR Belgian Family Allowances /Af
Report of the Panel on Uruguayan Recourse to Article XXIIl / AR The United States

Manufacturing Clause / AR Norway — Restriction on Imports of Apples and Pears /A

Thailand - Restriction on Importation of and Internal Taxes on Cigarettes /Af Canada

** panel and Appellate Body Report on China-Measures Affecting Trade Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products, paras 7.555, 7.1704. Appellate Body Report on
China-Measures Affecting Trade Rights and Distribution Services for Certain Publications and Audiovisual
Entertainment Products, WT/DS363/R WT/DS363/AB/R, para 133.

v Report on China-Measures Related to the Exportation of Various Raw Materials, WT/DS394/R
WT/DS394/AB/R

% Matthew Kennedy, “The Integration of Accession Protocols into the WTO Agreement,” Journal of

World Trade Vol.47 Issue 1, (2013): 48-49.
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- Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing
Agencies Tnafdndudsnaniflilifinsfiauaniugmengunsvesisansnisdndund
13 wiesdivssiiudonoduesuasingluaf Norway — Restriction on Imports Apples and
Pears Tfiga1sn1sindundiludiuniavesanunnas GATT 1947 udnnznssunsitade
Fofimmnduiininefiazlifinnsanlulssifudingnn musluuinesguvesisaisniaitn

= = o &21
Jun@lugaves GATT 1947 Fafiguuuudall

“PROTOCOL OF ACCESSION OF [ ... |

“The governments which are contracting parties to the General Agreement on Tariffs and Trade
(hereinafter referred to as ‘contracting parties’ and the *General Agreement’, respectively), the European
Economic Community and the Government of [ ... ] (hereinafter referred to as °[... ]').'3....

“Have through their representatives agreed as follows:
PART I - GENERAL
“1. [ ...] shall, upon entry into force of this Protocol pursuant to paragraph 6, become a contracting
party to the General Agreement, as defined in Article XXXII thereof,'* and shall apply to contracting
parties provisionally and subject to this Protocol:

(a) Pars I, II and IV of the General Agreement, and

(b) Part II of the General Agreement to the fullest extent not inconsistent with the relevant
legislation of [ ... ] existing on the date of this Protocol."

The obligations incorporated in paragraph 1 of Article I by reference to Article III and those incorporated
in paragraph 2(b) of Article IT by reference to Article VI of the General Agreement shall be considered as
falling within Part II for the purpose of this paragraph.'®

o a aa Yy & =
AN 1: LLaﬂ\TiqUaglaﬂﬂgﬂLL‘U‘U&]']ﬂig']u’l]a\i'waﬂqiﬂ']smnluunqﬂSLUQﬂsllaQ
GATT 1947

AuUkuUIRsEINTesisansmsinlunifluea GATT 1947  Aena1idnesiu

Uszloalu Part | g9yt 1 (b) wanaliiiuInisasnisndunmdudiunilausannunnas

" World Trade Organization. Analytical Index to GATT: Part Il Article XXXIIl, page 1021 [Online]. Available
from: http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art33_e.pdf
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22 1 v A v I ax 19 aa Yo o
GATT 1947 LALANNYDUUIN 1 LLﬂﬂﬂIﬁLﬁu’)qWﬁaqﬁﬂqiLsﬂ’]LﬂUﬂqﬂﬂJNaﬁLGUUQﬂUIU33UU
ﬂ{]‘ﬁll']&]&gﬂsllaﬂ GATT 1947

IS U
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¥ [ N

pAuTAsITostunsimfitarsnsidduanndnuazainy
Anas GATT 1994 siaviaia 4 AR MiuA AR China — Auto Parts / A China — Publication and
Audiovisual Product / ## China — Raw Materials / # China-Rare Earths @efdnduses
WTO  fanannldlddnisfianuiisarsnisdnduaudnindiaatusnienguuneegisls
wufgafilugares GATT 1947  uafldidndwluaf China - Auto Parts Gauansliifiuiy
fsansnsinduauBndnatsruldlussuunguaneves WTO d@auad China - Publication
and Audiovisual Product fidsuvethlunanseazdesluided 2.1.2.2 mszddnau
Feanamldinsnasninasiildihminfuitasnisdduanndnmieninrunnas WTO
AFnduYes WTO Tua@ China - Measures Affecting Imports of Automobile

23 = Aa = o v o s I aa v a
Parts L‘{ju@ﬂLLiﬂWNUﬁ%Lﬁu%"IQﬂ{]V&I"IﬁJLﬂEJ'JﬂUV’nqﬂJﬁN‘WUﬁigﬂfmﬂ‘WﬁﬁqiﬂﬁlﬁLmqL‘ﬁuaﬂqsﬁﬂ

[
[y =

udesniiuiilununng 20 189 GATT 1994  wazidusdusniIuliiisesiug
nszuunsseiudefinanues Wro” IﬂEJﬂﬁﬁﬂu%ﬂwmswdwaw%’gaLaﬁm Uszr1AY
glsy wazuaunan dvlimelafuiildunasnsieniunisdseen dalinnsnisdsd (1) wleue
miﬁwmqmammwmuauﬁ (Order No. 8 of the National Development and Reform
Commission, 21 May 2004) (2) 11AsMINNUNATEnABIR U S udusasus Layeylva
muau@ﬁaﬂizﬂauadmaugmﬁ [Measures for the Administration of Importation of
Automotive Parts and Components for Complete Vehicles (Decree No. 125)]

(3) szdgunmuuanelInuNIsUITINTUEIUSasUs wasoslnasusuRTIlaUsEnauaend

amyjiiﬁ [Rules for Determining Whether Imported Automotive Parts and Components

# Report Panel on Norway — Restriction on Imports of Apples and Pears, 22 June 1989 (L/6474-
36S/306), para 3.3.

2 Appellate Body Report on China-Measures Affecting Imports of Automobile Parts, 2008
(WT/DS339/AB/R WT/DS340/AB/R WT/DS342/AB/R)

* Thomas H. Au, “Reconciling WTO General Exceptions with China’s Accession Protocol,” Tsinghua
China Law Review Vol 5, 95 (2013): 113.

% Julia Ya Qin, “The Challenge of Interpreting ‘WTO-Plus’ Provisions,” Wayne State University Law

School : 18.
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(%

Fuaugusunduduesdusenouddey (essential character) T Msuid@udIueUBUR

% panel Report on China-Measures Affecting Imports of Automobile Parts, para 2.1.

7 Appellate Body Report on China-Measures Affecting Imports of Automobile Parts, para 2.

% Paragraph : 93 Report of the Working Party on the Accession of China

Certain members of the Working Party expressed particular concerns about tariff treatment in the auto
sector. In response to questions about the tariff treatment for kits for motor vehicles, the representative of China
confirmed that China had no tariff lines for completely knocked-down kits for motor vehicles or semi-knocked
down kits for motor vehicles. If China created such tariff lines, the tariff rates would be no more than 10 per cent.
The Working Party took note of this commitment.

29 Appellate Body Report on China-Measures Affecting Imports of Automobile Parts, para 212.

* Ibid., para 3.

* Panel Report on China-Measures Affecting Imports of Automobile Parts, para 3.11.
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fszifumengneiidfy e Augnssuniddedefinmeeuiuitfigarsnisidiu
aundnuazsenuvesnuziuduiusnsdififinagnitunisngmaneaigldszuues WTO
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* Julia Ya Qin, “The Challenge of Interpreting ‘WTO-Plus’ Provisions,” Wayne State University Law

School : 18.

* yspifuderiagnislidesniiuialumunnns 20 vesmumnas GATT 1994 fidsuagliuseiiunangmane
fananitefnumdnnasinsiasanves WTo Alkiwinsuigasmsdiduaundnuieriunnas WTO 8sgldngn
maluluiide 2.1.2.2

* Panel Report on China-Measures Affecting Imports of Automobile Parts, para 7.374.

* Part | - General Provisions Paragraph 1.2: Protocol of Accession

The WTO Agreement to which China accedes shall be the WTO Agreement as rectified, amended or
otherwise modified by such legal instruments as may have entered into force before thedate of accession. This
Protocol, which shall include the commitments referred to in paragraph 342 ofthe Working Party Report, shall be
an integral part of the WTO Agreement.

* Para 342: Report of the Working Party on the Accession of China.

The Working Party took note of the explanations and statements of China concerning its foreign trade
regime, as reflected in this Report. The Working Party took note of the commitments given by China in relation to

certain specific matters which are reproduced in paragraphs 18-19, 22-23, 35-36, 40, 42, 46-47, 49, 60, 62, 64, 68,
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ausdyaamoydyangadouunionsan”’ Iu%quﬁiﬂj Fudugnssalluvszifuiendu
1psN1snEnsesssueuisafunsiidiiudiusasud CKO/SKD  auanas 2(2)
Decree 125 #epsAnsgvssaliinduinnnsmssenanliaenndesiuiusnsdivosdunee
wihdl 93 veserueInnEyhe Jududuviwesiarsnmsdduaudn®
Adindulupd China — Measures Affecting Imports of Automobile Parts 3na17
I¥nanidoun/untygfvesiSasmadiduandndiddey fie donthil 1.2 vesfizansnis
duandnuesiu Jsdenthdananazunnglufiarsnaduiuamdnuessa WTO on
atumszusuuuuinnsguvesisansmadnuandnlugaves WTo™ fatusngluam

RUGRRD

70, 73, 75, 78-79, 83-84, 86, 91-93, 96, 100-103, 107,111, 115-117, 119-120, 122-123, 126-132, 136, 138, 140, 143,
145, 146, 148, 152, 154, 157, 162,165, 167-168, 170-174, 177-178, 180, 182, 184-185, 187, 190-197, 199-200, 203-
207, 210, 212-213,215, 217, 222-223, 225, 227-228, 231-235, 238, 240-242, 252, 256, 259, 263, 265, 270, 275,
284,286, 288, 291, 292, 296, 299, 302, 304-305, 307-310, 312-318, 320, 322, 331-334, 336, 339 and 341of this
Report and noted that these commitments are incorporated in paragraph 1.2 of the Protocol.

> Appellate Body Report on China-Measures Affecting Imports of Automobile Parts, para 213.

* Ibid.,para 245.

*Standard Protocol appears on page 42 of “Technical Note on the Accession Process,” Note by
the Secretariat, WT/ACC/10/Rev.3 (28 November 2005)” Cited in Steve Charnovitz, “Mapping the Law of WTO
Accession,” GW Law Faculty Publications & Other Works, George Washington University Law School, (2013): 8.

Available from: http://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=14308&context=faculty publications
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PROTOCOL ON THE ACCESSION OF THE REPUBLIC OF [name of Applicant]
Preamble

The World Trade Organization (hereinafter referred to as the "WTQ"), pursuant to the approval of the
General Council of the WTO accorded under Article XII of the Marrakesh Agreement Establishing the World
Trade Organization (hereinafter referred to as "WTO Agreement"), and the Republic of ... [name of applicant]...
(hereinafter referred to as "[short form of name]"),

Taking note of the Report of the Working Party on the Accession of ...[name of applicant]... to the
WTO in document WT/ACC/[...] (hereinafter referred to as the "Working Party Report"),

Agree as follows:

PART I - GENERAL

I, Upon entry into force of this Protocol, ... [name of applicant]... accedes to the WTO Agreement
pursuant to Article XII of that Agreement and thereby becomes a Member of the WTO.

23 The WTO Agreement to which ... [name of applicant]... accedes shall be the WTO Agreement as
rectified, amended or otherwise modified by such legal instruments as may have entered into force before the
date of entry into force of this Protocol. This Protocol, which shall comprise the commitments referred to in
paragraph ... [list of relevant commitment paragraph numbers]... of the Working Party Report, shall be an
integral part of the WTO Agreement.

Al 2: TeazBeauaasgUwuuIIAsgINTRIRsa1snsidlunsidluaundn
lugavas WTO

]
a a1 Y a

Tuddnduues WTO  nsdlAsafufiSarsmsidnuaundnazddontni 1.2 vos
Agansnisdiduamndndugumenguineiessuieivssmaiidnduaudnves WTo
mevdaiiusnsdfiungluiansnmadiluamdn wilifidoun/undygAaug fesuiein
fsansnisinduaundndanuzningumnemienitaiuanas WTO nioli uadinauiiiu
yestinivInsangrineseninalsema deldnaninsfiaudentif 1.2 vesiFansnis

Wwnduaandnld Teeenawuseandu 2 Uszieiu Tawn n1sienuaiin “iudiuniavss” way

ASAALANIN “AnuURnNas WTO” @silsreazidonmasea bl

2.1.1.1 M5AAuA191 “WOudiuniiavas” (integral part of)
sanlenaliuaqluiide 2.1 2Adadures WTO  AflussiAutAgafun1sanIu
Nsansnisinduaundnldladinisesuie/Aauganting 1.2 ¥eefisa1snisinduann®niigl

Aumneeg1els wafiauiiuvesdndnnismsngune e Matthew Kennedy leiaSune
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Hadeiiugiu (fundamental)”

A1 “Wudnilwes” fandngnihunldifiessuiensansnengrunedun neud
nsdnsanmmnas WTO 1y n1uanasn 92 vas UN Charter IdfiniseSuisinsssuymya
gRTITNIENINUTEINA (Statute of the International Court of Justice) udrunilsvas UN
Charter gse1afmnuliisssuynyman iWunmnasmanguneidussdusznouddnues
UN Charter”” \ilefinnsdnsia GATT 1947 f1i1 “wudrunileves” WWusingluinns 34 ves
ATANGS GATT 1947 Tagnnemdninnianuinuuuingvesaunnasiidudunisasnin
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Y] va o [ a

v 43 = a ] o &£ A =i
ANAY GATT 1947 A8 YIUNUVLYUARINA1IIAVNVULUBUNTTLITINANUANGY GATT 1947

nsaaiin wieldlunmsfiaunianuan ( Annex 1) Gsfioidunsarsmengumunesefuidetu
SuunSayalRnumnunnas GATT 1947 wazein “WHudrunilves” gausnglunins
2 : 7 993 GATT 1947 Fanandnimsisteyniududiuniavesanunnas GATT 1947 8n
e deundlefinisdaks wTo Fu dvi1 “udiunilwes” Tdusngluins 2 : 2 v

AUANAITAFT WTO F99rdNI1AIUANAINITATMUUNANIARIUAIANLIN 1 wuuvinedu

“ Matthew Kennedy, “The Integration of Accession Protocol into the WTO Agreement,” Journal of
World Trade 47: 58.

** Article 92 :United Nation Charter

The International Court of Justice shall be the principal judicial organ of the United Nations. It shall
function in accordance with the annexed Statute, which is based upon the Statute of the Permanent Court of
International Justice and forms an integral part of the present Charter.
“ Shabtai Rosenne & Yael Ronen, The Law and Practice of the International Court 1920-2005, 103 -107 (4th ed.,
Martinus Nijhoff 2006); note the conclusion at 106. An alternative interpretation that would stress functional
continuity with Permanent Court of International Justice is irrelevant in the WTO accession context. Cited in
Matthew Kennedy, “The Integration of Accession Protocol into the WTO Agreement,” Journal of World Trade 47,
No.1 (2013): 59.

* Article XXXIV: GATT 1947
The annexes to this Agreement are hereby made an integral part of this Agreement.
*“ World Trade Organization. GATT Analytical Index: Article XXXIV Annexed, page 1029. Available from :

http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art34_e.pdf
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* Matthew Kennedy, “The Integration of Accession Protocol into the WTO Agreement,” Journal of
World Trade 47: 59-60.

“ Article 2:2 Marrakesh Agreement Establishing the World Trade Organization

The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter referred

to as “Multilateral Trade Agreements”) are integral parts of this Agreement, binding on all Members.
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“ Appellate Body Report on China — Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, 12 August 2009 (WT/DS363/R), para 222.

* Matthew Kennedy, “The Integration of Accession Protocol into the WTO Agreement,” Journal of
World Trade 47: 64.

* Report of the Working Party on the Accession of the Russian Federation to the World Trade
Organization, 17 November 2011 (WT/ACC/RUS/70).

* Matthew Kennedy, “The Integration of Accession Protocol into the WTO Agreement,” Journal of
World Trade 47: 63.

*! lbid., p.64.



25

2.1.2 WUININISAAIIUYDY GATT/WTO TuiSe99a9insa15n15e 0 duaunan

Tunsfnwuumnanisinnuiisaismsduduandnlugaves GATT/WTO agfinw

sala

MnMfRdUYBIANENTIINTITdedefinnuasesrnanssaniiuseiiunei et uisans

mavﬂ’%ﬂuam%ﬂLﬁa@LLuﬂﬁumiammdﬂuqﬂ GATT/WTO TimnudrAgyiiuieansnsian
& A & ' Y W a L9 v g v v ax v & a
Wuaundniuegnals wazlduaninuailauifansanintrmiindniunsansnisnduauidn
WIENINIANNANAY GATT/WTO
NANISANHILUINIINITAAMUNSANTNTTNTUALITNAINE GATT 89 WTO Aunuqn
AARAUVDY GATT/WTO  $ananiikuIn19n1samufisansn1si i duann dnnuansneiu

nafolugAvad GATT 1947  Augnssunsidadedeinmiininduaiiunnas GATT

1947 wmilaninigarsnsidndunid wilugaves WTO aaznssunisidadedefinivuay

[% '
v a

asrnsgnssallimhuninduiisansnisidnduanndnuiioniiaunnas WTO  aeluded

Weouaztaualumdedaly Aa N1sUlauanannNURN T lUN1TAAMURS a5 DU

ey

AAlUYATEY GATT 1947 wazisarsnisidnluaundnlugares WTO Fullsgaziden
e lUl
2.1.2.1 Adinduves GATT Wunsalfilddmdniuaaunnas GATT 1947

] 1 ad Y & a
WUaNANSd13NT15 U UUNNA

TugmAves GATT 1947 Uszimaniazidndunifazdesufifnundnnguunsuins 33

dl’ £ i % ¥ . 252 o W !

W04 GATT 1947 Fenemanineanunsidndunid (Accession) 137 lneiilanaudangin
“SguraUssialildnifvesainunnastl eradnduniAve seunnasaenaile Tnases

@ = Y L ! LY = Y & a a 1 ”53
uniunueulailannasiuseninsguianasidndunifuasiussyulngves GA

iesanluga GATT 1947 (Humnunnasssnineseime fady Usznmaidnsaudu GATT Fadumivie
Adfeyan
> Article XXXIll : Accession
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territory possessing full autonomy in the conduct of its external commercial relations and of the other matters

provided for in this Agreement, may accede to this Agreement, on its own behalf or on behalf of that territory, on



26

UszimanazidnduniAaunnas GATT 1947 deshunszuiunisasatlunisidniunid
GATT Wl0dugANIzUIUN13N5RTsenineiiseaulngves GATT Aulsenaiiazidndu
AAYOY GATT 1947 srwaziBeadiilusauznisiasanvzusingluiaisnisdndunifuas

=

F1INUVDIAUEYININY UTENALINTT NI UNIAAINLINTY 33 VBIAIUANAY GATT 1947 #o

[ [

Ussnadd wazsouNfiussinedu q Snviarguszmna loun wunisn a1s15asgladidiu
a ¢ aa 4aa A a v o o 54 U o aa Y
Tuuaud n39 8@ nnd Awellle dnsia alieu wazeinde”  msdaviiansnisndy
aunTnlugie GATT 1947 1U91919391UagyNAIUANASILANFININAIUANGS GATT 1947
o w . 55 | o w P =
Iilnevidoasiu (Reservation)” uia1szd1AnyveInsasabunmsidndunid GATT 1947
Ao UseinAanAlnifeauJURnuiusnstiues GATT 1947 Lagaadann18n1unsnetenniiu

=

Turuziy GATT Aautnadunaiulsemanazidnlund Jadiszuuiasegiasuuldfisnaln

(%
Y

¥199a1m (non - market economies) lgin Uszinaluuaug Tsundle wazdanis deluy
Soulvmufizansnsdnfunvesiauusane azlifinuunnseiuun JryelAvey GATT
1947°°

Tunseuaunsseiudefinmues GATT 1947 fnsdfinmierfunisfaufizaisnis
Wudund 7 af lauA AR Brazilian Intemal Taxes /A Belgian Family Allowances /Af
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terms to be agreed between such government and the CONTRACTING PARTIES. Decisions of the CONTRACTING
PARTIES under this paragraph shall be taken by a two-thirds majority.

** World Trade Organization. Analytical Index Part Ill : Article XXXIIl Accession, pages 1018-1019 [Online].
Availiable from: http:// www.wto.org/english/res_e/bookspe/gatt_ai e/art.33 e.pdf

*> Nhan Nguyen, “WTO Accession at any Cost? Examining the Use of WTO-Plus and WTO-minus

Obligations for Least-Developed Country Applicants,” Temple Int’Law & Comparative Law Journal : 249.

% Jingdong Liu, “Accession Protocols: Legal Status in the WTO Legal System,” Journal of World Trade
48, Issue 4 (2014): 753-754.
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*" World Trade Organization. Provisional Application of the General Agreement, page 1073 [Online].
Availiable from http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/prov_appl_gen_agree_e.pdf
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1) AR Report of the Panel on Uruguayan Recourse to Article XXIII
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> Report of the Panel on Uruguayan Recourse to Article XXIIl, 16 November 1962 (L/1923-115/95)

0 Report of Panel on Uruguayan Recourse to Article XXIIl, para 2.



29

athals uAdpIn1sAnEILUIMIINISRALTAEafURTasASE 1L unA Fennznssunis
Ahadedefinvluanilanmdniiofuitasnsdndundsingnin “lunsaivssne
aAsiuszdutlywietunsdunnsnismenisén Fdiaenndesfiuaunnas GATT 1947
wigenaaoatuuNUdAnuisarsnsidlund Usemanialdenalduinsnisnienism
FananruRaasmsndunals mssdareaunnawes GATT 19477°" aanndnunas

1Y [y

AanauanslmiuInaugnssunsitiadedeRinmluadnsnanlimnudifyiuanuanas
GATT wiloninfisansnisitndunia
= . . 62
2) AA The United States Manufacturing Clause
dtdy [ aa 1 o a = o =3 a a [y
ARt dunsdifinnsenIansgaisnikasyserauglsy Faliuseiauiiniminediu
NSHAAAIUNMUEAVANTVRIENTFoLINT (Manufacturing Clause of the United States
. . . 63 o W ] Yo % Yy A ) 6o Y & aAa ¢
copyright legislation)” nguuneatudanaalanmuadesniiuieiiunisindvze Anum

eI U UATANSUsTLA MW TTNSTuN e UazasTuesTunwISIngY windnns

s
a a

tiheusuidvanivssiandaingn asindnldlunsdiousuiifeavidundnniofiuily
anfzeuinviouauinviiiy uagnguansatufandnldinsutlavaisaddaund e,
1909 / 1991 /1947 / 1952 2uilsd 1976 winguansatiuudlad 1976 fnatsiulddugn
fewiudl 1 nsngiAu 1982 c?faﬁ?uﬂgmwaﬁ’uﬁmmﬁaﬁwaéuqmLﬁai’uﬁ 30 fQuiey
1982 1ilo¥uil 30 fiquisu 1982 anireansavesansgoinuaussauilunguang The
Manufacturing Clause ileveneszeziiatlinguunsatusananiinaldisiuduniud 1
nInNIAL 1982 9ufls 1 n3nIAL 1986 Fsriuanaeansamesudsstnemin 2 Tu 3

a Y ! = ad ! « . v o A
VDNANVAFNIABINTE NHMUIYRUUAINATIIINYBIN The Manufacturlng Clause aUUIUN

”65 = o 14 14 CY % 1 I 14 !
13 [ARIAEARIZEY 1982 GZNﬂWiﬂ’TWL!WUE]EJﬂLUU@WNﬂ{]ﬁNWSQUU@QﬂaWQLUUﬂ']iﬁiNQ‘Uﬂiiﬂ@@

o Ibid., para 16.

. Report Panel on The United States Manufacturing Clause, 15/16 May 1984 (L/5609-31S/74)

? Hungranedvavisvesanigonsni dseenidieTudl 13 nangrAu 1982 (The manufacturing Clause — Section
601 of Title 17 of the United States Code, as extended by Public Law 97-215 of 13 July 1982 ) Report Panel on
The United States Manufacturing Clause, para 4.

o Report Panel on The United States Manufacturing Clause, paras 4, 6.

% Ibid., para 7.
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% Ibid., para 39
o Ibid., para 35.
% Part | - General

1. [..] shall, upon entry into force of this Protocol pursuant to paragraph 6, become a
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1947 9]\'1LLmiﬂﬂJﬂ"lﬁmqﬂﬁqﬂJmﬂaﬂLN@U 1948 LLﬁ%ﬂJNﬁZ\JﬂWUU@iL?EﬁLN@ 10 nIngyIAdl 1948

Contracting party to the General Agreement, as defined in Article XXXII thereof, and shall apply to contracting
parties provisionally and subject to this Protocol:
(@) Partl, Il and IV of the General Agreement, and
(b) Part Il of the General Agreement to the fullest extent not inconsistent with the
relevant legislation of [...] existing on the date of this Protocol
* Report Panel on Norway — Restriction on Imports of Apples and Pears, 22 June 1989 (L/6474-365/306)
7 Report Panel on Norway - Restriction on Imports of Apples and Pears, para 2.1
" Ibid., paras 2.3, 3.4, 5.2.
& Ibid., para 5.2.
? Ibid., para 3.3.
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” Ibid., para 5.3.
i Ibid., paras 5.4-5.5
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% Report Panel on Belgian Family Allowances (Allocations Familiales), paras 5-7.
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"% Article 2 : 2 : Marrakesh Agreement

The agreements and associated legal instruments included in Annexesl, 2 and 3 (hereinafter referred to

as “Multilateral Trade Agreements”) are integral parts of this Agreement, binding on all Members.
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100 Report on China-Measures Affecting Trade Rights and Distribution Services for Certain Publications

and Audiovisual Entertainment Products, 2009 (WT/DS363/AB/R)
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1o Paragraph 5.1 Right to Trade : Accession of the People's Republic of China

Without prejudice to China's right to regulate trade in a manner consistent with the WTO Agreement,
China shall progressively liberalize the availability and scope of the right to trade, so that, within three years after
accession, all enterprises in China shall have the right to trade in all goods throughout the customs territory of
China, except for those goods listed in Annex 2A which continue to be subject to state trading in accordance with
this Protocol. Such right to trade shall be the right to import and export goods. All such goods shall be accorded
national treatment under Article Ill of the GATT 1994, especially paragraph 4 thereof, in respect of their internal
sale, offering for sale, purchase, transportation, distribution or use, including their direct access to end-users. For
those goods listed in Annex 2B, China shall phase out limitation on the grant of trading rights pursuant to the
schedule in that Annex. China shall complete all necessary legislative procedures to implement these provisions
during the transition period.

108 Paragraph 5.2 Right to Trade : Accession of the People's Republic of China

Except as otherwise provided for in this Protocol, all foreign individuals and enterprises, including those
not invested or registered in China, shall be accorded treatment no less favourablethan that accorded to
enterprises in China with respect to the right to trade.

1 Appellate Body Report on China-Measures Affecting Trade Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, paras 1-4.

"% panel Report on China-Measures Affecting Trade Rights and Distribution Services for Certain
Publications and Audiovisual Entertainment Products, paras 7.711-7.713.

" Ibid., para 7.715.
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" Ibid., para 220.
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"% panel Report on Canada-Measures Affecting Exports of Unprocessed Herring and Salmon, 1987
(L/6268-355/98, para 4.4.

" panel Report on United States-Restriction on Imports Tuna, 1994 (DS29/R), para 5.13.

12 Report Panel on United States-Taxes on Automobiles, 11 October 1994 (DS31/R), para 5.57.
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1Hudu (World Trade Organization. World Trade Report 2010 Trade in Natural Resources [Online]. 2010. Available
from: https://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report10_e.pdf)
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= Appellate Body on United States-Import Prohibition of Certain Shrimp and Shrimp Products (1998),
WT/DS58/AB/R paras 127-134
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z Appellate Body on United States-Import Prohibition of Certain Shrimp and Shrimp Products, para
128.
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! lbid., para 130.
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! Panel Report on Canada-Measures Affecting Exports of Unprocessed Herring and Salmon,

1987(L/6268-355/98), para 4.7.
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1 Appellate Body Report on United States — Standards for Reformulated and Conventional Gasoline,
pp. 20-21.

1 Appellate Body on United States-Import Prohibition of Certain Shrimp and Shrimp Products, para
143-144.

M Ui unInTmY, “Ugymuazuiamienisfinunuang 20 (9) wazunst 20 3) meldunes / 93anis

msAlan,” (neinusUSyaumdudio avdndimans auslfamans Rnansalumine1ds, 2552), wi 185.
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dundnuazdaliaasawisaanuanasdull - duduaidadulusd US — Shrimp tudaoeng

o

APAAUYDI WTO Nwulluun1sinuegamsinse deilsuasdensanalul

' Article 20 : General Exception

Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption
or enforcement by any contracting party of measures:

e ﬁwﬁmﬁuﬁLﬁ'wﬁmﬁ"umﬁﬁﬁmumiﬁmﬁmﬁwsnﬂiﬁﬁmﬁﬁﬁ?‘imagfgéulé’fﬁmaﬁmm “Umh” AuLAT
20 Y9IAIUANGY GATT 1994 a¢f 2 At alA AR US - Gasoline / @R US - Shrimp [A3euiy unmswamy, “Jaymuazuud
N3INMsAAUALINesT 20 (3) wazuing 20 @) aeldunas / asdnisnisanlan,” GrendnusUsgygundude amndan
TRmans Anslfmans Punainsalunivends, 2552), win 227.)

o Appellate Body Report on United States — Standards for Reformulated and Conventional Gasoline, p.

18 Appellate Body Report on United States-Import prohibition of Certain Shrimp and Shrimp Products,
para 159.

1 The location of the line of equilibrium, as expressed in the chapeau, is not fixed and unchanging; the
line moves as the kind and the shape of the measures at stake vary andas the facts making up specific cases

differ. (Ibid.)
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! panel Report on United States-Import prohibition of Certain Shrimp and Shrimp Products, paras 7.48-
7.49.

B2 Ui unnInTmy, “Ugymuazuiamien1sfinuniuung 20 (@) wazuinsn 20 @) melduned / 93ang
nsAlan,” (nerinusUSyarumdaudia avdndieans augdfnans namnsalunine1ds, 2552), vt 229.

2 Appellate Body Report on United States-Import prohibition of Certain Shrimp and Shrimp Products,
paras 161-163.
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" Ibid., paras 164-165.
1% Ibid., para 166.
156 .

Ibid., paras 171-172.
" lbid., paras 173 -175.
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wanagINIsAAINAILANas WTO  wnfiansanmsnzidulumundnnguuisianiz (lex
TN | a i ) ) a1 A ad
specialis) Fallanuznnangmuemidanitnannguuneily (lex generalis)  w39dTan 11
a 1 « . . '”2
azeuI “lex specialis derogate generali
VANNAUIINISAAIINANANEY WTO  gnUtyel@biluning 3.2 vesrnunnasainy

Wlamengnaeikazn1ssedutefinam (Understanding on Rules and Procedures

Governing the Settlement of Disputes :DSU) mmalﬂﬁ;:ﬂ, PuLIININ “Aunnas DSU”

"Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Related to other Rules of

International Law, (Cambridge University Press, 2003), p. 413.

: Ulf Linderfalk, On The Interpretation of Treaties : The Modern International Law as Expressed in the

1969 Vienna Convention on the Law of Treaties, (Spinger, 2007), p. 311.
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HIUUINTT 3.2 U9AUANAY DSU dun BUEUMIN “ATLUIUNTTLIUVDNNINUDY

[y

asan1TNIsAlantdussrlsenauNdfniiion1sssednvIAuTuALaEN1sAINNITalla LY

o

@ a

szuunsAuUNINIA warlunisfinrudeun/untydandulssmuinmineivansues
nihivesUszmaguinatsldnunnasiliisates (Covered agreements) AB9UINAN
NOMUI8ANIAUTENAIINIENITAAINAUS Y INIUNY MU TENINUTENARNUNARLIT B9
(customary rules of interpretation of public international law) 11lgdsAu”
NANNISAMMUAUSFYYIMIUNYUN1BA1TAUTENAAINa1IUTINYlUNINIT 3.2 VB
AUANEY DSU 16 Mn8Aufiananni1sinauausdyayiniuuns 31 - 33 vaeudya)
a = Id [ al = 1 1 Y & (% L4
nyadeuwn FudundnnguunearialseindlseninaUsema wignussanaliiduaitvdnual

L o o a

9NYs AetluAnenIIuMTINAdedeinviaveAnsanesal et mannisinuausdya

%4

muoudyyIngelsuwildiesyiudefininiigidunisiniiuaaruanas WTO Al

q

gndogy muAitaduvesesdnsgnssailuad US - Gasoline dufupfusnilifeaty
daunnday lunsruiunsseiudefivnvesaidananléfinsnandmdnnisinauausdya
MIUNY NI TENIUTEINALNUNARLLDY I8 ndnn1sAnuaudyyIn 1wy
nsaisun 199 31 Feflanusungrineaiausemdsevinassine uavesdnsgsol
TnhwmdnnguunedananunlfifiefanuundygAvesanuanasduiifertecddlaemu
11791 3.2 Yaenuanas DSU° wieluadl Japan - Alcoholic Beverages Il 09Ansgysaif
Inamdmdnmsiannunnuanas WTO d1nmsaamaiiuanasinliiazanumnas WO

o

sosdulumundnngmuneaiaussndlinmendnnsinauauSdyaInunguunessning

A

® Article 3.2 (Understanding on Rules and Procedures Governing the Settlement of Disputes)

The dispute settlement system of the WTO is a central element in providing security and predictability
to the multilateral trading system. The Members recognize that it serves to preserve the rights and obligations of
Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance
with customary rules of interpretation of public international law. Recommendations and rulings of the DSB
cannot add to or diminish the rights and obligations provided in the covered agreements.

! Appellate Body Report on United States - Standards for Reformulated and Conventional Gasoline, p.
17.
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UsEnALNUNARLLDY AiB 11IATT 31 ANBUFYAINTIEULT LagnUNgAUTINEITINTNTE

9

| a = ao Y] = 1Y 5
FNLEIUNTTAAINUAUBFAY LYUINTUUIRNT 32 VNBUANYYINTIITUUINIY

9

[ o [

a a = =] I
wdnnsinuausdyy muoydyginsuisuunfivsinglunes 31 - 33 1y

A7} q

untayeiiniasounquianann1sinuialy ( General principle of interpretation ) 33M13

duq Tun13finu (Supplementary means of interpretation) n1sfAuaWSdYINTUNT

(%

wa1en1w  uilun1sfnemannisinnueudyainiadeuunluuni 3 Edsugeasfing

9

)

nanNsAANANSS Y InNoYdINTIE UL RN TAEITRIUNTAAUNTAN TN

q

I3 a 1 gj d! a a (v} 1 ‘29‘,
Wuaundnwindu 3eiis1eazidensanalui

a o

3.1 nannaeinisinuausdyyinsuidsuufivianldfanunsarsnisdndu

9

aunvnludidnduvas WTO alinninisaisnisidnduaundnwmilandiiainunnas WTO

'
o aa 14 ¥ =

Tunis@newididadures WTO  Alddimdnduinsatsnisianduaundnluiden

2.1.2.2 ¥93uni 2 ldudninagin1saninunsaisnsiiduaundndsieazdensane Uil

LY

1) msAanudeun/untaaivesisarsnsinduaundnualseinutefinm

2) fsanideun/untygivesisarsnisdiduanndniinnuionlesisninu
MNae GATT 1994
3) UseinAauninyes WTO Agdfigaildnunnsn1snien1saveslsemaainn

donnnesiuNeuludelatonilsnudounnns (@) - () MuN1nsT 20 V83 GATT 1994

lunmsimannisinuausduyinieudyyInJleuuuIesuIendninaeing
Anuiisansnisiduaunindanan dideuaglivendanfwmdninaueinisiniuisaisnis
iiduandnlusiaden 2.1.2.2.3 Tuunil 2 fie Ussmaandnsiosfigaiiinunnsnismienise
aonndosiudeuludelatoniifiudouinms (a) - () auwms 20 109 GATT 1994 s

waninainenaduiis swaarnnisiaudeun/undygRvesisaisnisdnduanndnand

AU EpulestemuAnas GATT 1994  #3ela drdeun/undaydAvesisarsnisidniuy

° Appellate Body Report on Japan - Taxes on Alcoholic Beverages, 1996 (WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R), p.10.
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aundnilanuiedlestiannunnas GATT 1994 UsvimaaunBnilu o Adansnansrsdesntiy
MINNINTT 20 AkAanEIng) @) — () 1A uiNInsNIINaNsAveslseinAananiy 9 9y
danARpIiuN1ns 20 eyrnslanins i () - () vislifduseiusenaauidn

UusedluiigaFeulvmueuninslau1nsmidsnaus (@) - () nuNIRs1 20 ves GATT 1994

Y

NI

lumdedinlugileuasdmdnnmsiniuausdyyiniaisuuinedul ganraninus

q

N13AAUNSA1TNISNTUANNTNFINA1T9FY BellswazdansasalUil

3.1.1 MsAATAUN “aunanglaeun@sssunn” (Ordinary Meaning)

o a 6 U = !
A1UUIRNTT 31 159A 1 VBIDULY YN TIIYUUN TNUGNNISAAINIIAIUULNY LAY

q

‘Uﬂ@]ﬁﬁiﬂ\lﬂ’]E’J’]?\]WQ’ﬁmﬂ@?\]’]ﬂUi‘U‘ﬂLL’J@ﬁ@iJLLa“’JG]ﬂUS”ﬁQﬂLLa Wi vesausday &N &9

[

soalulumundngae (Good faith) 9nundeyeld ﬂﬂﬂl’YJLLﬁmiﬁLﬁU’jﬂsﬁJu%auLLiﬂﬁéfaﬂ

[

ﬁmam%ﬁaﬁmmauaa &N Ao NIININTUIAMUNUNELALUNRSTIUAIYBIUDUN (text)/

v Q- Y a 7

undydA mszdeun/undydRannsavieniuanunsuaivessglifian
A1 “Aanumnglasun@sssunn” wuneis Un@ (regular) 535107 (normal) %30
& a 8 a a %
JuUnd (customary)  N15M1ANNNIELAEUNATITHAT1ANA TR INNIUIUNTY
(dictionary)  @93saenanaiidunieuldlunssuiunissedudefininseiuseninalseine
UANANTINTAINAINAIR1INATU AN FURUUNIeLIBNTal (grammatical form) a9
o J 9 s

ausdyIdenseutoun/undndiAty Beddnsanssalluaf Chile — Price Band  leith

35n1599naM U TFRINTUNNDFAIINNINGT 4.2 VBIAIUANAIINAIYAUAINYAT WATAINY

® Article 31 (1) :General rule of interpretation
A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the

terms of the treaty in their context and in the light of its object and purpose

7 a £ ' ' Ao A ¢ & A o W a ea
UTgand 1onyns, NNINYTEMIUsEnAeL 1 @uddnan, NuWasen 4 (nJenwe : duniunlgaeu, 2551),
9 222.

¢ Oliver Dorr, Kirsten Schmalenbach, Vienna Convention on the Law of Treaties : A Commentary, Spinger

[(www.spinger.com), 2012], p. 542 para 41.
’ Ibid., para 41-42.
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ANASRUTINEITRIVRIAIINANAY WTO Falinsldguuuunishiensal Present Perfect s

'
o/ o a

v = v 10 o v a ' a
ANunEetefadagiu (present) uilinsensAndnduvesmagfsssuseninalsemalunf

[y

CERD (Georgia v Russia) §91i138n13asnanunltifiefimuausdyyiniin “which is not

o

settled” Jadurnfinumunenisguuuulieinsaluuy Future Perfect wafiguuuumng
¢ . 11

Twnsaluuu Simple Present
9819l5An1ATN15A19 9 wiandaglidunlddieRarsananunuielagunfisssun

vasfeun/undaainuausduy mndunsdiiauddygiadula 9§ Muuaauninees

[

Youn/untnyalf (Special Meaning) Fulfifunmsaniz Fau1msn 31 253A 4 Mandnda
fovfedimumneanzld dondudesmiidaitunnansiumesiyanndnwity’
winfasanisnsaanuisarsnsiinduann@nlua@ China - Publication and
Audiovisual Product  luadefl 2.1.2.2.1 Tuunii 2 Ae n1sfaanudeun/und RRVERGN
fzansnndnduanndn anduldhdunouusniiosdnsgrssaiinanldlunisinnudendi

5.1 ¥99N5a15n15 0 Tuanidn A N15NAITUIAIUNLNELALUNR STTUANVDIVIUN/

Ly

UNUYAnINa17 ediunUgygAan

“Without prejudice to China's right to regulate trade

a

in @ manner consistent with the WTO Agreement” %unefis Judlangaiunu/miunig

ASANVBIIUNFBAPARINUAINURNGT WTO

L% Qs L3

#1111 “consistent with the WTO Agreement” (utaun/undayefAnesdnsgnssal

v
1Y 1J 1 v Y] va o J =

Tmnudamidusgnaunn wmsizteun/undyaaninaituandmiuinduianslunisiidu/

o g

v A v 'Y = I A aa A o W
AIVANNIINTATFRAARBINUAIINANEY WTO Favaneanuinduilidnslunisiiu/miuny
N19n15A1081EAILRNAY GATT 1994 @78 IWSIZANNANAY GATT 1994 1 uAIUANad
NFAUUUNYINIARILAIARLINLUUTINE YBIAIUANGITART WTO UagInnsiaudaun/

Y a v 1

unUgaRnenanilvilndudansnagosdouniumuanns 20 (a) 909 GATT 1994 19

1 Appellate Report on Chile - Price Band System and Safeguard Measures Relating to Certain
Agricultural Products, 2002 (WT/DS207/AB/R), para 206.

Yo Application of the International Convention on the Elimination of All Forms Racial Discrimination
(Georia v Russia Federation), 1 April 2011, para 135.

“Article 31 General rule of interpretation

4. A special meaning shall be given to a term if it is established that the parties so intended.
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wannaed 2 Tuiite 2.1.2.2.2 Tuuni 2 ¥99n158ANURSa1INsBTuaNITn Ao
a v o wa ax v & a a =
nsfiasuITeun/unieygfvesisasnisiiluaundniinnudeulestianinunnas GATT
1994 nannasnanaseninduisnsaainulaely Cross — Reference Faidudsn1sanu
~ o Y A 13 I3 = .

weldlunssuiunsseiudeinivvesanunnas WTO a3Ansgnssalluad China -
Publication and Audiovisual Product 1135n15fA1NuwUU Cross — Reference 1nl4iNe
RsanAnumnelaeunfsssunvesioun/untygRvesdonini 5.1 mudsaisnisiniu

AUNTNINLANULTOULEIDIANUANAY GATT 1994

3.1.2 N1SN158U “USUNInasuiiinel9a8” (Context)
Tun13HA5UIAUNNELABUNATITUAIMINLINGT 31 155A 1 VOIRUFYYINT

L"zj‘EJ‘L!‘LHE]’]ﬂﬁiﬂlg‘lj’jWlﬂja’mﬁﬂﬂﬁmqﬂ’l’m‘ﬁﬂﬂﬂiﬂﬂﬂﬂaﬁiiﬂﬂﬁLLﬁJﬂaaﬂﬁl’]ﬂU%U‘V]LL’JﬂéjaﬂJsU’eN

[ o

Audd QJJQJ’]IW LLau‘Ui‘U‘VlLL’JﬂaE]NV]‘H’]&J']I‘ULW@WQW?M"Iﬂ’ﬁll‘vm’]Siﬂﬂﬂﬂﬁﬁiimﬂﬂﬂﬂﬂ‘ﬂ’mﬂ

Y

(%
o./

WnrUsuniReaTudeun/unundyaaug win' U'ﬁ‘umnmaammmﬂﬂm Jeyaydlalu

11791 31 255A 2 @) waz (b)  #ua1eU oA 15unUN (Preamble)  WAZAIANUIN

[ a

(Annexes) vo3AUANAdlA 9 MNBINVAUSHYQYITLNINFTANITN WAZATIAIINNNY WY

(Instrument)  &aiAgaLloaiUaUSAyYILazIRvlaesFauTnuilavzanInnImilaaslasu
o o a A ' P = Y} a o 15
AEENSUAINTFANNTNDUY TlunTasmnguneneiiosivausdyan

UBNAINAITNATANANLIINELABUNASITUAILAD RanLNUaluNISARINAUSHEY QY

va

fru e At eun/ unda geaRvesisarsnisidnduaun@n Ae n1sRansIVSUN

o

© Isabelle Van Damme, Treaty Interpretation by the WTO Appellate Body, (Oxford University Press,

2009), pp. 235-237.

e ULf Linderfalk, On The Interpretation of Treaties: The Modern International Law as Expressed in the

1969 Vienna Convention on the Law of Treaties, [Spinger (www.spinger.com), 2007], p.102.

" Article 31 (2) : General rule of interpretation

. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connexion with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the

treaty and accepted by the other parties as an instrument related to the treaty.
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ANNISANYINENNITAANLAUS AU I LNSRALRTaSNSIT LD uaNTn
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[ 1 Y] L%

Tudedi 3.1 wandifiuinfdnduves WTO sandnlviauddytudeun/undydfves
fzarsn1sdnduandnidundn isizudninadinisinuausdyyinueydyyings
Feuwfithuldiiefaufisasnisdnduaunndndifiss 2 wdninae 1dua n1sfiansan
aunuielasunisssunivesizarsnisdniuaundnuazn1sinnsuiusunwindeui
Rerestuiisasnisidduaundnvindu e q Fusundussudmdnnsianuauddyan
AuEIRT) 31 2550 1 Sallndninasidug Snflenathunldianuausdyyiielinnsfiaaiy
AINATIADAARDITUNUITUIVDIES AUyl

vanInaNIAnNNaUSEYY 9 MuNneT 31 2358 1 Yeseydyngaisun
laun

1) msAanuauSdygydesdaanndasiuinguszasduaziinunevasausdygyn

nsAmNausdyasesaenndeiuingUssasanazidimuneniuaus Syantuse
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A1 Vo9
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nanfe Tunsienuausdyyidesruningussasauvisausdyan Famuedeans
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F9US10aLLDUA
fasaluil

(n) ausnasle q NIAYTuNIERaINITVINELSA YY1 MTR1958NI1 “Subsequent

° a a o A o a o 19
Agreement” @']ﬂu’]m']WQ']ﬁﬂJ']Lﬁu‘UﬁUV]LL’J@a@ﬂJL‘W@G\ﬂfnllﬁu5 QLJ/QJ/']VLW [11%191 31 195A 3

o = 20 o 1 v a ] o o a
(a)SUEJ\‘i’e)‘qu EUEUINIILITUUN ]LLagﬂ'J']iJmﬂa\‘iﬂﬂﬂﬁ'nWENLﬂﬂﬂ']ﬂﬂ”lﬁmﬂaﬂi’)ﬂﬂueﬂaﬂﬁ;ﬂ:aﬂqsﬁﬂ

q

v v

v 21 ' ANaa ° v a a o = v i
"y am\ﬂ,iﬁm:ﬂ IUﬂimmﬂJﬂ’ﬁmﬂlﬂjqﬂJ@ﬂaﬂﬂT&JV]ﬁﬂ‘Wﬁua QJ]QJ]WNNaUQﬂUE‘L% ‘mﬂ‘d'ﬁﬂgﬁ

16 a £ ' ' aw A & & A °o w a o a
Uszans tONUAT, ﬂgwmaﬁzmwﬂizmmau 1 @UTHAYN, WUNAIIWN 4 (ﬂE\TLWWﬂ ETUNNUWIEY VU, 2551),

nin 223,

7 Oliver Dorr, Kirsten Schmalenbach, Vienna Convention on the Law of Treaties: A Commentary, Spinger
[(www.spinger.com), 2012], pp.552 — 553 para 70.

*® Article 31 (3) : General rule of interpretation

There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between the parties.

19 a £ ' ' a o s ¢ YA °o W a ea
Usgans tNYAT, ﬂgwmaﬁzmwﬂizmmau 1 @USHAYN, NUNAITIWN 4 (ﬂEQLMW‘”I EUNNNNIEYYY, 2551),

N 224,
 Ibid.
o Duncan B. Hollis, The Oxford Guide to Treaties, (Oxford University Press, 2012), p. 484.
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(@) wwameUFTEle o AAeTunendaduidennanmsdiiuldausdyyn vioens

138n71 “Subsequent  Practice” [11951 31 753A 3 (b)  veteudnqyInTalsuun] lagn
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anldiednuausdyaduiediu deg1au MAnFuarmagRsTsusEniaUseme

lumd Military and Paramilitary Activities loinwuiufjuifvessgmnintuniendausdoyay

wsanduusunuindeuiieUszneunisiniy waslidedunninsssuyymagfsssy

[ 1

sevihssmangensuiuunufifvesisdnan Fesingluins 36 153a 5 UVBITITUYRY
magRssan v viefdnduvesmadniuyssruglsuildiuuimsuioile o fAntu
AEVAIEUS AU IR TSI MUNBTOANUSNLAAUDNENTE WAZINNANLALI
dﬂuﬂsﬁﬁ‘ﬁ'%ﬂwLmeqUﬁﬁ’ﬁIm 9 FiAaTumendaus a1 UszNaUNISAAIIN WUINIS

va o

‘] @@ﬂluﬂﬂifﬂLLENIWEJS%?!ZJ"I‘UF]IG]G] mLsuuumvlmmamLLngummnanmwmim

Sy
15 andedretinanififedunaiuuufiivesigandnihiundseneunmsiinnu faq
WiteRmuvenedeun/ undydivesausdygiwviniu Jonaunldiierndrsivausdya
Fald uusuuamafoRvessgasudsiddsuluiduvdnngraneaiausemdsevinsssne
(Customary law) FasfesUszneauluseasdusznou 2 Usens Iiu uwamnsufjifvesss
(State Practice) wazlpsunissausuindunguuiy (Opinio juris)

(A) NQLNATIINNNQVENETEI U sEmATAL T

Uunmndeuiionaianfinnsanuszneuiiofanuausdyan 1w ngunasing
ngnesErIalsEmaiAgdesfumduiusseninadgandn deldtya@liluina 32
1337 3 () navfe NsinuausdymifeiaunelunsaureIng nuesENINUTEINe

o

[ ao a = i - ) Y ' ::4'
oA ausdyan ngruneasaussinasenineussma visendnnguuneiiluseninsUsemeai

# Ibid.
% International Court of Justice Report on Military and Paramilitary Activities in and against Nicaragua
(Jurisdiction and Admissibility), 1984, p. 411 para 42.

# Olivier Corten and Pierre Klein, The Vienna Conventions on the Law of Treaties : a Commentary

(Oxford University Press, 2011), p.827 para 45.
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u

une aneguvs, “nisinuausdyan,” Ty msldnisianungumune : vuirinissidneansiarsding
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# Article 32 : Supplementary Means of Interpretation
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? Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 3.2.
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* Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.111.
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2 Ibid., para 276.
" Panel Report on China — Measures Related to Exportation of Rare Earths, Tungsten, and Molybdenum,

para 7.75.
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1 Paragraph 11.3 of China’s Accession Protocol :
China shall eliminate all taxes and charges applied to exports unless specifically provided for in Annex

6 of this Protocol or applied in conformity with the provisions of Article VIIl of the GATT 1994.
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" Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.121.

' Ibid., para 7.122.

" bid., para 7.129.

** Ibid., para 7.124.

“ Article 8 : GATT 1994

1. (@) All fees and charges of whatever character (other than import and export duties and other than
taxes within the purview of Article Ill) imposed by contracting parties on or in connection with importation or
exportation shall be limited in amount to the approximate cost of services rendered and shall not represent an

indirect protection to domestic products or a taxation of imports or exports for fiscal purposes.
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% Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, paras
289 -291.

' Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.63.
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2 Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, , paras 7.65-7.66.

* Ibid., paras 7.67-7.72.
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% Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.125.

% Ibid., para 7.126.

*" Annex 6 Note:

China confirmed that the tariff levels included in this Annex are maximum levels
which will not be exceeded. China confirmed furthermore that it would not increase the presently applied rates,
except under exceptional circumstances. If such circumstances occurred, China would consult with affected
members prior to increasing applied tariffs with a view to finding a mutually acceptable solution.

% Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.127.
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# Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, paras
282-284, 286.

* Ibid., paras 285, 287.

*" Ibid., para 285.
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* Paragraph 11 Taxes and Charges Levied on Imports and Exports : Protocol of Accession

1. China shall ensure that customs fees or charges applied or administered by national or subnational
authorities, shall be in conformity with the GATT 1994.

2. China shall ensure that internal taxes and charges, including value-added taxes, applied or
administered by national or sub-national authorities shall be in conformity with the GATT 1994.

3. China shall eliminate all taxes and charges applied to exports unless specifically provided for in
Annex 6 of this Protocol or applied in conformity with the provisions of Article VIIl of the GATT 1994.

* Panel Report on China-Measures Related to the Exportation of Various Raw Materials, paras 7.136-
7.137.

* Ibid., paras 7.138-7.139
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* Paragraph 170 of China’s Accession Working Party Report

The representative of China confirmed that upon accession, China would ensure that its laws and
regulations relating to all fees, charges or taxes levied on import and exports would be in full conformity with its
WTO obligations, including Article I, lll:2 and 4, and XI:1 of GATT 1994.

* panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.141.

* Ibid., para 7.142.

“ China’s Accession Working Party Report

Paragraph 155 Some members of the Working Party raised concerns over taxes and charges
appliedexclusively to exports. In their view, such taxes and charges should be eliminated unless applied in
conformity with GATT Article VIII or listed in Annex 6 to the Protocol.

Paragraph 156 : The representative of China noted that the majority of products were free of export
duty, although 84 items, including tungsten ore, ferrosilicon and some aluminum products, were subject to export

duties. He noted that the customs value of exported goods was the F.O.B. price of the goods.
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*“ Panel Report on China-Measures Related to the Exportation of Various Raw Materials, paras 7.143-
7.146.

“ Ibid., paras 7.147-7.148.

® Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, para

294.



93

FIDWINTT 1 WIATT 3 UazuIngT 11 989 GATT 1994 1ws1zaundnues WTO unuseinadl

o Ao

TafnaigItuuInsnIsnieluresdu Inglanizog198au1nIn1sveesginvuanduay

ASSSULRENDUAIND1LNBTY TI919TNANTENUADNISAT (§BUTNN 169 UDISIYINU

aa a £ 1 i

o 44 v gj a = ' 1 Y A
AEVINNY ) AtuIUIsliTavSentonodnuning 20 989 GATT 1994 §iugeunting 11.3

Y

aa Y & a 05
sUaﬂWﬁa'ﬁﬂ’]'ﬁLGU']LﬂuaﬂﬂsUﬂvLﬂ

12 ¢ a P v A ° 46 I
aﬁﬂﬂiQWﬁimWf\]’ﬁm’l’J’anﬁm% 170 9995189°UAMEYINNU . (MUA D LlWJUnuIn

[y

Weafuuleuianeatuduaniglulsend ) Wuundaaanldifedesivdentini 11.3 aeq

Ly

wsansnmsiiuduanndn aduiFewewnnsnisnisdsesn wataun/unduaAnneitesiu

ANt 11.3 vasa1snsnduanndn lown gauting 155 -156 U9951891UAMLIINY

(e

2.

Wundgginersazuladn JulinihndewianiBuasAsssuiiouiediunisdiean Liuuws

Junnsnisfigenndadiuang 8 989auanas GATT 1994 wsenusefodua1iusing

a &

A v aa % a 47 = aa =
1Uﬂqﬂmu3ﬂ‘ﬂ 6 LLUUV]']EJGU@QWﬁﬁ']iﬂ']ﬁLGU']L{Juall']sljﬂ LAZAUITHUANTLAUNTIYLLAY

] (%
Y U

i ~ a = = A v Aaa v a 48
ﬂ']ﬁﬁiuLu%JiJLQWWSaUﬂqV]ﬂJﬁqﬁlsﬁaiuﬂqﬂNU'}ﬂ‘ﬂ 6 LLUU‘V]"IEJUUWﬁa"Iiﬂ']iLGU"IL‘f]uall"lsﬁﬂ

“ Paragraph 169 of China’s Accession Working Party Report

Some members of the Working Party expressed concern about the application of the VAT and
additional charges levied by sub-national governments on imports. Non-discriminatory application ofthe VAT and
other internal taxes was deemed essential

® Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, paras
295 -297.

* Section D : Internal Policies Affecting Foreign Trade In Goods

Paragraph 170 of China’s Accession Working Party Report

The representative of China confirmed that upon accession, China would ensure that its laws and
regulations relating to all fees, charges or taxes levied on import and exports would be in full conformity with its
WTO obligations, including Article I, lil:2 and 4, and XI:1 of GATT 1994.

o Paragraph 155 of China’s Accession Working Party Report

Some members of the Working Party raised concerns over taxes and charges applied exclusively to
exports. In their view, such taxes and charges should be eliminated unless applied in conformity with GATT Article
VIl or listed in Annex 6 to the Protocol.

* Paragraph 156 of China’s Accession Working Party Report

The representative of China noted that the majority of products were free of export duty, although 84
items, including tungsten ore, ferrosilicon and some aluminum products, were subject to export duties. He noted

that the customs value of exported goods was the F.O.B. price of the goods.
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* Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, para
299.

* Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.151.
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> Panel Report on China-Measures Related to the Exportation of Various Raw Materials, para 7.153.

* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.100.

> Ibid., para 7.101.

** Ibid., paras 7.102-7.104.
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> Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.75.

* Ibid., para 7.89

*" Ioid.
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*® Preamble: Protocol on the Accession of the People’s Republic of China

The World Trade Organization ("WTO"), pursuant to the approval of the Ministerial
Conference of the WTO accorded under Article XlI of the Marrakesh Agreement Establishing the World Trade
Organization ("WTO Agreement”), and the People's Republic of China ("China"),

> Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.79.

0 Paragraph 1.2 : Protocol of Accession

The WTO Agreement to which China accedes shall be the WTO Agreement as rectified, amended or
otherwise modified by such legal instruments as may have entered into force before the date of accession. This
Protocol, which shall include the commitments referred to in paragraph 342 of the Working Party Report, shall be
an integral part of the WTO Agreement.

* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.82.

¢ Paragraph 1 of GATT 1994

1. The General Agreement on Tariffs and Trade 1994 (“GATT 1994”) shall consist of:
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(b)  the provisions of the legal instruments set forth below that have entered into force under

the GATT 1947 before the date of entry into force of the WTO Agreement:

(i) protocols of accession (excluding the provisions (a) concerning provisional application and
withdrawal of provisional application and (b) providing that Part Il of GATT 1947 shall be applied
provisionally to the fullest extent not inconsistent with legislation existing on the date of the
Protocol);

* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.83.

*lugavasnnumnas GATT 1947 LildfinsamnuiniBansmsidnduanndniianusmenguaneedisls udiide
seduatueiiagluaf Norway - Restriction on Imports Apples and Pears laguasigiivssiiudanodinizarsnisidndu
mAdudiunisveseunnas GATT 1947 1n88193URUUNINTZIUYRA Part | gonthil 1 (b) Sedeyefdn ...(b) Part Il of that
Agreement to the fullest extent not in consistent with existing legislation Usmauﬁu’lumauﬁummmm GATT
1947 Wumnuanaafeiinalitadu udluga WTO msiesaaumnasseugnisfinsiasaimnasiumaisiiesuonain
GATT 1994

“Part II - Schedules

1. The Schedules annexed to this Protocol shall become the Schedule of Concessions and
Commitments annexed to the GATT 1994 and the Schedule of Specific Commitments annexed to the GATS
relating to China. The staging of concessions and commitments listed in the Schedules shall be implemented as

specified in the relevant parts of the relevant Schedules.



99

10s3uagnaelumsdoyniunIunIARLINLUUTNEAINANGS GATT/GATS 2833u” %i5e
919na1abiimsdeyniiumunannLuuTevesisansnsi i duannvesdududu
vilawasrumnas GATT 1994

- WNAUTENITEATINY A N13AAIINATIN “Anuanas WTO”  Tvimuneadnusiuds
ANUANGY GATT 1994 mudasioguesdudingid vilinaddaauluad China - Rare Earths
liaenndosfumdinduvesnuznssunsitadedefimmluai China - Raw Materials 319
WMAHATIINULALUTENARNNTNYRY WTO  daanislvduldnSendesiedniuuing 20 veq
GATT 1994 wrufisansnisinuaudnle Anseiidoun/undydAvsngluiindeilanude
Wil 11.3 vesfisansmaiuduandnvesiuuda luueaferiumnagdiniuiniansns

JuanFnvesdududiuniareininunnas GATT 1994 Aneaildaun/untadlandugall

I o
1 &Y a [y LY

WuduRRen iy faluauenssunsItasetennnisldansaianulainfisansnmsidnduy

aundnifudunilwesnunnas GATT 1994°
Fuldweladdnduvosanznssunisitadedoinndenan Sedudestugosdns

avssalielviosdnsgussaindudndudanann Tnslivaraiinisinnugoning 1.2 vesiis

arsnaduduamndndananlifiansandaviunuindesunazivgua/assngmengane

o

Uszwesedldudidanaduesduinlifiya auznssunsitadedofinnlulssiiuilindulag

YOULAD NSAAULDNTNN 1.2 vasisa1sM s nduaudnidunisaanulaefiansannate
) wa a v A A v YRR v o ) ' v 69

UY/UNUALAZ USUNIIAR DNILARITRIA USRI 1.2 AINaIILE7
9IANTENTIAURAIINAIIN “WTO  Agreement”  LAgfiANTUIINUTUNKINGBUT

a v I v a aa vy & a = a a o &
LNEIVDIVBILDNUN 1.2 VBINTA1TNITLUNUUENTN sﬁﬁuiqﬁazL@EJ@@Q@@lﬂu

% panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.84.

*" Ibid., para 7.88.

* Appeallate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.37.

 Ibid., 5.38.
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0 Paragraph 1.2 : China’s Accession Protocol

The WTO Agreement to which China accedes shall be the WTO Agreement as rectified, amended or
otherwise modified by such legal instruments as may have entered into force before the date of accession. This
Protocol, which shall include the commitments referred to in paragraph 342 of the Working Party Report, shall be
an integral part of the WTO Agreement.

" Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.42.
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(the Decision of the Ministerial Conference of 10 November 2001) %aﬁmaﬂmiﬁ

Usingluiisansmadnluaundndr “Fudnduaundnanunnasdnds WTO sukeuluuas
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AunnasnUTngluiasnisinduaun@nuuuedondil” = WoRa1sane15ununvedfis

" Article 1.1 : China’s Accession Protocol

Upon accession, China accedes to the WTO Agreement pursuant to Article Xl of that Agreement and
thereby becomes a Member of the WTO.

? Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.43.

" Article 1.3 : China’s Accession Protocol

Except as otherwise provided for in this Protocol, those obligations in the Multilateral Trade Agreements
annexed to the WTO Agreement that are to be implemented over a period of time starting with entry into force
of that Agreement shall be implemented by China as if it had accepted that Agreement on the date of its entry
into force.

P Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.44.

" Accession of the People’s Republic of China, Decision of Ministerial Conference of 10 November

2001, WT/L/432, p. 1.
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nalagasy As 03ANTaNSINLNOIAININTUIAMUNNIE/VOULYAYBIAITT “WTO

Agreement” g1

" Preamble of Protocol on the Accession of the People ‘s Republic of China

The World Trade Organization ("WTQ"), pursuant to the approval of the Ministerial Conference of the
WTO accorded under Article XII of the Marrakesh Agreement Establishing the World Trade Organization ("WTO
Agreement"), and the People's Republic of China ("China")
° Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, , para 5.45.

" Ibid., para 5.46.

& Ibid., para 5.47.

o Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.48.
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MARNLLUTeEde” muues 12 ;1 fnaniaduuntydinsandiduinfidasnis
duduaundn anumnasinds WTO LAZAUANAINITATLUUNYNIATIAINFUNUS TUREN9
Aeuflostuegauiass (ntrinsic Retationship)84
AugnssuNINadedeinnliiunesiudelaudwesdu wmsgmuuing 12 : 1
yasmuAnasdnge WTO Huun ”@qﬂ,’aﬁmmé’ﬂﬂgwmaLf“ﬁ'mﬁ’mm%ﬂuam%maq WTO
mMevds Feuszmaiasdiduanndnues WTO finanasdesiisansnisididuaundn was
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YaanzInuaIY Anudsagulddnundydfiuing 12:1 vesruanasdagns WTo Iglila

% Article 12 : 1 Marrakesh Agreement

Any State or separate customs territory possessing full autonomy in the conduct of its external
commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such accession shall
apply to this Agreement and the Multilateral Trade Agreements annexed thereto.

% ity (Qnuzgn) ‘Vmﬂa:h, NYVINELATEAATENINUTEINA: GATTIaE WTO: Uwﬁ"’ﬂﬂ, frindait 4 (NFAUNW
driiniuidnyeyy, 2556), i 59.

* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum, para 7.90.
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- WanasanuszleanUyaiin “such accession shall apply to this Agreement

and the Multilateral Trade Agreements annexed there to” Aeuleussinaidndu

* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.91.

% Ibid., para 7.92.

o Appellate Body Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.27.
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(EC)91

osfnsgrssailuafidenanlivndnngmnemuuns 2 © 2 vesmnunnasdang WTO
LATHIATY 1 kazuInst 11.1 @  AuanaedInisainsni1sunles (Agreement  on
Safeguard) ¥195UIBIIAUANGT WIATT 19 VB GATT 1994 KAEAIUANAIINIEUINTNNT
ﬂﬂﬂaﬁagjmaiél’ﬂiaUﬂJammmmﬂaq WTO wanldusingdeun/undeyef@luninuanasineie
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GATT 1994 gnuegluaiunnasiimieuingn1suntes uinuu1ns 1 uagding 11.1 (a)

% Ibid., para 5.28.

* Article 2 : 1 : Marrakesh Agreement

The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter referred
to as “Multilateral Trade Agreements”) are integral parts of this Agreement, binding on all Members.

0 Appellate Body Report on China — Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 5.30.

o Appellate Body Report, Argentina-Footwear (EC), para 81.
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7 Appellate Body Report on China — Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, paras 5-53 - 5.54.

* Ibid., paras 5.53 - 5.55.

" Ibid., paras 5.33 - 5.34.
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* Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, paras 7.972, 7.974.
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" Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum, para 7.973.
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* Para 5.1 Right to Trade : Protocol of Accession

Without prejudice to China's right to regulate trade in a manner consistent with the WTO
Agreement, China shall progressively liberalize the availability and scope of the right to trade, so that, within
three years after accession, all enterprises in China shall have the right to trade in all goods throughout the
customs territory of China, except for those goods listed in Annex 2A which continue to be subject to state
trading in accordance with this Protocol. Such right to trade shall be the right to import and export goods. All
such goods shall be accorded national treatment under Article Il of the GATT 1994, especially paragraph 4
thereof, in respect of their internal sale, offering for sale, purchase, transportation, distribution or use, including
their direct access to end-users. For those goods listed in Annex 2B, China shall phase out limitation on the grant
of trading rights pursuant to the schedule in that Annex. China shall complete all necessary legislative procedures
to implement these provisions during the transition period.

*Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum, paras 7.1006-7.1011.
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" lbid., para 7.1011.
" lbid., para 7.1020.
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Agreement,” Journal of International Economics Law 15, 4 (November 2012) :1025-1026.

? Julia Ya Qin, “The Predicament of China’s “WTO — Plus” Obligation to Eliminate Export Duties :

A Commentary on the China - Raw Materials Case,” Chinese Journal of International Law (2012) : 240-241.
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’ Ibid., p. 242.

* Elisa Baroncini, “The application of GATT Article XX to China’s WTO Accession Protocol in the
Appellate Body Report of China — Raw Materials case : suggestions for a different interpretative approach,” China
— EU Law Journal (August, 2012). [Springer DOI 10.1007/512689-012-0010-4]

” Ibid.
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! Panel Report on China-Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, para 7.132

® Ibid., paras 7.134 - 7.136.
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’ Paragraph 7.3 : Protocol of Accession

China shall, upon accession, comply with the TRIMs Agreement, without recourse to the provisions of
Article 5 of the TRIMs Agreement. China shall eliminate and cease to enforce trade and foreign exchange
balancing requirements, local content and export or performance requirements made effective through laws,
regulations or other measures. Moreover, China will not enforce provisions of contracts imposing such
requirements. Without prejudice to the relevant provisions of this Protocol, China shall ensure that the
distribution of import licences, quotas, tariff-rate quotas, or any other means of approval for importation, the right
of importation or investment by national and sub-national authorities, is not conditioned on: whether competing
domestic suppliers of such products exist; or performance requirements of any kind, such as local content,
offsets, the transfer of technology, export performance or the conduct of research and development in China.

* Panel Report on China — Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum, paras 7.137-7.138
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" Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, paras
289-291

' Paragraph 16. Transitional Product-Specific Safeguard Mechanism : Protocol of Accession

1. In cases where products of Chinese origin are being imported into the territory of any WTO Member
in such increased quantities or under such conditions as to cause or threaten to cause market disruption to the
domestic producers of like or directly competitive products, the WTO Member so affected may request
consultations with China with a view to seeking a mutually satisfactory solution, including whether the affected
WTO Member should pursue application of a measure under the Agreement on Safeguards. Any such request
shall be notified immediately to the Committee on Safeguards.

2. If, in the course of these bilateral consultations, it is agreed that imports of Chinese origin are
such a cause and that action is necessary, China shall take such action as to prevent or remedy the market

disruption. Any such action shall be notified immediately to the Committee on Safeguards.
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A1I1 “material injury or threat of material injury” unufagldA1in “serious injury”

3. If consultations do not lead to an agreement between China and the WTO Member concerned
within 60 days of the receipt of a request for consultations, the WTO Member affected shall be free, in respect of
such products, to withdraw concessions or otherwise to limit imports only to the extent necessary to prevent or
remedy such market disruption. Any such action shall be notified immediately to the Committee on Safeguards.

? Paragraph 16. Transitional Product-Specific Safeguard Mechanism : Protocol of Accession

4. Market disruption shall exist whenever imports of an article, like or directly competitive with an
article produced by the domestic industry, are increasing rapidly, either absolutely or relatively, so as to be a
significant cause of material injury, or threat of material injury to the domestic industry. In determining if market
disruption exists, the affected WTO Member shall consider objective factors, including the volume of imports, the
effect of imports on prices for like or directly competitive articles, and the effect of such imports on the domestic
industry producing like or directly competitive products.

' Article 4: Determination of Serious Injury or Threat Thereof

1. For the purposes of this Agreement:

(@)  “serious injury” shall be understood to mean a significant overall impairment in the position of a
domestic industry;

(b)  “threat of serious injury” shall be understood to mean serious injury that is clearly imminent, in
accordance with the provisions of paragraph 2. A determination of the existence of a threat of serious injury shall
be based on facts and not merely on allegation, conjecture or remote possibility; and

" Article 12: Notification and Consultation

A Member shall immediately notify the Committee on Safeguards upon:

(a) initiating an investigatory process relating to serious injury or threat thereof and the reasons for

(b) making a finding of serious injury or threat thereof caused by increased imports; and

(0) taking a decision to apply or extend a safeguard measure


https://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
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 Mitali Tyagi, “Flesh on a Legal Fiction : Early Practice in the WTO on Accession Protocols,” Journal of

International Economic Law 15, 2 (2012) : 430.

v Paragraph 16 Transitional Product-Specific Safeguard Mechanism : Protocol of Accession

8. If a WTO Member considers that an action taken under paragraphs 2, 3 or 7 causes or threatens to
cause significant diversions of trade into its market, it may request consultations with China and/or the WTO
Member concerned. Such consultations shall be held within 30 days after the request is notified to the
Committee on Safeguards. If such consultations fail to lead to an agreement between China and the WTO
Member or Members concerned within 60 days after the notification, the requesting WTO Member shall be free,
in respect of such product, to withdraw concessions accorded to or otherwise limit imports from China, to the
extent necessary to prevent or remedy such diversions. Such action shall be notified immediately to the

Committee on Safeguards.
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** Julia Ya Qin, “The Predicament of China’s “WTO — Plus” Obligation to Eliminate Export Duties :

A Commentary on the China - Raw Materials Case,” Chinese Journal of International Law (2012) : 240.
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v Jingdong Liu, “Accession Protocols : Legal Status in the WTO Legal System,” Journal of World Trade
Vol. 48, No. 4 (2014) : 768-769.




140

Wnduaninves WTO  wagenanesanglusiaiung dvnnuseinaaundntus Suselovd

[

waniasuAvUssinagunTndures WTO unifasigunstlvoddy eiasandsanssdigy

YOINTAITNTUNTUALITNVIFU UNAIDYINTU AULDUTT 11.3 V9INsa15N15 T U

auBndaliiusngdeemnianugeulesiuanunnas GATT 1994 w3au1nsnisundeniy

A o o

goniinyl 16 vesisasnsdduandnvesiu Faduundygfanziihunldiunsdnaua

o 4 al 1 1 a ¥ a =) U U a
YUVINIUFINANTENUADAAIAVDIFUANYUALASINUAVUTENAFUIBNVDY WTO  Usend

(% ]
U Y a o ¥

au1¥nilasunansenunulianslduinsnisiletenlalaenlifigauitduamnundiainiu
AoliAnaudeneegiels Wudu anduazniivesdumunlausingluisarsnisdniu
au¥nvosdusnaniidnvauzdunsdsUSoulsenaaundu o Glsuldnaidlilu wade
2.1 luundl 2 MAgarsnsnduaundnifidnvalausglonidosnitaunnanisfiwuy
WA 9 Aeliinnuanas WTO 138031 WTO - Minus) Usenaufiullegideuladne
WNeafuasydAvessIsnuvesnugyiney faduduiinmsiasaluvaefiinisiasaisening
JuivdsewmaauTnay 9 209 WTO luvastu ndiagnagu gantiif 169 183518911209
o I v wad DA 9 a A = 9
AN Wuundyganuanslniuiamiuivaveslssmaaundnauy o vas WTO ey
v ~ I a a v 20 v~ = a |y d' a
msldunsnisandyarniivvesiu lluiu” {lauiadnseiinmemnissuuiasugianes
il duszuuiaseghanuuianinaindaudulseimaaunTndus 189 WTO  wazszuy
LATgNATeIRUTLWIARN UaRAAd I UINUITaIATRINITINAT WTO  ZadnfsduLite
AolMAnn1sALESNINBITU waduniifneninfiazimunasysiavesdszsivdalaoganig
@ A o 2 1 a 1 [ a
nsglanaudunmnsswisveslsemannmauanu q lnsengegedslutiessuenas 9 Ju
= a a = o & =t 1 21 &
finsusuiaseghanaznisamuauiivinliusznarsilunanamuilugianvedan vie
A o =eaA a A A =i o Y o
nandnievilsfeUsemaauBndu 9 ve3 WTO lngianigag198ausemaniazinnisAiuiy

gouiAUAIAIITEUUNITEDILALTEUUNYNU18UDITUDIVEINAADUINTNITNIINITAN

% Appellate Body Report on China-Measures Related to the Exportation of Various Raw Materials, para
298.

% Xiaohui Wu, “No Longer Outside, Not yet Equal : Rethinking China’s Membership in the World Trade
Organization,” Chinese Journal of International Law (2011) : 232-233.




141

elulszing wagsguiaiuenalddruanmuusisnnels lnaduiunsnienalnnisnainyil
Tiszmagaiuiudeysslovivesigdlolaild

Uszn159aad  NNISANYITRLIRS U ALIAUNITIAANITdIeanLsvesR U sluns el

a 4

Anluaf China — Raw Materials / @# China — Rare Farths aztiiulainusinaauiidude

9

AN lunsdin13IAANITE00NLIVRIRUAINATY Il USINgAUNINNA 9 ¥la WIN1eIn

[y

Y a a o 1% 1 & (K a ° A o a a Y A (Y a
Namu wazludauatl adulsiduusingAvdn fywu'mﬂsﬂumamamaummmnumﬂiﬂaEJ

9

| s a a 5 v 22 =% a Y a
i aunsvlag Tolniu Towna enuninuzuuulauin peufiaees Wudu”™ Jdududuinuas

[

ngAuTglngvedlan wasduamanil

[

deoanus rdadundevlungvesuiinalullagiu

n1sn3ulduinsnisnisindanisdeeanusingavmarddinaliuseinaunisiung wu

a

ansgeusn JUu wazUszanauglsy @eusslevimsizdianudnlunazdesnsldusingdiv

q

wandlunsuandudunaluladeng q uardsdmanssnudenainnisdusTngavluaeniig
fawfimuendununvesemnnas WTO awilinguszasduazidmunedinnadnnnsiien i
AunATENINNIAULAYAIINGDL UAmuANas WTO  Ssilingusvasdudniiddry e n1s
duasunisfsevninUsemaliifanisudsduiilusssunasnsaeszuouiasugialind
wafipsnm faduenenssunsitadedeinimuazesdnsanssalluainssifanisdseanus
Y043u Feimhifdessisdnnlifmusiuasuaranumanisalldvessyuu WTO Judesli

unnAunisldninensusingiviiiolmannstuindounaesegia (n13an) willendn

N1sAUATEMINEINTUITNgAU @awindew) lagldiusnsdlaugenting 11.3 vesiizansnis

o a

dluaundnvesdu Jaliusnginfidesmimdeulesfisarunnas GATT 1994 lunguung

Ununduldlildanslunisendedodniuuins 20 (g) ves GATT 1994 Fuduninsnisiiie

1%

AUATOININEINTTTTUM ANy EULG

# a@%mﬁaﬁamﬂ Julia Ya Qin, “Reforming WTO Discipline on Export Duties : Sovereignty over Natural
Resources, Economic Development and Environment Protection,” Journal of World Trade Vol.46, Issue 5 (March

2012) : 26.




unil 6

unauuazdalauauuy

6.1 unasy

v

lunsfinwInerdnusatuildilowinaueiimanduves WTO - TunsiiAnwins
Fian1TdIeanusvesIu  Fadunsainlviiminisaisnisiinduanndnmilaniiaiunnas
GATT 1994 uddnduiidenndesslidonndaiunuimdnduves GATT/WTO fiflauna
JEUINNsALasdnIndeu Inenislasesasedfgaauduni 2 - uni 5 Fervagulilag
wuseantdu 2 drusssaludl

1) Ardaduvras WTO lunsdinisandanisdesanusvasdudunsainliuiniin
o oy o wa ac Yy & a P ' ) ad
fudaun/untayalfvaangansnisidiluannBnmilandinuanasnIsATLUUNIAIA DY)
LU ANANAY GATT 1994

Tugmaves GATT 1947 1Jugail GATT Tiwiinduaiuanas GATT 1947 willend
aa 4 I~ = aa U v a 1 aa vV I~
PoA15NTHVNTUNIA INFIEAULATTUNITIRINYTONNINYD GATT UBIINNoE15A15: T

a & a Py a 9 an v

aadumuanasionadunlisuslad/uilussuunguuneves GATT g wniisansniswdn
Dumddinalddsfuneldszuu GATT o1aiinavilinAnnisidenujifssninsUssmenifau
nanuuUNISYNaNESTUUAINLITUAILAE ANNTILAD Y TANYDIAUANAY GATT 1947 16 uslu

[ [y

gAres WTO  flwwinnenisfimuiliauddgyiuiitasnisdiduau®n Jwanssain
aa Y & ¥ & a o v . a aa & a a o
fzansnsiiduniAlugaves GATT ag9duld Afinduvas WTO AfUssiuinInieiu
aa Y & a =] o w ! a @ v
wsarsnisinduandnladunuimddgsossuunguaneves WTO  wsietinussiiude
finnszminedsarsmadnluanndnuasanuanasnisiuuunynifang o angldnseuaiu
ANas WTO  vanend uilunsdlfnwivesdneinusatuifideutiameyssnuiining
Aetastuiisansnisinluaundnuazaunnas GATT 1994 undnw Feonaaguladn
AuzNIIUNTITdedafiniuasesdnsanssaliminduiisaisnisinuaundnmiondn
ANUANAINTITATUUNYAIADY o 19U AIUANEY GATT 1994 laedileufnwiuseiiu

AanannAdndues WO fussiiuiininsenintanisendesedauunns 20 vea GATT

1994  rudizarsnisiduduanBnaesiu lasysdnwidndmdnduves WIO  denaald



143

waninaailabunislidminduiisansnisidnduaundnmiionitanunnasnisiuwuunynif

WU AUANES GATT 1994

e‘a"ou (%

nanNaNAIFaAUYe WTO Trinutindudsaisnisidnduaun@ninianinaiusn

(%
Y 1

AINITANYNIABY 9 19U AIUANSY GATT 1994 filllswSennaninaeiiuil “alaideuld
pg1adaLde Aldfans” Gamaninasinsnarndunisiadeun/untydAvesisarsnsidndy

a < [ [ ¢ w ' ¥ o Y S E=1 o 1 1 I~
amwﬂLﬂwammwaﬂmmsmmﬂanlmgﬂmiﬂimﬂummﬂﬂmﬂ’liﬁ]’mmmamaamw%wu

[

melnewaniasanlaeadl

- Rsandeun/untaaivesisarsmadnduanndnuslseinuiinniiieades

LY

- fnsanindeun/unUygRvesisarsnisdiduanndnvestuiamudoulesds

ANUANAY GATT 1994 #i3all

a 6 1

- UszmAaun®nues WTO AefigatinunnsmIvnanisavesusenaaunin

aonAdasiuayInIMilteusas AR (a) - () MuaMs1 20 Y8 GATT 1994

a

HAN1SANYIAIRAFUNTTINANITdIRaNLIVRIIUaNvasUlaI Juasiidvaviselulians

[
% 1%

oNUoRodn1NIINTT 20 (g) W8I GATT 1994 ruiisarsmsidnduaundnvielivusgiud

L%

un/undygRvesisansnsidnduaundninfinnudenlostisnnunnas GATT 1994 el

TPgNTULAANNTINETAgUNRSISUANYRIRT AT NS LT UL TN N8IV A UT LA UTD

'
a =

' v 1 v aa Y & a a
NWNIN %ﬂﬂ‘iﬁﬂgiuslawum 11.3 LagganUIN 5.1 Y2INTA1TNISWNUUEUITNVDIAU LAY

NANFUIDIVTUNLIAADUIINTIBIIUAULTINIUNLALITDY AIUANAIDY 9 LYW AIINANAS

(%
Y

IAFe WTO  Untin9e9u1msn 20 993 GATT 1994 1 Judu n1sfautuindidunising
) I3 a P \ o ean 1 & ad a Ace v

naninaan1sinundlvdnadnsnldaumgauna insziuisnisnisianungateun/

Ly wa aa ¥ I a I [ I U a a a v £ a
unUgygvesisansnisitiduaindnidunanaunateidunsindnseslssinAaudnouied
Tunisendorodnuunns) 20 v0e GATT 1994 714 9 MiuAluaundnniaes WTO fiaasdl
anslunisendesiedniuuingy 20 ves GATT 1994 ¢ dwnanenssun1siiadedeninim
Nsandavangatn JnguszasduazidmunevemaninaEinisinuausdyynueudyan
ﬂ?ﬂL%EJ‘L!‘lﬂ A.A. 1969 11UsENBUNISAAIUNSAISNT L TUaLNTNLaZUIRST 20 Y89 GATT

1994 ¢ne



144

ANANSANYINSNLNUTNITAANURS AT NS T UL BnTuAFaAunstin1saAnnIg

A990NUTU99AU MAEUINATIZIANIARNITINARNSAIeNLI VUL TUNS AN AMENTTUAIS

Y

)

fadudofnmuazesdnsgrssallidminfudeun/ undydivesiarsnmadtuduaunin
WENTIANUANSINTAMUUNTNIA LU AIUANGS GATT 1994 insizanglinsauredaniny
anas WTO Fefidnwaiziduuuu Single Undertaking ﬁﬁmmmnaamsﬁwquwvgmﬁﬁma
atu WU AuAnas GATT 1994 Jsfifie GATT 1947 i mumnadingaensiieies

UNINTNITAMU APIUANAINITAIUTNIT WazAIUANAINITATAEINUENSIUunSHdFung

!
=

Ty Wudu Gsmumnasuaidazusnglunianuiniuuiineesnauanas WTO faty

Y a 1

AuzNIIUNTITadadefinnuazainsgnssaifsndnideanaziansaniiisasnisd iy

[ [
=

aundndudunilavesnunnas GATT 1994 wivinnsdlduiniiAndulugaves GATT 1947
onfinnudullénn uimugenini 11.3 vesitansmsdduaundnvesdu agliusng
Mifeun/undydAtidenlodennunnas GATT 1994 wiolifiny Anznssunisitadede
fiwm GATT AfiauliduiidnSendedednuuing 20 (g) e w1 GATT 1947 Wumiunn
anferiifnaldtsulurasiu fafuangnssunsitadetefinmlugaues GATT Flslos
Aanuvanidesldiitasmatuiuanndnlidudumilvosunnas GATT 1947
ogalsfinn MsifileudnwinsdlifimmseninsiSasnsduduandnuazaing
20 v93AMANGY GATT 1994 FusnsdlinmiAnandsansnmadiiuandnvesiumhdy
‘Vié’ﬂmmsﬁﬁﬂmzﬂimmﬁﬁaﬁa%’aﬁwmLLa3@&ﬁﬂiqm'ﬁm‘iﬁﬁmﬁﬂﬁ’u%wmw WREEN
#sansmadnduau@nindoniimunnaansdwuuninI@ wu Auana GATT 1994 ]
g ldfunsdfniniifeadessuitarsnsidnduaundnvesuseinady q 16 wmsae

[

o d' aa Y ® a ! = 1 [y 1Y)
a1svdAgynusngluisaisnsidduannfnveusiazUssmaianuwanaeiululaeduiu

grunalunisiasanveslsenatug o1fsarsnsiinduaudnasnanildnvusilaans
UseleytmilaninnmnuananIsamwuunnIAdu g w3end1 WTO - plus wAaIfNEa1N13
Y & a av aAY va a ¢ v i 1 ad a i
W luaudniidnwaelaansusslenlfogndinauanainIsAwuunmA1AduE Y 1380

WTO - Minus



145

2) Adaduras WTO lunsalinnsanfanisdeaanusvasiu dadunsainliiinin

Audaun/untygifvasisasnisidiluaundnuiiondinunnainIsAILuunAIAD U

Il
o W Aa o

WU ANANas GATT 1994 Wuadnduiilidonndasiuuuinfnduvas GATT/WTO &3
UaunasEnden1TAuasaaIndaudiIumn
HAaNSANYINTANIITINANTdIRBNEIvesiueIdasUladAuenssun1TItadede

aa

finnuazednsanssaimiuinduasiianslunisendesedniuung 20 (g) voe GATT 1994
M’%@hjsﬁuag Yuteun/unvyaRvesisarsnisidnduaundnuralssinudefinininiiananu
Foulosdamnunnas GATT 1994 wioli anmefinugnssunmsidadedefinmuazesdns
QWﬁiﬂjﬂiﬂjﬂﬂiﬁﬂﬁ@ﬂﬁiﬁﬂaaﬂLLﬁsuaﬂ%uﬁlﬁﬁﬁﬂﬁﬂﬁU%@U%/U% SeyelRvesidansnisidndu

auBnmilonddanslunisendesednuannsn 20 () ve3 GATT 1994 wmsiziisansnisidndu

113 uAunnasiiinTun1enden1siasanseninel seimainig i duaundnaes WTO

'
a a QA

AMEVRY WazUseinAaungnyes WTO Nillegneu n1sirudaun/untyaldtiwanseluaini
UsingluiSansnisidnduaundnuindudunisvitaneaunaszninedviuas ntnfsz ning

=

Usziandnduaun@nues WTO mevaasUsswaauninues WTO Aiflegneu wiananidn
Wonils Ao Yeun/undygRvesisansmsiinduandndunisianuaniiussslsemaiiign
Juau@n WTO  anewda dvneasanisaeadefiiandiusinaslviduiianslddesn, Junu
11757 20 (g) Ve GATT 1994 shudisasnisiinduanidnaudentnn 11.3 Ansazildoun/
UV AN tonleienunnas GATT 1994 98197ALdIATugning 5.1 Y0IW0a15AT
Y & a
wduaNgn

A ieudinsenitafinsiiianisdsesnusvesduliiaenadeaiuiulAfndu
Y8d GATT/WTO 71U Fallaunaseninan1sauazdaninaey insiedoun/unvaysiaves
aa Y & a (Y ! o Y & « v ° U A v &
#gasn1siduduanndndinangniiunldiduieulenaiguassadmsudsemandnduy
#113nA1evaewed WTO  lunsainaslduinsnisniiaunaseninnishuasdwindoy lng

Uszianazdluaundnues WTO aendivgdesiigaiindeun/undyafvesizasnisdi

Wuaundndlaudeulesdisnnunnas GATT 1994 @oneu dldddeun/undeygAvesiceans



146

madufuaindniidonleafiennunnas GATT 1994 Uszimaaundndananflifansende
FodauinaT 20 (9) ves GATT 1994 1¢ Tnespafigatimumaninasidasieluid

1) fesiigaulilaindoun/undgyaRvesiiSasnisidnduaundnuisUszmudaiinm
frnudenlesfianrmnnas GATT 1994 agnatuds

¥ a L3 Y (3

2) ARIgUNSNNATANTBENLIUANEIATT 20 (9) U89 GATT 1994 leiun Weal

Y

FesmImensiuesssmaaindniinnuiisudostunisdunsemine1nsssueAn
p1agaAuldvielyl npsnisuirduiliiAsuatiatunissifanisuilaauagniunae
aelutszmevdolal uaziluinsnisfidenadesiuunihuesnns 20 vieli nande Fos
Lidunesnsidenfifnustnelaviedenufialagliidusssu violdneliAnnsia

AUNIINNTANDE 1D UK

6.2 VDLAUDLUY

nan1sAnwLLIAuAMREIfUREa SN L uan T nuasndninawin1siANeIN
NIUANINITINAANITE0BNLIVOIAU Q’L%uﬁ%’amummzé’fnﬁawﬁf

1) anvniilugares GATT 1947 fuumnansfieriilidminduaunnas GATT
1947 wifeninfigansnisdndund wsizenunnas GATT 1947 Wuamuanasiiedfifinald
Teruluvaziu Fsdmnnfiansanmnuduiudssninmiunnas GATT 1947 uasfizansnis
ddundfonailfaguldinfsarsmaduiunfidudiumiavesmiunnas GATT 1947
Lwﬂuqmaq WTO nsaurainuanas WTO fdnwawidu the Single Undertaking (@411
pfafsndlinagnitunnanuanas) wazdiaunnainisuvunynidnisldaunnas
Fenanvansatu WielAansdfinmszninsitarsnisdnduaudnuasaiunnas GATT
1994 FuFuniAnuInues WTO fatunsdiues China — Raw Materials/China — Rare Earths
AnznssunsIdadedefininuaresdnsgnssalimanideenisianuinfisasnsdniu
audndudrnmiavesnnunnas GATT 1994 éfﬂﬁ?u?jqLﬁuﬂﬁzLﬁuﬁﬁnmﬁ%’aaqﬂiﬂuqﬂmaq

WTO  fluuanianisaanualriiviniuisaisnsiduanndnmioninainunnay GATT

1994



147

[
1 I

UsgihumnuiiinTufeun A WuInan1sinduInlidenndasiunseuresniy

Anas WTO Feildnwauzidu the Single Undertaking wisolal WediSansnsidnduaandnidu

a

ANANaITaNans LT uduniueIaunnas WTO aeasiiulsainganing 1.2 ¥94

Y

I aa v

fzansmsdnduaindnvesdu Fsmamdniritansmsiduduanndndudiuniavosan
pnas WTO fetuisasiienuiiisansnsduiuanndnduduniwesemunnasnsénuy
WA LU ANNANAY GATT 1994 fe Lileliaenndeafiunseurasnunnas WTO
2) Ussinanagididuandnues WTO mendsussimaainindu 9 esiagiadeu

aundoudmiunisidnduan@inves Wio  Tunn o du ldinesduasugia nisiles
Aawandeu ninddumtlygn Welvaeaussauiuinguizasduazidmingvesaunna
WTO lnnilan uavdeiidesfissefaegnedslunsidviiiSansmaduduaundn fo esii
Foun/untngfRvesizansmaiiduaundnlinseuaguannilaadadunsdifinimansdrin
M3dseanwIvesiunNgening 5.1 veafigarsnisnduanndn Fadudeun/ undygand
Asdenlesdisrumnas GATT 1994 usiduliienafigaiiliinunnsnisdrifadiuunisdsesn
W INLarlUaUATNADAARRITUNSNLNTITDIINT 20 (2) VD9 GATT 1994 ag1sls 3ol
wWutufmsideun/undydivesizgansmsdnduaudnliiinnulndifies fuauanas
M3fuUUNABUY Meldnseuannuanas WTO wniian

£

Usgiiumauiiindu Ao Juliniswssunnunsenluaiu q avdidendszaiuiu

[y

Taguszasrnazitmnevssauanas WTO wield luuszinullannnsinuidansnisdy
= a a ° ] Vi a o a Y A vy &

Wuau13nve9dukarsigauraannsinauassiulanudiniswssuanunseunazid iy
aunues WTO Tuviane 9 d1u uanisimisuaunsenninanilanvaegsresludeyly
o1 dumszieszuuasugiavesduesiilildssuuiasegiawuuiianinain dadinau

wAnARIINUsTINAdLIBnYes WTO dlng) vinliniseenng/ssideutieaiunismdaliilu

) 4

PAnslad nsuUsemeann®neas WTO ﬁLﬂu@ﬁwaﬁu TneFanazviaulmiudsafnaves
UsenAanIBnvas WTO 8819991 Ao 5189110899 daduduiinnisiasanlunis

o ad ¥ Id a a
YNNTAITNITYNUUANTNUDIIU



148

nd1alagaiuannsAnyiiuinianisiniuiisaisnisidraunnlussuuves
GATT/WTO  uagnsdiinwivesdudananuansliiiuindudssiduinmiddousdadag
madflesuaziasvgia Fausngegnielddeun/undydfivesizarsmadniuaundn Fuluy
fsansnadufuandniaduedosdefivunlifieasmousuramaasssavesiu e

WusnsdnusngluiBarsnisidnduaundnvesiu



S18N15971994

e tne

N3NNI (§19n19591015A NN AA), n. [eouladl. uwnasiun:

www.thaifta.com/trade/km/kmé_wto.doc [L{JjﬁﬂLﬁ'a 18 un3INAN 2558]

UNe aeguns. nsaauauidygr. Tu nisldnisieiunguune  91udyinissidn

ANEANS191503AR AIANNE ASIN 13 100 U 919018 A1@ASI9150INR ASANTE .

NFANN: NBIMNUANANTINTEING FeriNd mauelifenans sssueans, 2552.

AN UNWIWTVY. TUrilaguulIn19an1SaAueuaIns) 20 (0) wazainsi 20 3) aeld

wAAA / 93AN13115A1 Lan. InerdnusuSggiumdudn anivdiaans auy

UAmans PansalumInende, 2552.

Vivwdly nesgls. nQUUIELATEENATENINAUTENA: Gatt  way Wto  : uwvialy.

nIuNNUUAS: dinfiuidsyeyuy, 2556.

Usedns Lenuns. AManesendeUsemeiay 1 audyan. ddnfiuiiaauy, 2551,

AIDINE

Andrew D. Mitchell. Legal Principal in Wto Disputes. Cambridge University Press,

2008.

"Application of the International Convention on the Elimination of All Forms Racial
Discrimination (Georia V Russia Federation)." International Court of Justice, 1
April 2011.

Baris Karapinar. China’s Export Restriction Policies : Comply with ‘Wto Plus’ or

Undermining Multilateralism. World Trade Review 10, 3 (July 2011): 389 -

408. .

"Belgian Family Allowances (Allocations Familiales)." In Report adopted by the

CONTRACTING PATIES, 1952.

Bin GU. Applicability of Gatt Article Xx in China — Raw Materials : A Clash within the
Wto Agreement. Journal of International Economics Law 15, 4 (November

2012): 1007 - 1031.



http://www.thaifta.com/trade/km/km6_wto.doc

150

"Brazilian Internal Taxes." In Report adopted by the CONTRACTING PARTIES June
1949. .

"C.l.J, Rec, 1971 P.31, Et 47." .C.J Reports 1971.

"Canada — Measures Affecting Exports of Unprocessed Herring and Salmon." In Report
of the Panel adopted on 22 March 1988.

"Chile - Price Band System and Safeguard Measure Relating to Certain Agricultural

Products." In Report of the Appellate Body, 2002.

"China - Measures Related to the Exportation of Various Raw Materials." In AB-2011-5,
2012.

"China — Measures Affecting Imports of Automobile Parts." In Reports of the Panel/

the Appellate Report, 2008.

"China — Measures Affecting Trade Rights and Distribution Services for Certain

Publications and Audiovisual Entertainment Products." In Report of the Panel/

Appellate Report, 2009.
"China — Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum." In Reports to the Panel/Appellate Body, 2014.

"China — Measures Related to the Exportation of Various Raw Materials." In Reports of
the Panel, 2011.
Danielle Spiegel Feld & Stephanie Switzer. Whiter Article Xx? Regulatory Autonomy

under Non — Gatt Agreements after China — Raw Materials. The Yale Journal

of International Law Online 38 (2012): 16 — 30.

Duncan B. Hollis. The Oxford Guide to Treaties. Oxford University Press, 2012.

Elisa Baroncini. The Application of Gatt Article Xx to China’s Wto Accession Protocol
in the Appellate Body Report of the China — Raw Materials Case: Suggestions
for a Different Interpretative Approach. China-EU Law Journal (August, 2012).

"International Court of Justice Report on Military and Paramilitary Activities in and
against Nicaragua (Jurisdiction and Admissibility)." 1984.

Isabelle Van Damme. Treaty Interpretation by the Wto Appellate Body. Oxford

University Press, 2009.
"Japan — Taxes on Alcoholic Beverages." In Reports of the Appellate Body, 1996.



151

Jingdong Liu. Accession Protocols : Legal Status in the Wto Legal System. Journal of
World Trade 48, 3 (2014): 751 - 772.

Joost Pauwelyn. Conflict of Norms in Public International Law: How Wto Law

Related to Other Rules of International Law. Cambridge University Press, 2003.

Julia Ya Qin. The Challenge of Interpreting “Wto-Plus’ Provisions. Wayne State
University Law School (July 2009): 1 - 51.

———. The Conundrum of Wto Accession Protocols: In Search of Legality and

Legitimacy. Wayne State University Law School (September 2014): 1 - 67.

———. The Predicament of China’s “Wto — Plus” Obligation to Eliminate Export

Duties : A Commentary on the China — Raw Materials Case. Chinese Journal

of International Law (2012): 237-246.

———. Pushing the Limits of the Global Governance : Trading Rights, Censorship,

and Wto Jurisprudence — a Commentary on the China — Publication Case

[Online].  Available from: http://ssrn.com/abstract=1823844
———. Reforming Wto Discipline on Export Duties : Sovereignty over Natural
Resources, Economic Development and Environment Protection. Journal of

World Trade Review 46, 5 (March 2012).

———. WTO - Plus Obligation and Their Implications for the World Trade
Organization for the Legal System: An Appraisal of the China Accession

Protocol. Journal of World Trade 37, 3 (2003): 483 — 522.

Liu Ying. The Application of the Environment Protection Exceptions to Wto - Plus
Obligation: In View of China — Raw Materials and China — Rare Earths Cases.

Leiden Journal of International Law 27 (2014): 113-139.

Marian Paschke. Export Restriction in Chinese — European Raw Materials Trade to
End? Conclusion from the Wto Panel Appellate Report in the China: Raw
Materials Case. China — Eu Law J. China — EU Law J. (November 2012).

" Marrakesh Agreement Establishing the World Trade Organization."
Matthew Kennedy. The Integration of Accession Protocols into the Wto Agreement.

Journal of International Economic Law 15 (2012): 391 — 441.

Mitali Tyagi. Flesh on a Legal Fiction: Early Practice in the Wto on Accession

Protocols. Journal of International Economic Law 15 (2012): 391 - 441.



http://ssrn.com/abstract=1823844

152

Nhan Nguyen. WTO Accession at Any Cost? Examining the Use of WTO-Plus and WTO
— Minus Obligations for Least-Developed Country Applicants. TEMPLE INT’L &

COMP. L.J. 22 (2008): 243-277.

"Norway — Restriction on Imports of Apples and Pears." In Report of the Panel,

adopted on 22 June 1989.

Oliver Dorr, and Kirsten Schmalenbach. Vienna Convention on the Law of Treaties: A

Commentary. Springer, 2012.

"Protocol on the Accession of the Kingdom of Cambodia." September 2003.

"Protocol on the Accession of the Russia Federation." December 2011.

"Report of the Panel on Uruguayan Recourse to Article Xxiii." Report adopted 16
November 1962.

"Report of the Working Party on the Accession of the Russia Federation to the World
Trade Organization." November 2011.

"Report Panel on Canada - Import, Distribution and Sale of Certain Alcoholic Drinks
by Provincial Marketing Agencies." Report of the Panel adopted on 22 March
1988.

Steve Charnovitz. Mapping the Law of Wto Accession. GW Law Faculty Publications

& Other Works, Georse Washineton University Law School (2013): 1-83.

"Thailand - Restriction on Importation of and Internal Taxes on Cigarettes." Report of
the Panel adopted on 7 November 1990.
Thomas H. Au. Reconciling Wto General Exceptions with China’s Accession Protocol.

Tsinchua China Law Review 5, 95 (2013): 95-125.

Tokio Yamaoka. Analysis of China’s Accession Commitments in the Wto: New
Taxonomy of More and Less Stringent Commitments and the Struggle for

Mitigation by China. Journal of World Trade 47 (2013): 105-158.

ULf Linderfalk. On the Interpretation of Treaties: The Modern International Law as

Expressed in the 1969 Vienna Convention on the Law of Treaties. Springer

(www.springer.com) 2013.
United Nations Conference on Trade and Development. "Wto Accessions and

Development Policies." New york and Geneva : United Nations, 2001.


http://www.springer.com/

153

"United States — Import Prohibition of Certain Shrimp and Shrimp Product." In Report
of the Appellate Body, 1998.

"United States — Standards for Reformulated and Conventional Gasoline." In Report of
the Appellate Body, 1996.

"The United States Manufacturing Clause." Report of the Panel adopted on 15/16
May 1984.

"Vienna Convention on the Law of Treaties." 1969.

World Trade Oreanization. [peulayl].  uwnasiiun:

http://www.wto.org/english/tratop _e/envir_e/edis07_e.htm [dhdadle Sufl 23

NUAIUS 2558]
———. "Accession of the People's Republic of China." 23 November 2001.

———. Analvtical Index to Gatt: Part lii Article Xxxiii [Online]. Available from:

http://www.wto.org/english/res_e/booksp e/gatt ai _e/art33 e.pdf

———. Gatt Analvtical Index: Article Xxxiv Annexed [Online].  Available from:

http://www.wto.org/english/res_e/booksp_e/gatt ai e/art34 e.pdf

———. Handbook on Accession to the Wto: Chapter 2 the Basic Rules [Online].

Available from:

http://www.wto.org/english/thewto_e/acc_e/cbt course e/c2sipl e.htm

———. Handbook on Accession to the Wto: Chapter 4 the Accession Process — the

Procedures and How They Have Been Applied 4.2 Application for Membership

and Establishment of Workine Party [Online].  Available from:

http://www.wto.org/english/thewto _e/acc_e/cbt course e/cds2pl e.htm

———. Provisional Application of the General Agreement [Online].  Available from:

http://www.wto.org/english/res_e/booksp _e/gatt ai e/prov_appl gen agree

e.pdf
———. "Report of Working Party of the Accession of China."

——— Understanding the Wto : The Organization Members, and Observers [Online].

Available from:

https://www.wto.org/english/thewto_e/whatis _e/tif e/org6_e.htm [April 28,

2015.


http://www.wto.org/english/tratop_e/envir_e/edis07_e.htm
http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art33_e.pdf
http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art34_e.pdf
http://www.wto.org/english/thewto_e/acc_e/cbt_course_e/c2s1p1_e.htm
http://www.wto.org/english/thewto_e/acc_e/cbt_course_e/c4s2p1_e.htm
http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/prov_appl_gen_agree_e.pdf
http://www.wto.org/english/res_e/booksp_e/gatt_ai_e/prov_appl_gen_agree_e.pdf
http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm

154

———. Understanding the WTO: The Organization Membership, Alliances and

Bureaucracy [Online].  Available from:
http//www.wto.org/english/thewto e/whatis e/tif e/orgé e.htm

———. World Trade Report 2010 Trade in Natural Resources [Online]. 2010.

Available from:

https://www.wto.org/english/res_e/booksp_e/anrep _e/world trade report10_

e.pdf
Xiaohui Wu. No Longer Outside, Not yet Equal: Rethinking China’s Membership in the

World Trade Organization. Chinese Journal of International Law (2011): 227-

270.


http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm
http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report10_e.pdf
http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report10_e.pdf

155
UseiRgieuineniinug

A

% v A o ¢ A a o A o & °
VINLANTD UNENIDIVUUN uﬁyﬂ LNALUBAUN 27 Qilﬂ']'W'Uﬁ W.A. 2532 910D

A % % =

W99 J9MTANUDIAY AUNSANEISEAUDRAanTUMNTAR 9 nAuzdRA1ans (Ausidey

YY)

JUAUADY) UMINY1FE5ISUAENSLLBTNSANEI 2553 Wakd1SUNISANEYIRDTEAU

Ysyafiaansumdndie aaslinans P91aansalumIngnds a1vnguanesening

'
=Y

Uszwne et w.e. 2554

a a

TusgninadnsunisaneineseaulsundfeansumUuds auzdfeans

g

PnasnsalunIvends Iiduddieideves sesmansinsdesnssa wilaiauwn Ju

seezinanaa 2 U sausd WA, 2554 - 2556



	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	สารบัญตาราง
	สารบัญภาพ
	บทที่ 1 บทนำ
	1.1 ความเป็นมาและความสำคัญของปัญหา
	1.2 วัตถุประสงค์ของการศึกษาวิจัย
	1.3 สมมติฐานของการศึกษาวิจัย
	1.4  ขอบเขตของการศึกษาวิจัย
	1.5 วิธีการศึกษาวิจัย
	1.6 ประโยชน์ที่คาดว่าจะได้รับจากการศึกษาวิจัย

	บทที่ 2 หลักกฎหมายและแนวทางการตีความของ GATT / WTO ในเรื่องพิธีสารการเข้าเป็นสมาชิกและแนวทางคำตัดสินของ GATT / WTO ที่มีสมดุลทางการค้าและสิ่งแวดล้อม
	2.1 หลักกฎหมายและแนวทางการตีความของ WTO เกี่ยวกับพิธีสารการเข้าเป็นสมาชิก
	2.1.1  สถานะทางกฎหมายของพิธีสารการเข้าเป็นสมาชิกกับความตกลง WTO
	2.1.1.1 การตีความคำว่า “เป็นส่วนหนึ่งของ” (integral part of)
	2.1.1.2 การตีความคำว่า “ความตกลง WTO” (WTO Agreement)

	2.1.2  แนวทางการตีความของ GATT/WTO ในเรื่องของพิธีสารการเข้าเป็นสมาชิก
	2.1.2.1  คำตัดสินของ GATT เป็นกรณีที่ให้น้ำหนักกับความตกลง GATT 1947 เหนือกว่าพิธีสารการเข้าเป็นภาคี
	2.1.2.1.1 พิธีสารการเข้าเป็นภาคีต้องไม่มีบทบัญญัติแตกต่างจากความตกลง GATT 1947
	2.1.2.1.2 กรณีที่พิธีสารการเข้าเป็นภาคีมีข้อบท/บทบัญญัติแตกต่างจากความตกลง GATT 1947 กฎหมายภายในที่มีผลบังคับใช้ภายใต้พิธีสารการเข้าเป็นภาคีดังกล่าวต้องมีมาก่อนเข้าทำพิธีสารการเข้าเป็นภาคี
	2.1.2.1.3 การแก้ไขกฎหมายภายในภายหลังการทำพิธีสารการเข้าเป็นภาคีต้องเป็นการกระทำของฝ่ายนิติบัญญัติ
	2.1.2.1.4 การแก้ไขกฎหมายภายในภายใต้พิธีสารการเข้าเป็นภาคีต้องไม่มีลักษณะเป็นการกีดกันทางการค้าซึ่งขัดต่อหลักการพื้นฐานของความตกลง GATT 1947

	2.1.2.2 คำตัดสินของ WTO เป็นกรณีที่ให้น้ำหนักกับพิธีสารการเข้าเป็นสมาชิกเหนือกว่าความตกลง WTO
	2.1.2.2.1 การพิจารณาข้อบท/บทบัญญัติของพิธีสารการเข้าเป็นสมาชิกแห่งประเด็นข้อพิพาท
	2.1.2.2.2 ข้อบท/บทบัญญัติของพิธีสารการเข้าเป็นสมาชิกมีความเชื่อมโยงถึง GATT 1994
	2.1.2.2.3 ประเทศสมาชิกที่กล่าวอ้างมาตรา 20 ของความตกลง GATT 1994 ต้องพิสูจน์เงื่อนไขข้อใดข้อหนึ่งตามอนุมาตราตั้งแต่ (a) – (j) ของความตกลงดังกล่าว



	2.2 แนวทางคำตัดสินของ GATT /WTO เกี่ยวกับการใช้มาตรการเพื่อคุ้มครองทรัพยากรธรรมชาติที่อาจสูญสิ้นได้ตามมาตรา 20 (g) ของ GATT 1994 ซึ่งมีสมดุลระหว่างการค้าและสิ่งแวดล้อม
	2.2.1  คำว่า “ทรัพยากรธรรมชาติที่อาจสูญสิ้นได้” (exhaustible natural resources) มีความหมายครอบคลุมถึงทรัพยากรธรรมชาติที่มีชีวิตและไม่มีชีวิต
	2.2.2  การตีความคำว่า “เกี่ยวเนื่องกับ (relating to)  การคุ้มครองทรัพยากรธรรมชาติที่อาจสูญสิ้นได้มีแนวโน้มผ่อนคลายข้อจำกัดของหลักเกณฑ์เดิม
	2.2.3  การตีความคำว่า “ทำให้เกิดผลร่วมกับ” (made effective in conjunction with) มีแนวโน้มผ่อนคลายข้อจำกัดของหลักเกณฑ์เดิม
	2.2.4  การตีความ “บทนำ” (Chapeau) ตามมาตรา 20 ของ GATT 1994 อย่างเคร่งครัดเป็นการสร้างสมดุลให้เกิดขึ้นระหว่างการค้าและสิ่งแวดล้อม

	2.3  คำตัดสินของ WTO ให้น้ำหนักกับพิธีสารการเข้าเป็นสมาชิกเหนือกว่าแนวคำตัดสินของ GATT /WTO ที่ผ่านมาซึ่งมีสมดุลระหว่างการค้าและสิ่งแวดล้อม

	บทที่ 3  หลักการตีความสนธิสัญญาตามอนุสัญญากรุงเวียนนา ค.ศ. 1969 กับพิธีสารการเข้าเป็นสมาชิก
	3.1 หลักเกณฑ์การตีความสนธิสัญญากรุงเวียนนาที่นำมาใช้ตีความพิธีสารการเข้าเป็นสมาชิกในคำตัดสินของ WTO ที่ให้น้ำหนักพิธีสารการเข้าเป็นสมาชิกเหนือกว่าความตกลง WTO
	3.1.1 การพิจารณา “ความหมายโดยปกติธรรมดา” (Ordinary Meaning)
	3.1.2 การพิจารณา “บริบทแวดล้อมที่เกี่ยวข้อง” (Context)

	3.2 การให้น้ำหนักกับข้อบท/บทบัญญัติของพิธีสารการเข้าเป็นสมาชิกเหนือกว่าความ ตกลง WTO

	บทที่ 4  กรณีการจำกัดการส่งออกแร่ของจีน
	4.1  คำตัดสินกรณีการจำกัดการส่งออกแร่ของจีนให้น้ำหนักกับพิธีสารการเข้าเป็นสมาชิกของจีนเหนือกว่าความตกลง WTO
	4.1.1 การให้น้ำหนักกับข้อบท/บทบัญญัติของพิธีสารการเข้าเป็นสมาชิกแห่งประเด็นข้อพิพาท
	4.1.1.1 การพิจารณาย่อหน้าที่ 11.3 ของพิธีสารการเข้าเป็นสมาชิกของจีนและบริบทแวดล้อมที่เกี่ยวข้อง
	4.1.1.1.1 ย่อหน้าที่ 11.3 ไม่มีข้อบท/บทบัญญัติที่เชื่อมโยงถึงมาตรา 20 ของ GATT 1994
	4.1.1.1.2 คำว่า “สภาวการณ์ยกเว้น” (exceptional circumstances) ตามภาคผนวกที่ 6 แนบท้ายของพิธีสารการเข้าเป็นสมาชิกของจีนเป็นถ้อยคำที่ไม่ได้กล่าวถึงความตกลง GATT 1994
	4.1.1.1.3 เปรียบเทียบย่อหน้าที่ 11.3 ว่าไม่มีถ้อยคำที่เชื่อมโยงถึงความตกลง GATT 1994 ดังเช่นย่อหน้าที่ 11.1 – 11.2 ของพิธีสารการเข้าเป็นสมาชิกของจีน
	4.1.1.1.4 ย่อหน้าที่ 170 ของรายงานของคณะทำงานไม่มีถ้อยคำที่กล่าวถึงมาตรา 20 ของ GATT 1994
	4.1.1.1.5 การตีความคำว่า “this Agreement” ตามบทนำ (Chapeau) ตามมาตรา 20 ของ 1994 ไม่เป็นข้อบท/บทบัญญัติที่กล่าวถึงพิธีสารการเข้าเป็นสมาชิกของจีน
	4.1.1.1.6 การตีความคำว่า “WTO Agreement” ตามย่อหน้าที่ 1.2 ของพิธีสารการเข้าเป็นสมาชิกไม่ได้มีความหมายความรวมถึงความตกลงการค้าแบบพหุภาคี ซึ่งเป็นความตกลงตามภาคผนวกแนบท้ายของความตกลงจัดตั้ง WTO
	4.1.1.1.7 การพิจารณามาตรา 12: 1 ของความตกลงจัดตั้ง WTO แสดงให้เห็นว่ากรอบของความตกลง WTO มีลักษณะเป็นแบบ Single Undertaking แต่เป็นบทบัญญัติที่ไม่อาจพิจารณาว่าพิธีสารการเข้าเป็นสมาชิกเป็นส่วนหนึ่งของความตกลง GATT 1994

	4.1.1.2 การพิจารณาคำว่า “consistent with the WTO Agreement” ตามย่อหน้าที่ 5.1 ของพิธีสารการเข้าเป็นสมาชิกของจีนเป็นถ้อยคำที่กล่าวถึงความตกลง GATT 1994

	4.1.2  ข้อบท/บทบัญญัติของพิธีสารการเข้าเป็นสมาชิกต้องมีถ้อยคำที่เชื่อมโยงถึงความตกลง GATT 1994
	4.1.2.1 ข้อบทตามย่อหน้าที่ 11.3 ไม่มีความเชื่อมโยงถึงความตกลง GATT 1994
	4.1.2.2 ข้อบทตามย่อหน้าที่ 5.1 มีความเชื่อมโยงถึงความตกลง GATT 1994

	4.1.3 ประเทศสมาชิกมีสิทธิใช้ข้อยกเว้นตามมาตรา 20 ของ GATT 1994 โดยต้องพิสูจน์ให้ได้ว่ามาตรการทางการค้าของประเทศสมาชิกนั้น ๆ สอดคล้องกับอนุมาตราใดอนุมาตราหนึ่งตั้งแต่ (a) – (j) ตามมาตรา 20 ของความตกลงดังกล่าว

	4.2 คำตัดสินของ WTO ในกรณีการจำกัดการส่งออกแร่ของจีนให้น้ำหนักกับพิธีสารการเข้าเป็นสมาชิกเหนือกว่าการคุ้มครองทรัพยากรธรรมชาติที่อาจสูญสิ้นได้ตามมาตรา 20 (g) ของ GATT 1994
	4.2.1 การให้น้ำหนักกับข้อบท/บทบัญญัติของย่อหน้าที่ 11.3 ของพิธีสารการเข้าเป็นสมาชิกของจีนที่ไม่ปรากฏถ้อยคำที่เชื่อมโยงถึงคำว่า “ความตกลง GATT 1994” เหนือกว่าสิทธิในการกำกับ/ควบคุมทางการค้าซึ่งเป็นสิทธิที่ไม่อาจพรากจากไปได้
	4.2.2 การให้น้ำหนักกับข้อบท/บทบัญญัติตามย่อหน้าที่ 11.3 ของพิธีสารการเข้าเป็นสมาชิกของจีนซึ่งไม่ปรากฏถ้อยคำที่เชื่อมโยงถึงคำว่า “ความตกลง GATT 1994” เหนือกว่าวัตถุประสงค์และเป้าหมายของความตกลง WTO ซึ่งวางหลักความสมดุลระหว่างการค้าและการอนุรักษ์ทรัพยา...


	บทที่ 5 ข้อพิจารณาจากคำตัดสินกรณีการจำกัดการส่งออกแร่ของจีน
	5.1 วิเคราะห์คำตัดสินกรณีการจำกัดการส่งออกของจีนเป็นกรณีที่ให้น้ำหนักพิธีสารการเข้าเป็นสมาชิกเหนือกว่าความตกลง WTO
	5.1.1 การไม่ปรากฏข้อบท/บทบัญญัติหรือถ้อยคำที่เชื่อมโยงถึงความตกลง GATT 1994 ในย่อหน้าที่ 11.3 ของพิธีสารการเข้าเป็นสมาชิกและบริบทแวดล้อมที่เกี่ยวข้องไม่ได้หมายความว่าจีนไม่มีสิทธิยกข้อต่อสู้ตามมาตรา 20 ของ GATT 1994 ผ่านย่อหน้าที่ 11.3 ของพิธีสารการเข...
	5.1.2 คำตัดสินกรณีการจำกัดการส่งออกแร่ของจีนเป็นกรณีที่แสดงให้เห็นว่าคณะกรรมการวินิจฉัยข้อพิพาทและองค์กรอุทธรณ์ให้น้ำหนักกับพิธีสารการเข้าเป็นสมาชิกเหนือกว่าความตกลงการค้าแบบพหุภาคีอื่น เช่น ความตกลง GATT 1994

	5.2 วิเคราะห์คำตัดสินกรณีการจำกัดการส่งออกแร่ของจีนเป็นคำตัดสินที่ไม่สอดคล้องกับแนวคำตัดสินของ GATT/WTO ที่มีสมดุลระหว่างการค้าและสิ่งแวดล้อม
	5.3 คำตัดสินการจำกัดการส่งออกแร่ของจีนเป็นกรณีที่สะท้อนให้เห็นถึงนัยสำคัญด้านการเมือง (Politics) และเศรษฐกิจ (Economics) ของพิธีสารการเข้าเป็นสมาชิก

	บทที่ 6  บทสรุปและข้อเสนอแนะ
	6.1 บทสรุป
	6.2 ข้อเสนอแนะ

	รายการอ้างอิง
	ประวัติผู้เขียนวิทยานิพนธ์

