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House Brand, per se, is a product which brings out lots of benefits to people. For
consumers without brand loyalty who prefer low-price goods, House Brand increases their
choices in consumption. In a period of inflation, House Brand plays an important role for those
who face the economic crisis. For the suppliers who produce House Brand for the retailers, House
Brand can increase their sale volume and decrease their cost. This seems like an adorable theory;
however, practically, there is an unfair trading practice due to the House Brand. The retailers can
use their House Brand as a tool to exploit the advantages of their competitors, the House Brand

suppliers, or the consumers.

Thus, the purpose of this thesis were to study the retailer’s behaviors which were
unlikely to be fair trading practices, according to the competition act B.E.2542, Article 29, in the
field of House Brand products and to find the solution to control those practices. The present
guideline issued by the Office of Trade Competition Commission does not state the prohibition of
the unfair trade practices involving House Brand clearly, so this thesis deeply examined the laws
in the foreign countries. There were plenty of legislation and regulation barring some unfair
trading practices involving House Brand in foreign countries. Moreover, some cases brought to the

court and the competition commission, were also decided to be unlawful and must be banned.

Therefore, the suggestion of the study was to add forbidden practices into the
competition commission guideline to extend the meaning of “unfair trading practices” which is
the scope of the Article 29. In order to apply the provision properly, this recommendation should

be under the foreign law comparison and Thailand economic and social context.
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Doctor of Philosophy Department of Marketing, University of Stirling, 2009)
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GLOBAL AVERAGE

16.5%

@ EUROPE
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@ NORTH AMERICA

Source: Nielsen; 2013 for most countries

* Indicates 204 YTD
% Indicates 2004 MAT
Note: For a consistent

cross-country view, all categories are weighted

equally to produce an average private-label share.
Individual country reporting may vary due reporting differences.
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The court agreed finding the branded and private label products not to be of like grade
and quality, and reversed the FTC decision.”
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* Robert Steiner, "Does Advertising Lower Consumer Prices?," Journal of Marketing 37, 4
(1937)
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(n) Ariticle 101 TFEU (ex Art 81 EC)*

(¥) Ariticle 102 TFEU (ex Art 82 EC)*>k
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* Article 101(ex Article 81 TEC)

1. The following shall be prohibited as incompatible with the internal market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which may
affect trade between Member States and which have as their object or effect the prevention,
restriction or distortion of competition within the internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically
void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting benefit, and
which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

** Article 102 (ex Article 82 TEC)

Any abuse by one or more undertakings of a dominant position within the internal market or
in a substantial part of it shall be prohibited as incompatible with the internal market in so far as it
may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
connection with the subject of such contracts.
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*’ Ezrachi, A., "The University of Oxford Centre for Competition Law and Policy, Unchallenged
Market Power? The Tale of Supermarkets, Private Labels and Competition Law," working pape
CCLP(L)27:

* Commission Notice on Cooperation Agreements [1968] OJ C75/3, para 11.

a8 Ezrachi, A. and U. Bernitz, Private Labels, Brands, and Competition Policy:The Changing
Landscape of Retail Competion pp.312-314.
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* Ezrachi, A., "The University of Oxford Centre for Competition Law and Policy, Unchallenged
Market Power? The Tale of Supermarkets, Private Labels and Competition Law," working pape

CCLP(L)27: p.11.

%0 Ezrachi, A. and U. Bernitz, Private Labels, Brands, and Competition Policy:The Changing
Landscape of Retail Competion pp.125-136.

> THE EUROPEAN PARLIAMENT AND THE COUNCIL, "<Celex-3200510029-En-Txt.Pdf>,"
Official Journal of the European Union L 149/22(2005)

> Commission, E., Study on the Impact of Privates on the Competitiveness of the European
Food Supply Chain pp.123-124.

* Section 1 Misleading commercial practices

Article 6 Misleading actions

2. A commercial practice shall also be regarded as misleading

if, in its factual context, taking account of all its features and circumstances,
it causes or is likely to cause the average consumer

to take a transactional decision that he would not have taken otherwise,
and it involves:

(a) any marketing of a product, including comparative advertising,
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which creates confusion with any products, trade marks,
trade names or other distinguishing marks of a competitor;
>3 Ezrachi, A. and U. Bernitz, Private Labels, Brands, and Competition Policy:The Changing

Landscape of Retail Competion i1 217-234.

>4 Burt, S. and S. Davis, "Follow My Leader? Loolalike Retailer Brands in Non-Manufacture-
Dominated Product Markets in the Uk," Routledge:
>> THE EUROPEAN PARLIAMENT AND THE COUNCIL, "<Celex-3201110007-En-Txt.Pdf>,"
Official Journal of the European Union (2011)
* Article 7 Unfair contractual terms and practices
(c) whether the debtor has any objective reason to deviate from the statutory rate of interest
for late payment, from the payment period as referred to in Article 3(5), point (a) of Article 4(3),
Article 4(4) and Article 4(6) or from the fixed sum as referred to in Article 6(1).
** Article 4 Transactions between undertakings and public authorities
3. Member States shall ensure that in commercial transactions where the debtor is a public
authority:
(a) the period for payment does not exceed any of the following time limits:
(i) 30 calendar days following the date of receipt by the debtor of the invoice or an
equivalent request for payment;
(ii) where the date of receipt of the invoice or the equivalent request for payment is
uncertain, 30 calendar days after the date of the receipt of the goods or services;
(iii) where the debtor receives the invoice or the equivalent request for payment
earlier than the goods or the services, 30 calendar days after the date of the receipt of the goods or
services;

(iv) where a procedure of acceptance or verification, by which the conformity of the
goods or services with the contract is to be ascertained, is provided for by statute or in the contract
and if the debtor receives the invoice or the equivalent request for payment earlier or on the date on
which such acceptance or verification takes place, 30 calendar days after that date;
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4.4.1.4 United Kingdom Groceries Code: Groceries Supply Code of
Practice (GSCOP)
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(b) the date of receipt of the invoice is not subject to a contractual agreement between
debtor and creditor.

4. Member States may extend the time limits referred to in point (a) of paragraph 3 up to a
maximum of 60 calendar days for:

(a) any public authority which carries out economic activities of an industrial or commercial
nature by offering goods or services on the market and which is subject, as a public undertaking, to
the transparency requirements laid down in Commission Directive 2006/111/EC of 16 November 2006
on the transparency of financial relations between Member States and public undertakings as well as
on financial transparency within certain undertakings (1);

(b) public entities providing healthcare which are duly recognised for that purpose.

If a Member State decides to extend the time limits in accordance with this paragraph, it
shall send a report on such extension to the Commission by 16 March 2018.

On that basis, the Commission shall submit a report to the European Parliament and the
Council indicating which Member States have extended the time limits in accordance with this
paragraph and taking into account the impact on the functioning of the internal market, in particular
on SMEs. That report shall be accompanied by any appropriate proposals.

* 6. Member States shall ensure that the period for payment fixed in the contract does not
exceed the time limits provided for in paragraph 3, unless otherwise expressly agreed in the contract
and provided it is objectively justified in the light of the particular nature or features of the contract,
and that it in any event does not exceed 60 calendar days.
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4.4.1.5 European Commission’s study: Study on the legal framework

covering business-to-business unfair trading practices in the retail supply chain)
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4.5.1.1 Specific Unfair Trade Practices by Large-Scale Retailers
Relating to Trade with suppliers (Fair Trade Commission Notification No.11 of 2005)
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8 Thanitcul, S., "<Case Study_15-3.Pdf>," International Cooperation Studies:

% Fair Trade Commission, "<Dsutp.Pdf>," (2005)

* (Refusal to receive specifically ordered goods)

(5) A large-scale retailer refuses delivery of all or part of specific goods for reasonsnot
attributable to the supplier after having entered into a contract in which the large-scale retailer
designated specific standards, designs, types, etc. of the goods to be delivered, except in cases in
which it obtains the supplier’s consent for the

** (Unjust receipt of economic benefits, etc.) (8) In addition to those acts set forth in the
preceding paragraph, a large-scale retailer coerces a supplier into providing the retailer, etc. with
economic benefits including money and services that the supplier clearly should not have to offer or
that exceeds the limit recognized as reasonable in consideration of the benefits reaped by the
supplier.




149

a 1 i v *kok

ARFDANENITTUNITWUITUNIINT AU SEMARUULY (T2 9-10)

v 9

NAIABANSUINTITE

antnziluanuiinlusiesdiosAusenoureIrUfeINsEnaulANISNEYINTeENERGIY

4.5.1.2 Unfair Competition Prevention Act (May 19, 1993 law forty-

seventh issue)
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(Unfavorable treatment in response to refusal of requests)

(9) A large-scale retailer gives unfavorable treatment including delayed payment for goods

delivered, reduction in trade volume, suspension of trade with a supplier on the grounds that the
supplier refuses any of the requests set forth in any of the preceding paragraphs.
(Unfavorable treatment in response to notification to the Fair Trade Commission)

(10) A large-scale retailer gives unfavorable treatment including delayed payment-4- for

goods delivered, reduction in trade volume, suspension of trade with a supplier on the grounds that
the supplier notified, or attempted to notify the Fair Trade Commission of the fact that the large-scale
retailer conducted, continued to conduct or continues to conduct any of the acts described in one of
the preceding paragraphs.

¥  [Online]. Available from: law.e-gov.go.jp/htmldata/Hos/HosHO047.html
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4.5.1.3 Guidelines Concerning Abuse of Superior Bargaining Position

under the Antimonopoly Act (JFTC, November 30, 2010)
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