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In present time, the international community expresses a serious concern about
corruption in international investment and calls for the fight against it. In doing so,
governments and other non-governmental actors have adopted various international
instruments aiming at developing common standards concerning corruption offences. In
investor-state arbitration under the International Investment Agreements (llAs), host states
have increasing raised corruption behavior of foreign investors as a defense in arbitration

proceeding in order to deny investment treaty protection for the corrupt investors.

Since it is widely understood that the main purpose of llAs is to protect foreign
investors and their investment and that investor-state arbitration is rooted in international
commercial arbitration, the problem is whether and how the state corruption defense
could be considered by investment arbitral tribunals. In order to answer that question, the
author would like to study the scope of power and duty of investment arbitral tribunals

and the legal basis for the tribunals to take the investor’s corrupt behavior into account.

The result of the study shows that investment arbitral tribunals can take
investor’s corrupt behavior into consideration when deciding the investor-state dispute
relying on the following legal bases: jurisdiction, admissibility, the application of law, and

damages.
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' United Nations General Assembly, Resolution adopted by the General Assembly 58/4. United Nations
Convention against Corruption [Online], 23 July 2013. Available from: http://www.un-documents.net/a58rd.htm
: Syed Hussein Alatas, Corruption: Its Nature, Causes and Functions (UK: Athenaeum Press Ltd., 1990), p. 13.

> nuansd1aveseadnsmuluidlauuei (Transparency International) Feadwiidanaumain a.a.
2014 (Corruption Perceptions Index 2014) Fufunanisdsnandsemasiuau 175 Uszine HaasUaINNTIREAUNg
7939970 0 fa 100 tumuinndr 2 lu 3 vessulssmaiivhnisdisatu sdunsyasnegdnit 50 (0 e fnng
va3nundign (highly Corruption) wag 100 Mefis Us1Aannnnsyain (very clean)) Usemelnegnaaliogludduil 85
ﬁ]’mﬁyﬂmm 175 Uszine uaglAnziuuu 38 Az, de’iﬂ@ Transparency International, Corruption Perceptions Index
2014: Results [Online], 5 July 2013. Available from: http://www.transparency.org/cpi2014/results

“ 9 1ud 18y Tsawwa James N. Rosenau) thigmansaudidgnands “nsyesaluguzvesUssiuilamsedu
Tan” (Corruption as a Global Issue) selusoa 1 uagmmy (Brian White, and others) ﬁiﬁﬁ%ﬁuaﬂ'ﬁ:lﬁuﬂmm
anudiusiueniluvansdd Tnefinimasadunildudsiiundsevgnssudmniluguuuuineg lufovasyndiuves
lan, WW3Ag e ygyduinig uazame, $1891u3de ﬁaamsﬁﬂmﬁuﬁmfﬁuasmmw%famaqm:wﬂwaiumwﬁﬁamm
audayananysennIRIIMENIIHORIUNIINITA A.A. 2003, (NFammns: drineuamznssunsmItesiuwasusuununs

VASAUVNR, 2551), wih 12.
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> OECD, OECD Benchmark Definition of Foreign Direct Investment, 4th ed. (2008), p. 14 [Online], 27 July
2013. Available from: http://www. oecd.org/daf/inv/investmentstatisticsandanalysis/40193734.pdf

¢ AUANAITENTNUTEWATINENITANU (International Investment Agreements (IIAs) ¥3aausdayay1n1s
awusEnI1sUsEnA (International Investment Treaties) i YonnasseninssgifnuuaiusnsdissvinafuluiFesnsammu
Daanau lngn1simuansgunsinuduaseuntinamueed nsduaiunisamu naenaun1silinnsaasly
N19aIuIEnINeiy Useneudie 3 Usstanuan bawn (1) auddgyeyinisaswuwuuninif (Bilateral  Investment
Treaties (BITs)) (2) mmmnmwmiﬂ:@ﬁaLLuuwimﬁﬁﬁwﬁ'ﬁgzﬁﬁdﬁwmiamu (Bilateral Economic Agreements with
investment provisions) Wy (3) ruAnasdu ARetesiunisamuisdarinllausguind 2 $591lU (other investment-
related agreements involving more than two states) 8nfvg1agL MIUANAINITALEI BN LUTle (North American
Free Trade Agreement (NAFTA)) auddaqy1ngUnswdsu (Energy Charter Treaty (ECT)) A11ANaI08eu3n928n13
dualuuazdunsosn1samu (ASEAN Agreement for the Promotion and Protection of Investments) iusiu lnglu

Yagtudlausdyainisamuuuuninandslinalddsfuagnedu 2279 alu wazanunnadseniasenaiinien1samu

Suﬁ]ﬁgﬂﬁmwﬁﬂﬁuagaﬂ 278 aty, 1Usag Jeswald W. Salacuse, The Law of Investment Treaties (New York: Oxford
University Press, 2010), p. 1-2; kagg UNTAD, Investment Policy Hub: International Investment Agreement [Online],
1 June 2015. Available from: http://investmentpolicyhub.unctad.org/IIA

! Tamar Meshel, “The Use and Misuse of the Corruption Defence in International Investment Arbitration,”

Journal of International Arbitration, 30(3) (2013): 270, 268.




a Qlldo./ v

Tymmsnaseialdlignindneglusslasguiusnanedunsyadaifidnuauzd i nanfe
tnawu lnganzusssnduinavanelinsudsduiveg1sunniieliliundadyainisaamu
Tusiesemea lnedyannsamuinandindyarumaaluniuasegia dnamudndavaua
o« o A @ =t Y P I B =t a gt
91 “nsnasatiecdudumilavesinusssy” “Wualddeniddunsusenougsia” “audamns
a & o = Uy« 9 A 1 ”8 = A a wva @ < =
gsfavimileudu” “lilviFedugjevls” uwavdnadeufufaunsensnatelusssudenlunis
a - ) s 9 o awv ' 1Y) | 9 o
Usenaugsna visenangiduinusssuvesesAns fauaidenaniusenauiuanuymisagl
Ipandmauszlonidundn itlidnamuliaszudniinisnasnzdmadiodediinamuuiay

nelmnadgmnediaueeisls

dloasaningUszasAandnvasnisdaasulviinisamunimseseninasemea (Foreign

Direct Investment (FDI) #luluiiieativayuliiinanuasyinmimaasegia wazns

[

W Tuaur199 fe¥gesuni1samu (Host State) win1svasadenaluniamseiudiuny

<9

[

MnUsEanfina 1 WesaInnIsyasneNRdINanssnuRan1saussnIeUssmela vaneudyy
iy endegaty Usensiuds mayasadunginssuniluveswiaeanuasayivlauay

) a 10 O o a \ 1 v a a ! Y a o
Wawmsmaasegia - anvsdadungfnssuiineliiianistadoulunain neliAnnisudsdu

Sen part of the culture.’, “The cost of doing business.’, ‘Our Competitors are doing it.”, ‘Not a big deal.”

in Brian P. Loughman and Richard A. Sibery, Bribery and Corruption: navigating the global risks, (New Jersey: John

Wiley & Son, Inc., 2012), p 1; “You won’t get any work there unless you are prepared to go along with local
system’, Geroge Moody-Stuart, Grand Corruption: How Business Bribes Damage Developing Countries, WorldView

Publications, Oxford (1997) p. 3.

? fhegnadu Tuadseninausen World Duty Free uaza157584354A1e/ (World Duty Free v. Kenya) Hinasugna
il dudies “venty” uenduisdideidusssudenufoRluussmmauiidonieniud (Harambee) Fatfunisnsesi
ﬁﬂﬂéW]ﬁ&Lﬂu%ﬂﬁlﬂﬁﬂﬁiaﬂ@%m&J (we were told that “gifts” of this kind are customary practice and culturally sanction
in Kenya, and thus could involve no illegality.), IU‘;@@J World Duty Free Co, Ltd. v. The Republic of Kenya, ICSID Case
No. ARB/00/7, Award (4 October 2006) [Online], 5 July 2013. Available from: http://italaw.com/documents/WDF

v.KenyaAward.pdf; kagg Jason Webb Yackee, “Investment Treaties & Investor Corruption: An Emerging Defense for

Host States,” Virginia Journal of International Law 52 (2013): 724. %ﬂlﬁﬂénﬁﬁwqaﬂiimaw%ﬁw Siemens Tuad sz
au3goLIaNIMar UTEN Siemens (United States v. Siemens Aktiengesellschaft) wuin T¥ausssuesAns (corporate culture)
Tunsasruazduesulifnduuu

 ginramAdemaasugmasiianuismuduiusserinanmamasatunsidsnamuns (Ol flow) oA
Woulewssminetadertsansingm mnisdnwdanarmui dadeiaosdinduiugifau (hegative relationship) nanafe
wnnsye3asn msdanamuiiazosasiuies, Wing S. Utku Teksoz, Cormuption and Foreign Direct Investment: An

Emprirical Analysis, p. 16 [Online], 5 July 2013. Available from: http://www.edge-page.net/jamb2004/teksoz.pdf
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M3UsengAvasalusiiaUsena (Foreign Corrupt Practices Act) Tl a.e. 1977 Failingusvasd

9

" 9inmsdrsiaiinunfvetinamusionisein Thamunanin malrdszanansuTnaaldaelunisamy
molundlalasans sgratesdesay eo veAlddevun Ao ﬂ'ﬂﬁi’?ﬂ'1aﬁﬁamﬁslﬂﬁumﬂﬁﬁuuuuﬂ'Lﬁmﬁﬂﬁmaﬁg, lsag
The 2009 Global Corruption Report Executive Summary, p. xxv [Online], 5 July 2013. Available from: http://
www.cgu.gov.br/conferenciabrocde/arquivos/English-Global-Corruption-Report-2009.pdf
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ARUNLANAUNIEINTDITT DIANITIENINUTENA KATDIANTHAIULBNYY (Non-
governmental  Organization) Tunswaiuedesiiewaznalnifienistesiunasusiuusunis
ya3elunsamussninsUsanaty viliAswusnsdaunguusseninasenme sl
vdnunauidlaifinayniusine Wevisdaasulinisunuusunsyeinilszavinim naenay
asandasdiodmiunisnuauiazianmstungnssunisyasaiifatulunisasuseaing
Uszmamdumsiane enfieg1au aydma1ssninesganisiudaunismase a.e. 1996 Favi
Tunseussdnssgeuiiu (0AS)”  ssdnsiilemnusmileuazimuiniaasugia (OECD)
wanmiliAnoudyaesdnsiiiennusilowasinnmansvgiaindaenisdedunsi
AuvudmiinnuizinassmdlugsnssumagsiasenineUsene e 1997 sudyaesdng
anuvisglstingienisyasalungvangaigy a.A. 1998 vasesrmsaniuisglsy (Council of

15 Y] al v v a ) s
Europe) LLa%a‘Lé QJ]QJ]"Iﬁ‘WUﬁ%SU']GU"IW'Nﬂ'JEJﬂ']iG]@G]']Uﬂ']iVJQSW A.A. 2003 ‘V]ﬂ\lﬁﬂ@l‘lﬂﬂﬁ]@\iﬂﬂ"ﬁ

avusyanv@ (United Nations)'® gy

2 Ralph H. Folsom, et al., Principles of International Business Transactions, 2nd ed. (2010), p. 408.

" pudynnsrminedgeusiusiedunisasa (inter-American Convention against Corruption) fialdtsduluiud
3 Foufiquisu ae. 1997 Seilaquudsgillidnentuiadu 33 Ussina (Asaaaeu o Jufl 18 nunus ne. 2558), Tusag
Department of International Law, Organization of American States, Signatories and Ratifications [Online], 18 February
2015. Available from: http://www.oas.org/juridico/english/Sigs/b-58.html

* oydygesinisiternuniiouasianmaasygiaindenssedunsnduuudninnusginassima
IU’Q’iﬂiimmﬁﬁjﬁﬁ)izWiNUizwlﬂ (OECD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions) finatisduldasausnlutul 15 nuatiug e 1999 Hagiufisruusgillidnerduiedu a1 Ussine,
I‘LJ?J@Q OECD, OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions: Ratification Status as of 21 May 2014 [Online], 21 February 2015. Available from: http://www.ocecd.org/
daf/antibribery/WGBRatificationStatus.pdf

° eydyanesdnisaniuiiglsuindenisaialungmneeign a.a. 1998 (Criminal Law Convention on
Corruption) Sufnaldvesulutud 1 nInN1AN A.f. 2002, Council of Europe, Iﬂifﬂ@ Criminal Law Convention on
Corruption [Online], 21 May 2014. Available from: http://conventions.coe.int/Treaty/en/Summaries/Html/173.htm

** oudyananUszvvAaindienissesun1smaia (United Nations Convention against Corruption) Hald
edulutuil 14 Sunew a.a. 2005 Inethytueydya anlsssmiindisnsdedunisnaiadissniAveau 176 Uszna,
T,‘Uim@ United Nations Convention against Corruption Signature and Ratification Status as of 1 April 2015 [online],

22 June 2015. Available from: https://www.unodc.org/unodc/en/treaties/CAC/signatories.htmll
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Y ICC, ICC Business ethics tools, [Online], 21 May2014. Available from: http://www.iccwbo.org/advocacy-
codes-and-rules/areas-of-work/corporate-responsibility-and-anti-corruption/icc-business-ethics-tools/

** uAnd1dny” (core value) 10 Usznns Sautseeniu 4 shuvdn fe AvBuywevy ussny Auwnaden uaznis
sarun15a3n lnglutagiulul A 2014 dennasuuwdAtiesdnsgsianisaundt 10,000 1 (business participants)
wagifidlidudodnsuie Tnefidiuimundadeglunin 145 Ussinmailan, Tsng How to Participate: Business
Participation [Online], 18 February 2015. https://www.unglobalcompact.org/HowToParticipate/Business_Participa
tion/index.html

v Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (30 August 2000)
[Online], 20 December 2013. Available from: http://www.italaw.com/documents/MetacladAward-English.pdf



a Iy} a X PN 20 aa a Y 1 va )
LﬂEJ?ﬂUﬂ']in’i]iGl‘tlumwfw]’lim’lhEJGIS\T GLUﬂ5&1‘]/]@14&'ﬂ;(ﬂ(ﬂaqﬂqﬁﬂﬁl‘UUﬂUigLﬁusﬂamaqLﬂEJ?ﬂU

q o q

MINa3ATuLisanndinsdivszinulgvlunisnguung wu grunsnguunelunisiien

I [

Usziiudenadiierdunisyasadiuniiansan swlufswssnusewnsgiulunisiigad

Y

21 q v & 1 a a a £ a A S % & v
(standard of proof) WeyglanamsiiuiniinsmasaiaTuismuiiansdna e Wusu

< [ 1 [y v a £ 1 1 = 1 a
GD’]ﬂ‘lJiBL@u{jQJ}‘VHﬂﬂﬂﬁ?’]ﬂﬁ%ﬂ@‘Uﬂ‘UIu‘ﬂ%"ﬂ‘UuuLLU’JI‘LJZLI'J’] ANTEUd TngLanizag1989

q

¥
I3 =< o &

| o 22 Y v a & a v v o

d1esy” asenderediseinisnatnvesasanngsly Jsdndudesdnuteunuimmiinves
sy lanaINISHaUsTIUE0ININIIAluNITaMuUsEHIUsEWe e biAnaudauly
Sowauns uakarnveseugylanaInsReUszRufing s Jsazdeliinasnuuiassy

YR v

AFunMsasunsuiauImslunM IR uANEius eIy aaenuLuInilunissied

Y

[

AR Ins1ensinunlusesiiagyihliinamuuazsgisunisamulansiuii ngfnssunisyase

<3

vostinamuIsinin@manangmineeglslunisssiutefinmlageunylagainis

4 i
a 4:4 a v

Ingrfdinusatuidieldutadrdulunsinmennduded unil 2 3vdaedeanis
UsuusumsnasaluuiunmsanmussnineUsana TuunieslF@nundnuasngfinssunis
YATAVBIUNAMUMALHAININTUTIVUTINAITNITA LN TANUTENIRUTEMA SIAIAN I
woFnssunsasaladivialangensuindunginssufiaumsléunisusuusu naemaufinu
anuzrasmsUnuUTInMmaielugusuleneassas ndmintuluund 3 agndmiades
UNUINTB8YYIIAAAINITHEN15UTIVUTINNITNATAIUNTAMUIENIIUsEwme Taefiny
nseusnaLazutiiiveseyylanainislunisiingAnssunisnainveadnasmuidian

fiarsan saenaugIunenguinefaduayulioyglanainsiiuszsinusesnisnasadiun

% Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Public of Pakistan, ICSID Case No. ARB/03/29,
Decision on Jurisdiction (14 November 2005) [Online], 20 December 2013. Available from: http://www.italaw.com/

documents/Bayindr-jurisdiction.pdf []

21
Wena Hotels Ltd v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 December 2002)

[Online], 20 December 2013. Available from: http://www.italaw.com/sites/default/files/case-documents/ita0902.pdf;
EDF (Services) Limited v. Romani, ICSID Case no. ARB/05/13, Award (8 October 2009) [Online], 18 February
2015Available from: http://www.italaw.com//sites/default/files/case-documents/ita0267.pdf

2 lyynansdiferiedidesnisaingnuduendunldlasdetnasuduienty uiihagnuldiesndn wu luad
EDF (Services) Limited Avyszumalsunile (EDF (Services) Limited v. Romania) tnasmuvugndsziiiubosnisnadndi
wfudesedluad Tnedrein iesmnthamuufiesiiagliduuuuidminfivessy Sadumlissnufunsamuvemilag

9y, T.U’im@ EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009)
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Useinaunu” Tuvagiiediutnamu (nglmsussentiuyid)” nergiuiaimilenialy

"“This evil phenomenon is found in all countries. ... The adoption of the United Nations Convention against
Corruption will send a clear message that the international community is determined to prevent and control corruption.
It will wamn the corrupt that betrayal of the public trust will no longer be tolerated. And it will reaffirm the importance
of core values such as honesty, respect for the rule of law, accountability and transparency in promoting development
and making the world a better place for all. ... The adoption of the new Convention will be a remarkable achievement.
But let us be clear: it is only a beginning.” in United Nations Convention against Corruption, p. i [Online], 1 June 2015.
Available from: http://Awww.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf.

g Onyinye Udenze, “The Effect of Corruption on Foreign Direct Investments in Developing Countries,”

The Park Place Economist 22 (2014): 87

® ussEndru® (Multinational Enterprises (MNEs) %38 Transnational Corporations (TNCs) Aie USEVAUIA
Tngdaduusomiidadduludssmannnit 1 Useine  demalfussondrumaiiselduaznindauludsanaunnnii 1
Uszne Taenduuisndinanasiianuifenlosiu warsufiofilunissiiufansienaevansguuuy vl Tnefiuisula
Uignnisdisnnslumsmuauianssunisdiiunuvesdtndu nemnuduivedduussindnanenaduenyu 55 vie

LL‘U‘UNaumﬁ, I‘USW@ Peter T Muchlinski, Multinational Enterprises and the Law 2nd ed. (New York: Oxford University

Press, 2007), pp. 5-6.
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UN5a9NU (Host State) w38
S - . . : 4 Y 4 v
N3N MIAMUNINTITENIUTENA (foreign direct investment) Tuunspsaiialnliunds
lonauardeygyin1samu dnasuealdisnisinligasaelilaundedyginisamu nviadn
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9199 nsnsevivasedeludunilvesiausssuaslileseddngerls” anvimuaifng
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*Ibid,, p. 9.
> “A part of the culture.”, “Not a big deal,,” in Brian P. Loughman and Richard A. Sibery, Bribery and

Corruption: navigating the global risks, (New Jersey: John Wiley & Son, Inc.,, 2012), p. 1; and “You won’t get any work

there unless you are prepared to go along with local system”, in Geroge Moody-Stuart, Grand Corruption: How Business

Bribes Damage Developing Countries (Oxford: WorldView Publications, 1997), p. 3.

¢ “the problem is not with globalization, but with how it has been managed,” in Christopher S. Gibson,

“Arbitration, Civilization and Public Policy: Seeking Counterpoise between Arbitral Autonomy and the Public

Policy Defense in View of Foreign Mandatory Public Law,” Penn State Law Review 113 (2009): 112.

"wefisfa 1. anluls (Cheryl J. Scarboro) fRegdruemsthetafuldngmne ddhauanenssunisiiu
uazguanaavdnyinduisansgoinildnaniieuussaidnasmunazusssnduniin “vssEndunamsieaudoy
ruadiiddenisliuselosisuiiveusen grunsunidmihfivesdgisusemamdsl udifnfiiudufiosduniaes
Aldremudndlunisussnougsiadsnseimusunslalaglidmdsfmadelusuaniiazaunlailédnsoly msnzd
uthuusssniuniesasdeddfuuadnuiiarauanmgfnssunsdsznougsiadeismssuyasnvemuateuiuou ”
(The day is past when multi-national corporations could regard illicit payments to foreign officials as simply
another cost of doing business. ... corrupt business practice will be rooted out wherever they take place, and the

sanctions for them will be severe’, Securities and Exchange Commission), Iﬂ’imﬂ SEC Charges Siemens AG for
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Engaging in Worldwide Bribery [Online], 21 November 2015 Available from: http://www.sec.gov/news/press/2008/
2008-294.htm

¢ Rudulf Dolzer and Christoph Schreuer, Principle of International Investment Law (New York: Oxford

University Press, 2008), pp. 3-4.

4

’ Susan Rose-Ackerman, “The Political Economy of Corruption,” in Corruption and Global Economy, ed.

Kimberly Ann Elliott (United States: Institution for International Economics, 1997), p. 34
10 aw o ¢ A . % a ' = Y7 @, P - Y 4
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Yovay 10 voamIMAuA93e) Insudeindudilidevesuisniiuinungsie Sumuiitusnnufinanazgnlouliuivuieni
Unwigsha muiisisnuuiamgnssunisuisnasleuiusaudinanluliuniguiedin mendmniidya dusiuns
ATIEABUIINANZNTINNITUET uarU3tmBund 10.3. asvhnseauddlutaiuisni Guiindrifunisleuiuanoufiviy
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o

wiud l¥aa (Siemens France) USEMBuudsi (Siemens Turkey) UitvooausuiiniAada (Osram Middle East) waw
VIR (GTT) edruududifuuidvluniovesusevumd . 3., 1Usg SEC Charges Siemens AG for Engaging in
Worldwide Bribery [Online], 21 November 2012. Available from: http://www.sec.gov/news/ press/2008/2008-
294.htm; wagy United States v. Siemens Aktiengesellsch-aft or Siemens A.G., Court Docket Number: 08-CR-367-RJL
(December 12, 2008), paras. 95-96, 98-99, 102, 115, 101 [Online], 21 November 2012. Available from: http://
www.justice.gov/criminalfraud/fcpa/cases/siemensaktiengesellschaft.html

H Susan Rose-Ackerman, “The Political Economy of Corruption,” p. 34.

12

Global Infrastructure Anti-Corruption Centre, Corruption Information: Why corruption occurs [Online],

1 June 2015. Available from: http://www.giaccentre.org/why corruption_occurs.php
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" Susan Rose-Ackerman, “The Political Economy of Corruption,” p. 35.

" Theodore H. Moran, “Combating Corrupt Payments in foreign investment Concessions: Closing the
Loopholes extending the tools,” Centre for Global Development, 2008 [Online], 21 November 2012 Available from:
http://www.cgdev.org/files/15197 file CombatingCorruption.pdf

" Global Infrastructure Anti-Corruption Centre, Corruption Information: Why corruption occurs

* wgdnssusananadeiunginssuvesingsialunisisgninssema nannfe anuanTsATIIAOUNGANTTM

o v

nsAnduvukAldIniNSguaza1seiunilimianisidiedusgasUssimavesussentiuAdyvifonsiuves

Pl U

v a

AuzaynsIUMINUUsIENImATai lngauBnqdianiumsds 135y (Senator Frank Church’s Subcommittee on
Multinational ~ Corporations) #Wu31 U3¥m&endv (Lockheed Corporation) lavinn1sfnduuuinuIeniguunIniuin
(Tanaka) vesUsewadud iy 1.7 Srunoaaiiansy ivisiueiunda (Prince Bernhard) fsluvmsdudastiumis
Wwihitaeusuuszsnasinun Ussmasesuaus mudavssaniadodulssmedond ielldudnisdsdodudves
U3E fuimsseivasesuevlaudnddiitungfinssunismnaiavesuitnit nsnsevihdenaniedunui fRundves

gnamn3sudl (common place industry practice) fetiu U3 nIuRosuiRnu (necessary to complete) Bsluni

2

o
Y

Wy Jusmsaunsnandauiui Iusumzﬁy’umiﬂﬁzﬁwaqﬁﬁmlﬂﬁaL@ummﬁmmuﬂg‘mmstalumaqﬂﬁxmﬂm%gam%m an
Wt wausglovinnmsedudesuiimdnhlisumaanisonsnlivsslon Tnonnhaeldidusemanasusimatitu
maﬁﬂﬁuﬁuﬂgmm%’ima, Iﬂiﬂ@ Mike Koehler, “The Story of the Foreign Corrupt Practice Act,” Ohio State Law
Journal 73:5 (2012): 941 ; wawg Alejandro Posadas, “Combating Corruption under International Law,” Duke Journal

of Comparative & International Law 10 (2000): 354.

"’ Global Infrastructure Anti-Corruption Centre, “Corruption Information: Why corruption occurs”
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18 Vinay Bhargava, World Bank Global Issues Seminar Series: The Cancer of Corruption, p. 3 [Online], 1
June 2015 Available from: http://siteresources.worldbank.org/EXTABOUTUS/Resources/Corruption.pdf

? woAinssumsyaiavesuisnund 1.3, (Semens AG) duneuiividnazanmsloulunaandnmingdaeedn
(New York Stock Exchange (NYSE)) e #asriautl.. 2001 Tunaiuanitus$ganssasspwesuildihifinguaneiientunsiin
nsliduuuuidmihivesiginssena IsilimgAnssunsuszneugsiavesusenBind 10.3. ogfluannisuindouilsid
nNgLNaIIAIUAL (unregulated  environment) denalitinn1susengAnasneganinwandlufianssunisaiugsiavesu3sm
(pervasive corrupt business practice) nfiaeg191u MAIUTIBIIUNTAILIUTIAATINTS (Project cost calculation sheet)
Usingdrin aldaneiisadu (useful expenditure) wiinnuvesuinduud 1o 3. Wlalduiiin Arlddnefanniludnuay
fanam Ao Ruiiluldiiemsfisduuy (bribe) iesnnluiinsiufunelussingn visnduud 1 3. eygelsidsduuuun
WnhitsgineUsemaldvndwiu Welildindimsdiluamuviodysmieanisiluseg  United States v. Siemens
Aktiengesellsch-aft or Siemesns A.G., Court Docket Number: 08-CR-367-RJL (December 12, 2008), para. 39 [Onlinel, 5 July
2013. Available from: http://www.justice.gov/criminal fraud/fcpa/cases/siemens-aktiengesellschaft.html

20, “ ' . I
Vinay Bhargava, “World Bank Global Issues Seminar Series: The Cancer of Corruption,” p. 2.

21 a a 2eYons ¢ a o | = o v ca s |
‘Wi]@lﬂiimﬂ’liV!’\]iWUENUﬁT’JV]‘?ILiJua 10.3. ndsanfaanzifeulunaraudnnindieesn lnglutaed ar. 1999
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L%’mﬁwﬁ%’g@mﬂszmﬂ’luqsmsmmaqsﬁaszm‘wﬂssmﬂ f.A. 1997 (OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions 1997) awiiu Wean muwindeslunissuiussiadsuudasly
Uienduud 10.3. Jedludecusuiilidenndasivanimuwindoudsnaty viemdsimunuleviswazdeufiineluuiem
wazszmiauTevlueIeideivi endlegiudy wwaujiRdmsunisaniiugsia (Business Conduct Guidelines) inviun
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Sovnidumldenaeiodussla Snt msudsiminnuiunanaseunisiiduiamsmeluuien iWeldmsduduianssy
#1eq vosuFEndululnaenndeuasgndesaunguue egrdlsfinu Tassnismarduiifuldudiie dassnisnzany
(paper program) Wi ins1zuiassudaussndund 3. LildanngAnssunase Woswafinisusudsusazifiadsn sl
vannuaneiitelinisyainvesuTvdund 1o 3. faruuuuisunntuniuiusiniu asdu Weldnsduiussievesuivnd
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Uaenn@ (Agreement for the Construction, Maintenance and Operation of Duty-Free

29333 WU N1snsaaeunsAniufanisnely nsenuayakarTuiinuesuTem (Systematic efforts to circumvent
internal control and falsify its corporate books and records) Lﬂuéfu, Iﬂirﬂ@ United States v. Siemens
Aktiengesellsch-aft or Siemens A.G., Court Docket Number: 08-CR-367-RJL (December 12, 2008), paras. 45, 49, 53,
59, 39, 89. [Online], 5 July 2013. Available from: http://www justice.gov/criminal fraud/fcpa/cases/siemensaktien
gesellschaft.html

# Susan Rose-Ackerman, Corruption and Global Economy, p. 40.

Z World Duty Free Limited Company v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award
(October 4, 2006) [Online], 5 July 2013. Available from: http://italaw.com/documents/WDFv.KenyaAward.pdf
* Ibid., para. 130.
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» Ibid., paras. 6, 4.

% Ibid., paras. 130, 66.

#"\bid., paras. 105, 130 (11)14), (17)~19).
% Ibid., para. 130 (19).
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Soyeu1aunu (Agency  agreement) tudu a9 ieNANAINNTATIaEUTRNE T
v =] 1 I a 1 a a o dl' ) a 4:4' a 30 U d' o
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N353 RulkANUIN BN 19gIRaANA19IINNNTINIAINUTnwInegshalaeily Ae Tunis
FreAmeuwnunionsiiuseleriduludiituuiiivinyiniegsiatunserilulnglaidveg
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NOANTIUVRIUTEINTLUUA 18.3. (Siemens AG.) i’;ﬂﬂmuwﬂumiaLLawinﬂmwmsﬂ,u
23N1AFN99 (regional companies) MalaningAnssuaaieadsiu nanfe usEnazdeRuliun
USINNUTNINNGIND MNNTIUATIRUTNRUANENINIMUANTBUAUSEIY FeiBsgnaasialy

Y oy Y o Y 33 a v a a .
uildmidnvesiganelseina  lneuSendiuud woa.ie. (0151auRY1) (Siemens  SA,

# Ibid., para 89 (k).

% Ibid., para. 89 (e).

o Ibid., para. 89 (b).

¥ fegratu nsdladsenInus Metal-Tech uazatsrsassgenuianu lasusem Metal-Tech 31dnsfiu3nwm
3379 WAUTM  Metal-Tech liaansafigadlédiivinyimandulddiiufanssulanfiveudiongvus  (legitimate
services) \unsmauunUUIEN Metal-Tech wioufutunmzaygylanainisnut v39m Metal-Tech I&d1d1siiuinuds
vanuanlR Ussaunsaiasanadesngluavigsiafiuisn Metal-Tech Usznoufanis Sauandliifiudaanulunns
n5eNIIA, I‘LJ?J@@J Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 2013),
para. 293. [Online], 1 May 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/italaw
3012.pdf

> United States v. Siemens Aktiengesellschaft or Siemens A.G., Court Docket Number: 08-CR-367-RJL

(December 12, 2008), para. 90 subparagraph a.
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(Argentina))™* U3tgnuesuTsnaund 10 3. MdnluidwlunssdmiiotelviuTendumd Le.
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2. Msiuselevtdududitulagruunaunans (Payment  intermediaries) Litelst

& o ¢ v ! P 1 A a = v 4 & o ¢
ympanasiiilslevinananidwelulviyaradudndenis wagliyaraduiutisslonicy

¥

TlneuliundminiissansUssmadndenis dnnadmginssuludnuaziagietuns

! a 4 1A a ' a 2/ & v < v a 1 tY M v
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> U3nBnd wate. (e151aufu) Wuuisngnuesuisvdund danaulniegidiostilualoisa sy
g1iauiu lnensanduianisvesuigmegmeldnismuauuasn1suImsvesusunTiuud 1.3, Ibid.

% Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award (February 6, 2007), para. 81
[Onlinel], 5 July 2013. Available from: http://www.italaw.com/sites/default/files/case-documents/ita0790.pdf

° TasnaaniRvesdussyalulasmsideaiuyaranietfiyanavesussmaorfiaufuiviniy andeuly
fandm vitvaudweunneliuisneadule (SN anmzduazdanilulssmanfiaufiun Ssmusmfanstuuin
Buannd sausllud A 1992 wasfiefulneussvdund 100 Wosidud dudumsdadaisniodlofiea (SITS) ileTngUszasd
Tunsiismmstszyanfailasions  avdu geruasiiulddn sStunanmsusmsuazaunuuisnisaswmnegaelinig
Fifunsuazddulavesuidndudiomn nufmadisumatssyaluadiilie Tasmadussyaluadsl vidnealed
adametoyavorisnimmauiizuiaeiauiu yulusanugnnsiuresisnimudiiossnaunsfndulaud
fguraendaufuilumadivhnsussyaluadiiisne nan1sUssyalunfiiunngiuidnedlefioalsuientiduuioni
yurnsUszyauarliidvidyaginsamuiuiguiaensiausiu, Ibid., paras. 82 84.

*" United States v. Siemens S.A. (Argentina), Court Docket Number: 08-CR-368-RJL (December 12, 2008),

para. 23.
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= | a o o a 40 | a o
luadsenaNusyn Metal-Tech UA¥FI517437aUWUNFTY - WU UIWN Metal-
Tech 1137991U3n¥M195509 WeliAUSnwwAuIem Metal-Tech TuanamnssunIsnanus

519 LUAUATN (molybdenum  industry) wanduUsINgUaLina3edn NUSNwINNGINe 2 518

(%
a Y

oA 1. wedIuen (Mr. Chijenok) wag 2. wredanilud (Mr. Sultanov) NUINBIN13§IANY
wa 1 [ 1% . . . { = a1 a o
aosvnnuauURod1atauds (lacked obvious qualifications) lun1siduniusnw usEn

Metal-Tech ldlannsafigaidlainnusnvmsassiulaniiuianssulag Aveumengnung

% Ibid., para. 90 subparagraph e.

* Ioid.

0 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 2013), para. 293
[Online], 1 May 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/italaw3012.pdf

“Ibid., paras. 225-226.
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“ Ibid., para. 293.
* Ibid., para. 225.
“ Ibid., para. 226.
*“ Ibid., para. 218.
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v a6 X 47 ,a o i v v .
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“ syuungrineeeutouss maFeuileueassugi “ulsvisasisurguinlfiadounisihnes (unrly
horse) insziiielafmuisnldtuivundsimenuds wilioransiuldaed shazwis lifla” a very unruly horse, and
once you get astride it you never know where it will carry you. It may lead you from sound law), I‘Uiﬂ@
Homayoon Arfazadeh, “In the shadow of the Unruly Horse: International Arbitration and the Public Policy

Exception,” American Review of International Arbitration 13 (2002): 43

47 aa I3 N .
luszuungmunediaseimaiiouuleuigaisisaziaiion “Aen1” (chameleon), Ibid., p. 43

“ Abiola O. Makinwa, “Civil Remedies for International Corruption: The Role of International

Arbitration,” in The Civil law consequences of Corruption, ed. Olaf Mayer (2009), p. 266.
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’ English Court of Appeal (Sir John Donaldson MR) in D.S.T. v. Rakoil (1987), in Committee on
International Commercial Arbitration of International Law Association, “Interim Report on Public Policy as a Bar to

Enforcement of International Arbitral Awards,” (London Conference, 2000), p. 4.

% Percy H: Winfield, “Public Policy in the English Common Law”, Harvard Law Review 42 (1928): 92.
*" Martin Hunter and Gui Conde E Silva, “Transnational Public Policy and its Application in Investment

Arbitrations,” Journal of World Investment 4 (2003): 365.

%2« if | describe public policy as “a principle of judicial legislation or interpretation founded on the
current needs of the community.””, in Percy H: Winfield, “Public Policy in the English Common Law,” p. 92.

> “.it is clear that [it] reflects the fundamental economic, legal, moral, political, religious and social
standards of every State or extra-national community. Naturally public policy differs according to the character and
structure of the State or community to which it appertains, and covers those principles and standards which are so

sacrosanct as to require their maintenance at all costs and without exception.”, in Interim Report on Public Policy as
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a15150ug Tun (Knight) nanmenshiluunanuvsai@sudulud a.a. 1922 11 A191 wleuie
I & | I & o
asnsasusngluassnlud a.a. 1775 lupdlaauuuuagaasiuai (Holman v. Johnson)
Ingaasauuuaiian (Lord Mansfield) Fadugininuluad na1dn “vdnnisisesulauns

a1snsaue Ao Msfianavzlidlinnuduasesunuanafinseintnsefasssy wiedasengnune
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a Bar to Enforcement of International Arbitral Awards, International Law Association, London Conference Committee
on International Commercial Arbitration, 2000. p. 5.

** Winnie (Jo-Mei) Ma, “Public policy in the judicial enforcement of arbitral awards: lessons for and from
Australia,” (Degree of Doctor of Legal Science (SJD), Faculty of Law Bond University, 2005), p. 57.

» Christopher S. Gibson, “Arbitration, Civilization and Public Policy: Seeking Counterpoise between Arbitral
Autonomy and the Public Policy Defense in View of Foreign Mandatory Public Law,” Penn State Law Review 113

(2009): 1230.
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% John Tarlinton, “International Commercial Arbitration and Public Policy,” (Doctor of Juridical Science
Degree, Faculty of Law University of Technology, Sydney, 2003), p. 70.
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" “Pierre Lalive: that the notion of public policy has long been an indispensable part of all national
systems of law and especially of private international law. It aims firstly to maintain a balance between the open
character of the conflict of laws rules leading to the application or the recognition of foreign laws or decisions and,
secondly, the need to protect the moral and social core values of the forum”, in Leonardo V.P. De Oliveira and
Isabel Miranda, “International Public Policy and Recognition and Enforcement of foreign Arbitral Awards in Brazil”,

Journal of International Arbitration 30 (2013): 51.




31

= N & Y A ] . 78 i A Y v Al a
ngviune Federluninluasudyy (dual function) nandfe Usenaumientinfiludeuan

(positive  function) hazutilulieau (negative function) niluidsuan fs ulouiy

[ laay o 6

a1913uE AT AN U LA AgLNTREUTLS naAe uleuivassauzausaiazinanusy

o

o

v A 1 a Y | ] vy 19 =
Tdeduneentunisuidaymluadsneld wu Tunisaadesinaveanguune Judu "~ &
Feuaziiulannmsiieuleveaisisasdiunldlunsdiingvunedildiis e wleuiy
ansrsazhausaddanldiaduniseenlunissrwisanugfsssuld wiiluldsau fe

(@) WlguwaIs 1 TNTRIRdmaNSENURBTAdUNUSVRAdyIna1IAe Tuynssuungvune

¥
o =

o Yaa o 1y a [ | & [~ [ 1 a < a
AU lrlRduRuslaNnseyinTulnetamaulaungastsasioulusy suduiswiulumadie

1nassunazus1lad tdudu (o) ulsuivaisisaziiatsndnnisatanuielaLazaliny

[y Ly L%

donndesiuvasundrygiRvesnguune Wil duilissainauliviusuvesdnvuzvesulouis

a1s15auz NN elana1lud19du wag (o) UlBUIYANSISULAINANTENUADNATDIATANINY

Y

YOIANAR1IUTELNA w‘%aﬁﬂs??mmsuaqaymuﬂmmmiiz‘mfwdizmﬂ MINFTVIANS AN
finnwdsnandaseulouisasisng” awde 5 (2)0) veseudyyrivhenisseniulas
SadumudvinvesouglagainisssninsUszing a.a. 1958 (Convention on  the
Recognition and Enforcement of Foreign Arbitral Awards 1958) M%@@gﬁiyﬂgﬂﬂEﬂﬁ%%%ﬂ
fvuadn malulszmaiigniesensufiasiiazseniuvietedunudiivinvoseayyiln-

o v 14 1 o 4:911 [ I v 1 81 v o ¥
AANNIIANAITDITELA mﬂmal,ﬁu’nmsumﬂmﬂanmmauiamamﬁﬁmz lagninnlude

Agdesiuiuivesuleuigarsisarluusunveangvanedatuaiu fgidelanardly

=4

WasnuwiAnsesnginedaiudmsunisindansledaduvesngvunesauseina saud9

(%
a

ANTVINANUTLLNA NTLIY ﬁwlﬂﬁumﬁm‘lummﬂﬂLLSJﬂﬂizmmmuiamammimz LAENS

'
a vVa v

99UEANVRIULEUI8E151S UL AT UUSUNT  dulldiunenva9laensanuaangive

Y

v

Maaeinsiigadludiudaly insedilduleuisaissaeynuseianinagaiunsatingiun

v

Juwmsuinisufiasniseansunasdaduniuigvinla

" Leonardo V.P. De Oliveira and Isabel Miranda, “International Public Policy and Recognition and

Enforcement of foreign Arbitral Awards in Brazil”, Journal of International Arbitration 30 (2013): 53.

" Gui J. Conde E Silva, “Transnational Public Policy in International Arbitration,” p. 89.

“ Ibid., p. 88.

* Article V (2)(b) of Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958,
“2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the
country where recognition and enforcement is sought finds that: ... (b) The recognition or enforcement of the

award would be contrary to public policy.”
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Journal of International law 8 (2009): 86-89.

# Committee on International Commercial Arbitration of International Law Association, “Interim report

on Public Policy as a Bar to Enforcement of International Arbitral Awards,” (London Conference, 2000), p. 5.
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* James D. Fry, “Desordre Public International under the New York convention: Wither Truly

International Public Policy,” Chinese Journal of International law 8 (2009): 86.

% Gui J. Conde E Silva, “Transnational Public Policy in International Arbitration,” p. 86.

* Ibid.

*" Winnie (Jo-Mei) Ma, “Public policy in the judicial enforcement of arbitral awards: lessons for and from
Australia,” p. 77.

5 Ibid., p. 81; and James D. Fry, “Desordre Public International under the New York convention: Wither
Truly International Public Policy,” p. 87.

* Martin Hunter and Gui Conde E Silva, “Transnational Public Policy and its Application in Investment

Arbitrations,” Journal of World Investment 4 (2003): 367.
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Lwa%awaiﬁmaﬂﬁmﬁmﬁaam%’uLLﬁz‘t‘Tﬂﬁummﬁﬁ%ﬂmlﬁ”, 1UsAq Leonardo V.P. De Oliveira and Isabel Miranda,
“International Public Policy and Recognition and Enforcement of foreign Arbitral Awards in Brazil,”p. 52.

” UszananguineursvesUszimalusaing (Portuguese Civil Code) 4o 22(1) 1amdnlidn “ngmanessUszine
ldonathulddshumumaninasivesnguunedaiuls wnngurunessUsemaguindaseuleuieasisueseninalsene,”
ibid.

* Committee on International Commercial Arbitration of International Law Association, “Interim report
on Public Policy as a Bar to Enforcement of International Arbitral Awards,” pp. 6, 11.

** Committee on International Commercial Arbitration of International Law Association, “Final Report on

Public Policy as a Bar to Enforcement of International Arbitral Awards,” (New Delhi Conference, 2002). para. 39.



35

[ YY)

YleuneansisuzUsznniunlddsruiuafdafnIniiosrusznauna1auseing (material

Aaa v <

. ag 1 a a' v . C\95 = oA
foreign element) flnsalntanwazidusosnelulsemalagun (strictly domestic) ~ @stie

[ J 1 5 (3 ! % J
L‘U‘u‘ﬂqﬂLLG]ﬂﬁ]’NiS‘VI’J’NuIEJU']EJﬁ’Wﬁ’]im%VN 2 Uselnv 1ngesausenouseniNusenanIngl?

[
[

91911910 MslifeIteaiunayselerivessguinnii 1 $553ulU (economic interest of

<9

more than one country) 3agivviluAfRNIA AT IUIAMaRWANANTY WWudy

AUTI8UATUANY TIYDIRIANITNY MUNETENINUTENA ANENTTUIBNSIANE I8
wieUszianveuleugasIsueseninasene iieAunilanuazdnuuzyasulauny
Uszantl asgrhouiiuilevieaisisusseninadseng  awnsowdsensanlalu

9% o X
3 UseAn - fadl

1. waniugu (fundamental principles) Ai® naNNUgIUTLAEITRIAUANNYRTTTH
waz@asssuiussimatuUssouazAuases  n1snszriituusdnvasdanuladnindase
Aas33usuR (contra bonos mores) fiadTnsananNugIUMEUAY lnan1sAunIvanle
a a I3 o & s Ko Y Y
Weaneaslundniiugiu (sufficiently  fundamental) muadunaneiisgenasumilaain
FYUUNVLNEVRIRU (State’s own legal system) Usenauiun1sWaIsanaIn wuiujjunves
AalUYRBIUIAA1adU (practices of the courts) UNAMNLAsINIBUGUIENOUAU Inenan
& & v ) o & av vo o o & Y [
Hugutusendundniugiunlasuniseeusu Nl onalasunisveansuamzlulsemela

Uszinandls 3apaususyninsUszmalifussmangould dredavemaniiugiunlasunis

) ' ) a . o W Py o v 97
gousU WU wangasm (good faith) nandayanseadudeya (pacta sunt pervanda) {usiu

2. nQuleuieasisae (public policy rules 38 lois de police) Ao UNUtyelf
WnuIRYeINg Y (imperative provision of law) NResiluldiduiuauduiusszning
Useina aglddrdafianguanelddefuivanuduiusiu enfieg1aau ngvsnennvin 113

AIUANEUATT ngrnedmindeu Wudu  ssiulddinguunemaituudegluaivives

% Ibid., para. 8.
* Ibid., paras. 25, 28, 32.
4 Ibid., paras. 41, 46.
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% “professor Mayer: a mandatory rule (loi de police in French) is an imperative provision of law which
must be applied to an intermational relationship irrespective of the law that governs that relationship”, in
Committee on International Commercial Arbitration of International Law Association, “Interim report on Public
Policy as a Bar to Enforcement of International Arbitral Awards,” p.17.

* Committee on International Commercial Arbitration of International Law Association, “Final Report on
Public Policy as a Bar to Enforcement of International Arbitral Awards”, para 49.

* Joid,

! Tsadanain ngraneszrinssemasiunafyanateldudunisvesngmnenelulszine Fatfu nguane
sEnieUssmALNUNARyARaYRILAa sUsEINADIAUANAAULA, in Winnie (Jo-Mei) Ma, “Public policy in the judicial

enforcement of arbitral awards: lessons for and from Australia,” p. 89.
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" Ibid., p. 80.

103 Gui J. Conde E Silva, “Transnational Public Policy in International Arbitration,” p. 106.

" Ibid., p. 114

10> Committee on International Commercial Arbitration of International Law Association, “Interim report
on Public Policy as a Bar to Enforcement of International Arbitral Awards,” p. 3.

% lbid., p. 6.
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" Gui J. Conde E Silva, “Transnational Public Policy in International Arbitration,” p. 128.
"% lbid., p. 126.
' ppiola O. Makinwa, “Civil Remedies for International Corruption: The Role of International

Arbitration,” in The Civil Law Consequences of Corruption, ed. Olaf Meyer (Baden-Baden: Nomos, 2009), p. 267.

1o Gui J. Conde E Silva, “Transnational Public Policy in International Arbitration,” p. 101.
! Martin Hunter and Gui Conde E Silva, “Transnational Public Policy and its Application in Investment

Arbitrations,” Journal of World Investment 4 (2003): 368.

"2 Committee on International Commercial Arbitration of International Law Association, “Final Report

on Public Policy as a Bar to Enforcement of International Arbitral Awards,”. para. 43.
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Committee on International Commercial Arbitration of International Law Association, “Interim report
on Public Policy as a Bar to Enforcement of International Arbitral Awards,” p. 7.
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European Gas Turbines SA v. Westman International Ltd., ibid.
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“Transnational Public Policy in International Arbitration,” pp. 102 -104.
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120 Alejandro Posadas, “Combating Corruption under International Law,” p. 349.
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" lbid., p. 349.
" Ibid., pp. 350, 354 — 355.
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MINAVBIVTENI NsnseiimanandedusuiljiRunfvesgaaivnssuil (common

place industry practice) U3EnIsdndudosufifiniu (necessary to complete) g4lunin

% lbid., pp. 355 -356.

7 Mike Koehler, “The Story of the Foreign Corrupt Practice Act,” pp. 933-934.

2 Hagmwginssumisyaiavesuismdendvlssummualadufivivanaazeynssunis aniaseansa aude
$ngveY (Armerican legislator) Aiuansmudurisionginssudenanivesuidmduegiann nsdvesuidniondmiy
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Prowdeuitniiidegluaniugnanisiiuiidiue Tsemiuainnisduarasuazaunsodiuiuananidunisiuld ded
Tefsgdugindseiulunisdty fadulumuinguezasdvosdgiydiidionismuss fudug (Loan Guarantee Act)
nganefiunsiureulneaniasesinsa UiTnaeadvldsueyiAliiBudsnanainauznssunsnsandnydianidunis
suAs Tinede uazyuvuiles (Senate Committee on Banking, Housing Urban Affairs) 1ud a.a 1971 Tngu3unlvinns
Buduunangnssininsanndnydiantd Wisnaninnsldsumdsdeiudnsuunnangnd uazaindtagyiliuseniiau
iganeuwnn1sTefutug eg1alsha Usnlalldnanddsnsiivilildundddsteauddenan, Ibid, p. 935.

" loid., p. 941.
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Corrupt Practices Act) (“53Unyela”)

0 Alejandro Posadas, “Combating Corruption under International Law,” p. 354.

P Mike Koehler, “The Story of the Foreign Corrupt Practice Act,” p. 934.
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waAnssuNIaTavesusTIni I AdymAewituiilunssyiinismaialudiauszina Tiun 1. wgAnssunisyaiadandn
dswansznusonsdidulevisisssinavesUssnaandgowsisnn Snita vhlinisanasueuiuuszesulaglaonis
duaulidginisnseviiingvaeuld (democratically accountable governments) W withiivesizuftinusesiioondn
(professionalized civil service) Tuuszinandaawul ﬂhumau‘ﬂsmashw'szmméfaqgﬂﬁwawl,l,azaammmé"umﬂmej
Ussinmanigeudnilugiusdinludiusine vedan 2. ileufusimuadlunisusznougsiavesnaenvuliififasssunay
ssessanlunisusznevgsfannniu mssidlesnaniasesnsadiuil wofinssunimmasnitadendndasssuvosdeny
3. iielBeuselomilunsussnevgsiavesienyu il ilelinaenvuldfitosidunsideniiaziiiudngaeaslunisin
duuu (nsdignideniuauuy) laeldtasnsinnisnsssidnandudasongumneaelulssmeanigenidng Faudsnendiu
mumywmwmmﬁﬁﬁamﬂmmsmsm way 4. LWaLLaMﬂﬂEJmWIumiLUuwumes wAanigeLusni (global
leadership) lun1stiosiunazysuusmiFesnismaialuuiunmsduas msamuiddnvas i admifodes s
eatnandamansenusevansUszmne suluiansgnusenisaniiuwlevisluiiuinegvesseinaansgewina, Ibid., pp.
342-343.

* Ibid., pp. 356 - 357.
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e Algjandro Posadas, “Combating Corruption under International Law,” pp. 360-361.

" lbid., p. 361.
" loid., p. 362.



a7

137

1%

Tun1901919TonIeune - Ay tieasrsaulaiuIeulunisuaady (competitive

U =

advantage) unusstmeliiulvivinidisniuusssnuessemadun Sgunaanisiammieen
AILNITNYIINENTEAUNTUTIWUT NN TNIIATUNITAINITAMUITENIUsEwmalUdseau
se19UsEINA (level the international playing field) Tnenstinaveusziubonis
U5uUun3nasatunisiinisasuseninaUsemalausluiiivesessnnsseninasene
singe iteldudalesdnisseninassmamanduiiureusouwamslunisusuusiuns

(%

YAINsENINUTEImMATRINU Bniadaneneunanauly insdnihausdymiseninelsenedn
AILN13HBAIUNITNI3A (Global anti-corruption  treaty) Tun1saifiun1saananidl Sguia
(% a Yaa o a 1 IJ 1
ansgerusnledisnisanduniswuurseidureyly (Step-by-Step approach) isnzUssine
199 Inganizegndsusevamasiaunlusaugiareledslidiudieiuiuifnves
SputaansgeLnsn Usznauiuluvauetuussinasiaeg Galalinsenindananssnuvednis

a

N30 UNITAUAENITAIUTENINUTENANENIAINTENUBEL 19318 alT IO U TEANAYDINUINN
o 138
un

Tudsielazlanamfisimunisvesmsusiuunumsmasalunmsanussninyssma

Tunfisswinalszmnesing Wedlimulaiannnisueinsusuusnumsasalun1sam useniig

Usanelutagtu

2. WauinsusivuunIsnasalunisamusendtelssnaluid

S2RIUTENA

Tugasuauvesaung1e13lun1sUsIuUTINNITNITAlUNTAMUTENIUTENA
A 1 ! = (3 ! (3 ! ¥ = v v
Ao Paaneud A.A. 1990 BIANITTENINUTLNALALDIANTLENTUANY tineneuAivsndni
Tuszinunsyasalunisamuseninasena Wulssuseninussmanasneiguiiag
a¥1eeenaydyy1seninUssnAdInigsaaTalunsamusenicUssmasdiliddseauy

Nad 59 dndumnilinananuAnmiuiiliassesfussninenfng TunnuazAne uean

" lbid., p. 376.

18 Jan Wouters, et al,, The Fight against Corruption International Law,” Leuven Centre for Global
Governance Studies, (Working Paper No. 94, 2012), pp. 7-8. [Online], 16 November 2014 Available from:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2274775
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" United Nations General Assembly Resolution A/RES/3514(XXX), “Measures against corrupt practices
of transnational and other corporations, their intermediaries and others involved,” (December 15, 1997), [Online],
1 Febuary 2015. Available from: http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/3514(XXX)

" Growth in United Nations membership, 1945-present [Online], 1 February 2015. Available from: http://
www.un.org/en/members/growth.shtmlitext
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"2 Ammerican Bar Association Section of International Law and Practice Report to the House of
Delegates: Corrrupt Practices in the Conduct of International Business (1996) [Online], 1 February 2013 Available
from: http://apps.americanbar.org/intlaw/policy/investment/corruptpractices.pdf

* Ibid., p. 5.

“*loid., p. 107.
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Wounsngiau A.A. 2000 Felunau1annisnansuresuslail dula afnavISNITLus
¢ A vy 1 = a o o w a o o
asRnsanUsenyd Falenanduuifntunsiavihtennannuiratunisussgudseinl o
wiinsUszuesygialan (World Economic Forum) 41 wiaidunisimuanseuuleuisun
AABNYUBIANTTINAR199 adiaslatlUufuR vdsanuulalinisdnusegudannasuiungii
(Global Compact meeting) agradunsnisidunsausn lneldsuniusiuiioannrenisa
a a o ! a o o Y 1 & X146 Y =
WA (1CO) wazusenonaunii 50 vseniauladnsiunisuseynluased  Jagiulud
A.A. 2014 TaANAIUIUIYFANLBIANTTINALITINNTT 10,000 518 (business  participants)

(% (%
v Y LY

= Y1 = 14 1 % L4 1 L 1 QIJ 147
LLﬁ%QNﬁ’JUIﬂﬁ’JULﬁEJLGU']TJ?,W]'JEJ IWEJE\JIL Wﬁ?ﬂ%ﬁﬁﬂﬂ%ﬂ@ﬂ@%lﬂﬂ?'] 145 Uszineanalan

" Ibid, pp. 109-110.
* Katarina Weilert, “Taming the Untamable? Transnational Corporations in United Nations Law and

Practice,” Max Planck Yearbook of United Nations Law 14 (2010): 468.

“" How to Participate: Business Participation [Online], 1 February 2013. Available from: https://www.un

globalcompact.org/HowToParticipate/Business_Participation/index.html
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fio AwiazviousenunaineydyanseninsUszmaildsuduniufediaduaina (universal
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Declaration of Human Rights) Ufjauy109An 1539911581908 NAd 198 nann1shagans
%’juﬁugmiumiﬁﬂmu (International Labour Organization's Declaration on Fundamental
Principles and Rights at Work) Ufaya13laindhedemandeunagnisiaun (Rio Declaration
on Environment and Development) kazaudya1anisz1¥1fiinien1snanIunimase

(United Nations Convention Against Corrup‘tion)“18

Jennasuiuflianvauzidunsouulouie (policy framework) Wagn153i3usIuiy
! ) . / N 149 = = 1% A
5ENI19NATELATAIANYY (public-private  initiative)  W3gUMIlaUNNTAI AT

150 o i a v ¢ o %
(Network-based) WonludTenINIUSENLENTU DIANTWHAIUILDNYY WALDIANTT
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AnUser1® (R9USENBUMILST) WAENU WBESI9ISNNSIUNNSERASIAEATIADNIALDNTU
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o v a A &

(neanzussentiuwii) azuu deanasnuviidsdalenalvesdnsssialugusilula
yaranaiilesvasdenilan (corporate citizenship) [shiunuimuaganusuiaveusediny
oA % ' 1% ! & A A =i o ] ! v
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winfiaundfgiignlussuuiasygna egrutuniagsnaliiiuse (against the will of

. . 9 v ] 151
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an Y @ = P adaa Moo v a v b
FBnslunssududunisudennasuunnaiisnisnlidudeu lnadaninaly
Anaulaanunsaudnandrusdiiiovartniule isauavivtdsdeoiusdyny (letter  of
commitment) 31 89AnsgINIVBINUYsSTAAIziedannasu R iU Dudiuniwes

NayNsN19g3nNa (business strategy) NMsaiufan1slunsiaziu (day-to-day operation)

“® The Ten Principles [Online], 1 February 2013. Available from: https://www.unglobalcompact.o

rg/AboutTheGC/TheTenPrinciples/index.html

* “How to Participate: Business Participation,”

120 Katarina Weilert, “Taming the Untamable? Transnational Corporations in United Nations Law and
Practice,” p. 468.

! Ibid., p. 473.
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a7l 10 (Working Group on the 10" Principle) &slisunisdnssdunniielfiautiende
waratuayunsUiifautennisesnsaied Wnefanssundniinazyhauldnersudar
Fu Frogratu (1) madarh “deifendowiodguraiiosiunislunmsdedunainuas
nswmulidunssiiensiauiseduaina (Call to Action: Anti-Corruption and the
Global Development Agenda) Ueisaniosnsnanidunasinnisusnemisosniusening

ANEYINNIUTIINIENITADAIUNNTNATAVOITOANAIUIUIYIA a1 TUIYINITUUISUIATTLAN

2 How to Participate: Business Participation [Online] , 1 February 2013. https.//www.unglobalcompact.org/
HowToParticipate/Business_Participation/index.html

" Ibid.

15 About us: 3. Failure to communicate Progress [Online], 1 February 2013. Available from: https.//www.un
globalcompact.org/AboutTheGC/IntegrityMeasures/index.html

0 “Principle 10: Businesses should work against corruption in all its forms, including extortion and bribery,”

[Online] Available from: https://www.unglobalcompact.org/Issues/transparency anticorruption/index.htmtl
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souluiiounaau a.a. 2003 advylvgurisesdinisanyssiydlaeenuin 58/4

Wetureulusiseudyg1anyszy1v1@i928n15Af1uN159930 A.A. 2003 (United

1%
v A

. . . . 161 o 1 1 o
Nations Convention against Corruption) ~ aydg)enauuu wisoanidu 5 Aundn Ae
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(1) wwmsnsdesiunsnasaluniasgiazniAenw (2) N1sduasuauInilessniesgniA
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(3) n1smualinisnszvimasauauianiserginiunguuientsluvessgnid

(@) 1193n15AAMIUNSNEAU (asset recovery measure) wag (5) NMUHURMLRUSNINUD

10 “Anti-Corruption: Call to Action: Anti-Corruption and the Global Development Agenda,” [Online], 1

February 2013. Available from: https://www.unglobalcompact.org/Issues/transparency anticorruptioncall to ac
tion_post2015.html

" United Nations Global Compact, “Call to Action: Anti-Corruption and the Global Development Agenda,
(Current Sinatories dated 7 January 2015), [Online], 1 February 2013. Available from: https://www.unglobalcompact.org/
docs/issues_doc/Anti-Corruption/Call_to Action Global Development_Agenda_Signatories.pdf

% lbid.

* Ibid.

160 Anti-Corruption: Business Practice [Online] , 1 February 2013 Available from: https://www.unglobalcom
pact.org/lIssues/transparency _anticorruption/Anti-Corruption_Business_Practice.html

161 o a1 v v a a Yo o o o 9 .
audyananyserainmenssieiunsnasainalddsiuluiun 14 Sunau a.e. 2005, ibid., pp. 5, 107.
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Llgaunusianisnseiinisyase lnglanignsmasanidnyusiiuinauildnsdely
2. 2IANISLINDAINTINTDNILATHFNALALNITNAUN

Tud a.a. 1976 ssdnsiioanusaudiomaasugiauazniswann (Organisation  for
Economic Cooperation and Development (0ECD))** 1(31}@6ﬂLLmUﬁﬁﬁ%ﬂaﬂﬁm‘iLﬁamm
FuoneAsugiakazn LA nTUUTTENTINYIA (OECD Guidelines for Multinational
Enterprises) e?fqLi‘]uz‘hwﬁwmﬂﬁmwﬂLLazuadﬁasJmiamuigwiwﬂizmmazmﬁw&’hm

416 (OECD Declaration and Decisions on International Investment and Multinational

"% ibid, pp. 1-2, 57-58.
' United Nations Convention against Corruption Signature and Ratification Status as of 1 April 2015
[online], 1 June 2015. Available from: https://www.unodc.org/unodc/en/treaties/CAC/signatories.html
psfmaitonnusiudemansygianasnsian fe ssdnsiidingussasdiioduaauliAansianiuas
WigiAvlneg s Eumansegia msdnenu anusynensiuisuag seduinasguvesmsdusguesszandnliAty suds
nsduasylRsmsifanszuumsugiavedan datu ssinafieauiuilomaasughiawaemsianndadniiinsdsadeya
RS uevgiaussdnmosszmanne Wethanldlulsznevlumsinuidedomsianuasiismdesgandnlunis
awsnadlewny Werdnduliiamsianndursvsiawasduneludgandnmaingussasiuesesdinig, Wing Colin Nicholls

QC and et al, Corruption and Misuse of Public Office 2nd ed. (New York: Oxford University Press, 2011), p. 349.
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WIUBIREBUIU (internationally recognised standards)

Tul A.A. 1993 a9ANTSIiEAIINSIMTBMNAATYFAIRALN I THRIUINB UM YN Y
ﬂmzﬁwmumwwﬁﬂiﬁasts‘v;aﬁm (OECD Ad hoc Group on Corruption) AnwiALuiloy
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' Jaqiuesinmaiteanuiniiemaasygiiauasnsiauniisganinieiu 30 Ussma luieunngiiniaialan
Tewn awsnuuile awisnla Eﬂiﬂ LLazLEJL%EJ, I‘Uﬁﬂ@ Members and partners [Online], 1 February 2013. Available from:
http://www.oecd.org/about/membersandpartners/#d.en.194378
168 OECD Guidelines for Multinational Enterprices (1976) [Online], 1 February 2013 Available from:
http://www.oecd.org/daf/inv/mne/50024800.pdf

T HagtunuujoResdnmaiiionmsnilomaasugionas mafaundmivussemimmnaldsunisuiugs
1Ud 6 A%a (AA. 1979, 1982, 1984, 1991, 2000, 2011) %qaﬁuﬂwﬁu Ao adul a.m. 2011, TUsag OECD Guidelines for
Multinational Enterprices (May 25, 2011) [Online], 1 February 2013. Available from: http://www.oecd.org/daf/

inv/mne/48004323.pdf

168
Ibid., p. 8.
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Usvine (nsradeu a Juil 21 NE@AIAU WA 2557), OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions: Ratification Status as of 21 May 2014 [Online], 1 February 2013. http://
www.oecd.org/daf/anti-bribery/WGB RatificationStatus.pdf

" Jan Wouters, Cedric Ryngaert and Ann Sofie Cloots, “The Fight against Corruption International Law,”

pp. 24-25.
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Tu A.A. 1996 ANUNYIBINVBISFUIRANTFOLUSNTINe I8 1UNanA Ul Ao

szmwﬂiwﬁdﬁaEJﬁaﬂms‘dswwimmsm%mw’mﬂizmﬁiﬂaLawwﬁmiqmaﬁ%%a
NATIAB 83AN3350ISTU (Organization of American States) aduRgaNTUBUAYYITENINNTT
av 1 v a X . . . 172 = =«
DLUINUABAIUNITNAIN A.A. 1996 (Inter-American Convention against Corruption) — %409
Jueudyanszivsesninussmanasszaugiiniratuusniing i seanistesiuuazaiun
a v a . . v & 173 | ) )
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" lbid., pp. 16, 248, 246.

? aydanseindgelidudesunsyaeiinaliveiuluiui 3 Wouliquiou aa. 1997 FellagUuilsgily
é’maﬂﬁuﬁyjﬂéu 33 U’izmﬂ,lﬂimﬂ Department of International Law, Organization of American States, Signatories and
Ratifications [Online], 18 Februaery 2015. Available from: http://www.oas.org/juridico/english/Sigs/b-58.html

™ Jan Wouters, Cedric Ryngaert and Ann Sofie Cloots, The Fight Against Corruption International Law
Leuven Centre for Global Governance Studies (Working Paper No. 94, 2012) [Online] Available from: http://pa
pers.ssrn.com/sol3/papers.cfm?abstract id=2274775, pp. 14 - 15.
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™ Article II of Inter-American Convention against Corruption, in United Nations Office on Drugs and Crime,
“Corruption: Compendium of International Legal instruments on Corruption,” 2" ed. (New York: 2005) [Online],
Available from: http://www.unodc.org/documents/corruption/publications_compendium_e.pdf, p. 233.

e Ibid., Article VI and VI of Inter-American Convention against Corruption, pp. 235 -236.
e ggndlsfinu nalnnisinnunisufoamumesiganinligning sty Tl a.a 2000 Feegluguiuures
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v Council of Europe, “Final Declaration and Action Plan”, Second Summit of Heads of State and
Government (Strasbourg, 10-11 October 1997), [Online], 1 February 2015. Available from: https://wcd.coe.int/View
Doc.jsp?id=593437

" lbid, pp. 174-175.
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O

I‘LJ?J@@J Council of Europe, “Criminal Law Convention on Corruption”, [Online], 1 February. Available from: http://
conventions.coe.int/Treaty/en/Summaries/Html/173.htm

** preamble of Criminal Law Convention on Corruption, in United Nations Office on Drugs and Crime,
“Corruption: Compendium of International Legal instruments on Corruption,”p. 139.

18t Criminal Law Convention on Corruption: Summary of the treaty [Online], 1 February. Available from:
http://conventions.coe.int/Treaty/en/Summaries/Html/173.htm

**2 Criminal Law Convention on Corruption, in United Nations Office on Drugs and Crime, “Corruption:

Compendium of International Legal instruments on Corruption,” pp. 145-146.
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Y Eyliyl’lilﬂﬂﬂ’]iaﬂ’]LLMQQIﬁU?WG]lEJﬂ’]iVl‘\]ﬁG]IUﬂQMQJ’]EJLLWQ Suflnaldvaruluiug 1 neAINIBUY A.A. 2003

Tawaydyanindhensnaialungrmesunadalenalidgandnveesdnisanuisglsusufsdsiilvandnesdnisant
Lwiqqiﬁﬂﬁﬁﬁ’nuﬁ'nmlumﬁiwaﬂgé’z:gz:gwaﬁufj WU UspimAlusga Ussmauaune uasignasu Ussmaddu Ussmausingln
Uspinaanigoudni wavanamglsuidnduizniflusydyanatiuidld, TWeng Council of Europe, Civil Law Convention
on Corruption, [Online], 1 April .2015 Available from: http://conventions.coe.int/Treaty/en/Summaries/Html/174.htm

* Civil Law Convention on Corruption, in United Nations Office on Drugs and Crime, “Corruption:
Compendium of International Legal instruments on Corruption,” 2nd ed. (New York: 2005), [Online], 1 April .2015
Available from: http://www.unodc.org/documents/corruption/publications_compendium_e.pdf, p. 131.

% Article 3 Compensation for damage of Civil Law Convention on Corruption, in United Nations Office on
Drugs and Crime, “Corruption: Compendium of Intemational Legal instruments on Corruption,” p. 132.

1% Ibid., Article 2 Definition of corruption of Civil Law Convention on Corruption, p. 132.



63
2.2 ApuENURIUVisEnANE LY

Tul A.A. 1997 AzuunIwisannInglsy (Council of European Union) 8an

a

audIAMEIUASWINENAMELTUIINEN1SABAIUNITNITANL AN TR UL M 1Y DS
% v o Y a 187 . .
Uszyanglsunsadminivessgaundnvesaninglsy a.a. 1997 (Convention on Fight
against Corruption involving Officials of the European Communities or Officials of
Member States of European Union) WieinguseasAlun1switaymiiseengnungann
aelulssimavetunazsgauinidelinsauaquiininssyinnisnasnves Wininivessy
#11%NduU (national official of another Member States) AlAnseyiN1snasaasneluig
o/ Q188UG’JJ v 7 uaﬁlj“y val'”d = v Y o
wAUYRsFaNndn - sty aeldeydygradull  “W@mtf” Fwanesiudadmiinves
v Y ao 9 a % v o o a & 189 & = 1%
avnnnglsy W NS3eesTaNnTn wasldimihNvessgaundnay  uanantiu ieveely
= A a < o = Qv a o A a ¢
AsouAguiuseINImITATuMIIlvunTy auzuunddaduladateululunisiiaad Seq
“nansynuiionaznelitinanudsmeninauselosinianiunisluwianninglsy” §u
HawNIINMINITAUIITeLdmineanty lnulddesiigatdieouludenaiiuiudnisae
A & a a 190 = & & i < ° o a 4
nolnlunginssunisnasn  dadelugauansngluisaanismvueanuaen1syasaiusng

]

Tuiisan591728n15ANATOINAYTELEBUN1IN15RUYeIUT YAy LsU aydynradulldd

[ Ag]

187 o o Xa o oo o &0 ’ ) . Lo .
a1 zyigwauuumamﬂu%’ﬂmuw 28 nue1eu A.A. 2005, Europa, “Convention against corruption involving

officials,” [Online], 1 April 2005 Available from: http://europa.ew/legislation_summaries/fight_against_fraud/fight
against_corruption/133027_en.htm
1% Colin Nicholls QC, et al., Corruption and Misuse of Public Office, p. 371.

** Article 1 Definition of Convention on Fight against Corruption involving Officials of the European
Communities or Officials of Member States of European Union, in United Nations Office on Drugs and Crime,
“Corruption: Compendium of International Legal instruments on Corruption,” 2" ed. (New York, 2005), p. 183
[Online], 1 April .2015 Available from: http://www.unodc.org/documents/corruption/publications_compendium
_e.pdf

2 Tneifermestodygfcmantuiitomundedy Wisawsidndonaludiuseiiunnglu 4o 2 (1) uasde 3
(1) druvnefidmuain “in a way which damages or is likely to damage the European Communities” financial interests”
aaﬂ“l,ﬂwhﬂfu, United Nations Office on Drugs and Crime, “Corruption: Compendium of International Legal instruments on

Corruption,” p. 199.
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P! lbid., p. 183.

" Aspuuuimedmiumsusuuumsyairlunmaenuusialitsiuluiuil 31 nsngrem A 2003, Onlinel, 1
April 2015  Available: http://europa.eu/legislation_summaries/fight against fraud/fight_against_corruption/133308
en.htm

"> United Nations Office on Drugs and Crime, “Corruption: Compendium of International Legal instruments

on Corruption,” pp. 10, 177.
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! Anti-Corruption Action Plan for Asia and the Pacific [Online] Available from: http://www.oecd.org/
site/adboecdanti-corruptioninitiative/anti-corruptionactionplanforasiaandthepacific.htm

% «“General Information: Supporting the fight against Corruption in Asia and the Pacific: The ADB/OECD
Anti-Corruption Initiative,” (January 2015) [Online] Available from: http://www.oecd.org/site/adboecdanticorrup
tioninitiative/ADB-OECD-Initiative-Information-Sheet.pdf
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" United Nations Office on Drugs and Crime, “Corruption: Compendium of International Legal instruments
on Corruption,” p. 18.

" Ibid, p. 19.

* udyaduiinaldteiulutuil 5 donau we. 2006 Fesuuigilidneduisu 27 ¥5, Tusag OECD

[Online], 1 April 2015. Available: http://www.ocecd.org/cleangovbiz/internationalconventions.htm
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" Article 1 The Offence of Bribery of Foreign Public Officials of OECD Convention on Combating Bribery
of Foreign Public Officials in International Business Transaction, “1. Each Party shall take such measures as may be
necessary to establish that it is a criminal offence under its law for any person intentionally to offer, promise or
give any undue pecuniary or other advantage, whether directly or through intermediaries, to a foreign public
official, for that official or for a third party, in order that the official act or refrain from acting in relation to the
performance of official duties, in order to obtain or retain business or other improper advantage in the conduct of

international business.”
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% OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transaction: Ratification status as of 21 May 2014, [Online], 1 April 2015 Available from: http://www.oecd.org/
daf/antibribery/WGBRatificationStatus.pdf
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8 Article 16 Bribery of foreign public officials and officials of public international organizations of United
Nations Convention against Corruption, “1. Each State Party shall adopt such legislative and other measures as may
be necessary to establish as a criminal offence, when committed intentionally, the promise, offering or giving to a
foreign public official or an official of a public international organization, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the official act or refrain
from acting in the exercise of his or her official duties, in order to obtain or retain business or other undue
advantage in relation to the conduct of international business.”

# Article 16 of United Nations Convention against Corruption, “2. Each State Party shall consider adopting
such legislative and other measures as may be necessary to establish as a criminal offence, when committed
intentionally, the solicitation or acceptance by a foreign public official or an official of a public international
organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or

entity, in order that the official act or refrain from acting in the exercise of his or her official duties.
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2% Article 2 Use of terms of United Nations Convention against Corruption, “(b) “Foreign public official”

shall mean any person holding a legislative, executive, administrative or judicial office of a foreign country,
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whether appointed or elected; and any person exercising a public function for a foreign country, including for a
public agency or public enterprise;...”

2! Article 2 Use of terms of United Nations Convention against Corruption, “(c) “Official of a public
international organization” shall mean an international civil servant or any person who is authorized by such an

organization to act on behalf of that organization;...”
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Article VIII Transnational Bribery of Inter-American Convention against Corruption, “Subject to its

Constitution and the fundamental principles of its legal system, each State Party shall prohibit and punish the
offering or granting, directly or indirectly, by its nationals, persons having their habitual residence in its territory,
and businesses domiciled there, to a government official of another State, of any article of monetary value, or
other benefit, such as a gift, favor, promise or advantage, in connection with any economic or commercial

transaction in exchange for any act or omission in the performance of that official's public functions...”
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2 Article | Definition of Inter-American Convention against Corruption, “

“Public official”,
“government official”, or “public servant” means any official or employee of the State or its agencies, including
those who have been selected, appointed, or elected to perform activities or functions in the name of the State
or in the service of the State, at any level of its hierarchy.”

?° Article | Definition of Inter-American Convention against Corruption, “Public function” means any

temporary or permanent, paid or honorary activity, performed by a natural person in the name of the State or in

the service of the State or its institutions, at any level of its hierarchy. ...”
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http://www.oecd.org/cleangovbiz/internationalconventions.htm
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2T Article 1 Use of terms of Criminal Law Convention on Corruption “a. “public official” shall be understood
by reference to the definition of “official”, “public officer”, “mayor”, “minister” or “judge” in the national law of the
State in which the person in question performs that function and as applied in its criminal law; ...”

2 Atticle 5 Bribery of foreign public officials of Criminal Law Convention on Corruption, “Each Party shall
adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law
the conduct referred to in Articles 2 and 3, when involving a public official of any other State.”

2 Article 6 Bribery of members of foreign public assemblies of Criminal Law Convention on Corruption,
“Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under
its domestic law the conduct referred to in Articles 2 and 3, when involving any person who is a member of any public
assembly exercising legislative or administrative powers in any other State.”

# Article 11 Bribery of judges and officials of international courts of Criminal Law Convention on
Corruption, “Each Party shall adopt such legislative and other measures as may be necessary to establish as
criminal offences under its domestic law the conduct referred to in Articles 2 and 3 involving any holders of
judicial office or officials of any international court whose jurisdiction is accepted by the Party.”

! Article 5 Bribery of foreign public officials of Criminal Law Convention on Corruption, “Each Party shall
adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law

the conduct referred to in Articles 2 and 3, when involving a public official of any other State.”
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2 Article 2 Active bribery of domestic public officials of Criminal Law Convention on Corruption, “Each Party
shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its
domestic law, when committed intentionally, the promising, offering or giving by any person, directly or indirectly, of any
undue advantage to any of its public officials, for himself or herself or for anyone else, for him or her to act or refrain
from acting in the exercise of his or her functions.”

# Article 3 Passive bribery of domestic public officials of Criminal Law Convention on Corruption, “Each
Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under
its domestic law, when committed intentionally, the request or receipt by any of its public officials, directly or
indirectly, of any undue advantage, for himself or herself or for anyone else, or the acceptance of an offer or a

promise of such an advantage, to act or refrain from acting in the exercise of his or her functions.
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*“ Article 15 Participatory acts of Criminal Law Convention on Corruption

* Article 18 Corporate liability of Criminal Law Convention on Corruption
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“ Article 12 Trading in influence of Criminal Law Convention on Corruption, “Each Party shall adopt such
legislative and other measures as may be necessary to establish as criminal offences under its domestic law,
when committed intentionally, the promising, giving or offering, directly or indirectly, of any undue advantage to
anyone who asserts or confirms that he or she is able to exert an improper influence over the decision-making of
any person referred to in Articles 2, 4 to 6 and 9 to 11 in consideration thereof, whether the undue advantage is
for himself or herself or for anyone else, as well as the request, receipt or the acceptance of the offer or the
promise of such an advantage, in consideration of that influence, whether or not the influence is exerted or

whether or not the supposed influence leads to the intended result.
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from: http://www.oecd.org/cleangovbiz/internationalconventions.htm
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* Article 6 Acts of Corruption Relating to an Official of a Foreign State of Southern African

Development Community Protocol against Corruption, “1. Subject to its domestic law, each State Party shall
prohibit and punish the offering or granting, directly or indirectly, by its own nationals, persons having their
habitual residence in its territory, and businesses domiciled there, to an official of a foreign State, of any article of
monetary value, or other benefit, such as a gift, favour, promise or advantage, in connection with any economic
or commercial transaction in exchange for any act or omission in the performance of that official’s public

functions.”
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" Alex Khachaturian and Rahim Moloo, “The compliance with the law requirement in international law,”

Fordham International Law Journal 34 (2011): 1473 -1474.

: Andrew Newcombe, “Investor misconduct: jurisdiction, admissibility or merits?,” in Chester Brown and Kate

Miles (editors), Evolution in Investment Treaty Law and Arbitration (Cambridge University Press, 2011), p. 188.
® Tamar Meshel, “The Use and Misuse of the Corruption Defence in International Investment Arbitration,”

Journal of International Arbitration 30 (2013): 271.

¢ Abby Cohen Smutny and Petr Polasek, “Unlawful or Bad Faith Conduct as a Bar to Claims in

Investment Arbitration,” in A Liber Amicorum: Thomas Walde: Law beyond Conventional Thought, eds Jacques

Werner and Arif Hyder Ali, (London: Cameron May, 2009), p. 277.
> United Nations Conference on Trade and Development, Dispute Settlement: 5.1 International Commecial
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disputes to take account of the public interest involved in such arbitrations, ...”
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* Article 7 Exception of Transparency of UNCITRAL Rules on Transparency in Treaty-based Investor-
State Arbitration

0 UNCITRAL, FAQ-UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration [Online]
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“lbid., p. 271.
. Abiola O. Makinwa, “Civil Remedies for International Corruption: The Role of International Arbitration,” in:

The Civil Law Consequences of Corruption, ed Olaf Meyer (2009), p. 268.

” Stephan Wilske and Martin Raible, “The Arbitrator as Guardian of International Public Policy? Should

Arbitrators Go Beyond Solving Legal Issues?,” in The Future of Investment Arbitration, eds Catherine A. Rogers and

Roger P. Alford (New York: Oxford University Press, 2009), p. 268.
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“ Alan Redfern and et al,, Redfern and Hunter on International Arbitration, 5th ed. (New York: Oxford

University Press, 2009), para. 5.09.
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Iﬂ‘mrﬂ Alan Redfern and et al., Redfern and Hunter on International Arbitration, para. 5.41.
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AUAITUG, I‘U’i@g} Alan Redfern and et al., Redfern and Hunter on International Arbitration, para. 5.02.
¢ Catherine A. Rogers, “The Vocation of the International Arbitrator,” American University International

Law Review 20 (2005), p. 987.
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* Stephan Wilske and Martin Raible, The Future of Investment Arbitration, p. 262.
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* Judith Levine, “Dealing with Arbitrator “Issue Conflict” in International Arbitration,” in American

Arbitration Association, AAA Handbook on International Arbitration Practice (New York: JurisNet, 2010), p. 292.

> Omar E. Garcia-Bolivar, “Comparing Arbitrator Standards of Conduct in International Commercial, Trade and
Investment,” in American Arbitration Association, AAA Handbook on International Arbitration Practice (New York: JurisNet,
2010), p. 268.

*% Art 14 (1) of Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, “(1) Persons designated to serve on the Panels shall be persons of high moral character and
recognized competence in the fields of law, commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of particular importance in the case of persons

on the Panel of Arbitrators.”
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> Julian D.M. Lew, Applicable Law in International Commercial Arbitration — Study in Commercial
Arbitration Awards (1978): 413, in Stephan Wilske and Martin Raible, “The Arbitrator as Guardian of International
Public Policy? Should Arbitrators Go Beyond Solving Legal Issues?,” in Catherine A. Rogers and Roger P. Alford
(editors), The Future of Investment Arbitration (New York: Oxford University Press, 2009), p. 262.
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** Alan Redfern, Redfern and Hunter on International Arbitration, para. 5.77.

* Ibid., paras. 5.78, 5.75.

o prestigious group of lawyers: you carry the full weight of a long respected and honoured tradition.
If we fail to maintain an effective rule of law and a strong defence against corruption... you can hardly escape
complicity...”, Paul Volker, “Corruption and the rule of law,” [Online], 20 April 2015. Available from: http://
www.ibanet.org/Article/Detail.aspx?ArticleUid=591e591b-e8d7-4c93-9ab9-da7708da27a0
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* Pierre Mayer, “Effect of International Public Policy in International Arbitration?” in Loukas A. Mistelis and

Julian D.M. Lew (Editors), Pervasive Problems in International Arbitration, (The Hague : Kluwer Law International,

2006), p. 65, in Stephan Wilske and Martin Raible, “The Arbitrator as Guardian of International Public Policy? Should
Arbitrators Go Beyond Solving Legal Issues?,” p. 263.
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State Entities and Foreign Enterprise, “In no case shall an arbitrator violate principles of international public policy as to
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Available from: http://www.italaw.com/sites/default/files/case-documents/ita0424_0.pdf (22 December 2014); Wavg
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Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award (27 August 2008), para. 143
[Online], 10 July 2015.Available from: http://www.italaw.com/sites/default/files/case-documents/ita0671.pdf

“ world Duty Free Company Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award (4 October
2006) [Online], 21 November 2012. Available from: http://www.italaw.com/documents/WDFv.KenyaAward.pdf

* Ibid., para. 139.

o Ibid., para. 141.
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* Ibid., para. 157.

* Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 December 2000)
[Online] Available from: http://www.italaw.com/sites/default/files/case-documents/ita0902.pdf (1 May 2015)

" Ibid., para. 111.

% Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award (15 April 2009), para. 100
[Online], 9 July 2015. Available from http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
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* Ibid., para. 100.

70 Ibid., para. 113.

" Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 2013) [Online],
1 May 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/italaw3012.pdf

" bid., paras 282-284, 290, 292.

? Ibid., para. 374.
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" Stephan Wilske and Martin Raible, “The Arbitrator as Guardian of International Public Policy? Should
Arbitrators Go Beyond Solving Legal Issues?,” p. 264.
" Interim report on Public Policy as a Bar to Enforcement of International Arbitral Awards, International

Law Association, London Conference Committee on International Commercial Arbitration, 2000. p. 3.
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 Article v (2)(b) of Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958,
“2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the
country where recognition and enforcement is sought finds that: ... (b) The recognition or enforcement of the
award would be contrary to public policy.”

" Article 41: General Rule of ICC Rules of Arbitration 2012, “In all matters not expressly provided for in
the Rules, the Court and the arbitral tribunal shall act in the spirit of the Rules and shall make every effort to

make sure that the award is enforceable at law.”
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" Article 53 (1) and Article 52(1), Convention on the Settlement of Investment Disputes between States
and Nationals of Other States,

“Article 53 (1) The award shall be binding on the parties and shall not be subject to any appeal or to
any other remedy except those provided for in this Convention. Each party shall abide by and comply with the
terms of the award except to the extent that enforcement shall have been stayed pursuant to the relevant
provisions of this Convention”; and

Article 52 (1) Either party may request annulment of the award by an application in writing addressed to
the Secretary-General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted,
(b) that the Tribunal has manifestly exceeded its powers;
() that there was corruption on the part of a member of the Tribunal,
(d) that there has been a serious departure from a fundamental rule of procedure; or
(e) that the award has failed to state the reasons on which it is based.”
79 Mohamed Abdel Raouf, “How Should International Arbitrators Tackle Corruption Issue?,” ICSID Review

Foreign Investment Law Journal 24 (2009): 134.
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80 . TR . e ene .
Andrew Newcombe, “Investor misconduct: jurisdiction, admissibility or merits?,” p. 210.

o, Sornarajah, The Settlement of Foreign Investment Disputes (The Hague: Kluwer Law International,

2000), p. 173.

® United Nations Conference on Trade and Development, Dispute Settlement: International Center for
Settlement of Investment Disputes 2003, p. 17, [Online], 11 March 2015. Available from: http://unctad.org/en/
docs/edmmisc232add2_en.pdf
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® Ibid., p. 2.

* Rudolf Dolzer and Christoph Schreuer, Principles of International Investment law (New York: Oxford

University Press, 2008), p. 7.
* Tamar Morchiladze, “Impact of Investment Wrongdoing on Arbitration Proceedings: How Far Should

an Investment Wrongdoing Get?,” (Master Thesis, Faculty of Law University of Oslo, 2012) p. 27.
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% Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between

States and Nationals of Others States, para. 27.

M. Soranajah, The International Law on Foreign Investment 3% ed. (Cambridge: Cambridge University
Press, 2010), p. 308.
% Christoph H. Schreuer and et al., The ICSID Convention: A Commentary 2" ed. (Cambridge University

Press: 2009), p.140.

& Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision
on Jurisdiction (23 July 2001), para. 40. [Online], 11 March 2015. Availabe from: http://www.italaw.com/sites/default/
files/case-documents/ita0738.pdf
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% Alex Khachaturian and Rahim Moloo, “The compliance with the law requirement in international law,”

Fordham International Law Journal 34 (2011): 1477-1478.

o Agreement on the reciprocal promotion and protection of investments, Oman and Yemen 1998

” Article 1 (1) of Agreement on the reciprocal promotion and protection of investments, Oman and
Yemen 1998, “The term “Investment” shall mean every kind of asset owned and invested by an investor ... and
that is accepted, by the host Party, as an investment according to its laws and regulations, and for which an
investment certificate is issued.”

? Agreement on the Promotion and Reciprocal Protection of Investment between the Kingdom
of Spain and the Government of Ecuador 1996

* Article 2 of Agreement on the Promotion and Reciprocal Protection of Investment between the.
Kingdom of Spain and the Government of Ecuador 1996, “Article 2 Promotion and Admission Each Contracting

Party [...] will admit Investment according to its legal provisions. The present Article will also apply to investments



122

10 3 NM3WANUANATEANTAIU

wiarsgnAdadvimuANAToiNIsAMUNdanAdadiungving &

a X 95
AeTUNETUUALALYBIAL...

o]

UANAIIIAIYATAUATULALANATBINITANUTEN T ANNUSIFLeasTuiy

s Y v A

U Aaa a 96 ¥ 14 ¥ o dl
a1513usEIAUTUd .. 1997 do 1 uagde 2 lnmmvuateulvvesnisamuly full

T8 1 Adinay e IngussasRvesausdynyiaty

De

1 A9 “nsau” vuneds ninddulag Mlasuniseauiuniy

v i o 97
nganeuasdatiRuvaIusiagignIA

Vo 2 mia'&Lﬁ%uLLﬁzﬂ’li‘U@M%’UﬂﬂiLﬁi’f’lMﬁﬂVW (Promotion and Acceptance)

1 [ a

(1) uslazsgnIAsasdLasuNITaWUYRIlNaUYRIBNTgAANLY U

P

Wunsamuisiegnnelunuauressgnid uaznmsamuinagldsuniseausu

Y
o/ o/

UUADIFOAAGDINUTFTINYNY NYUNE wazdausAu muiinvualude 1

&9 Y

53ausneag nlunisamunldsunissensuduinnsamuiuazldsunis

wa 1

a I3 1 =1 98
UseRun g N UJUSITULLASLN NN

made before its entry into force by investors of a Contracting Party in accordance with the laws of the other
Contracting Party in the territory of the latter [...]”

* Article 3 of Agreement on the Promotion and Reciprocal Protection of Investment between the.
Kingdom of Spain and the Government of Ecuador 1996, “Article 3 Protection ... Each Contracting Party shall
protect in its territory the investments made, in accordance with its legislation ...”

. Agreement between the Federal Republic of Germany and the Republic of the Philippines on the
Promotion and Reciprocal Protection of Investments 1997

”" Article 1 Definition of terms, Agreement between the Federal Republic of Germany and the Republic
of the Philippines on the Promotion and Reciprocal Protection of Investments 1997, “Article 1 Definition of
Investment For the purpose of this Agreement: 1. the term “investment” shall mean any kind of asset accepted in
accordance with the respective laws and regulations of either Contracting State, ...”

® Article 2 Promotion and Acceptance, Agreement between the Federal Republic of Germany and the
Republic of the Philippines on t he Promotion and Reciprocal Protection of Investments 1997, “Article 2 (1) Each
Contracting State shall promote as far as possible investments in its territory by investors of the other Contracting
State and admit such investments in accordance with its Constitution, laws and regulations as referred to in

Article 1 paragraph 1. Such investments shall be accorded fair and equitable treatment.”
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(Admission, Protection and Treatment of Investments)
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nauluiinsanngrunenieluvessgisun1samu (‘renvoi” or ‘sent back’) 31 N13AUVEY

’ Treaty between the Kingdom of Thailand and the Federal Republic of Germany concerning the
Encouragement and Reciprocal Protection of Investments

1% Article 2 Admission, Protection and Treatment of Investments, Treaty between the Kingdom of
Thailand and the Federal Republic of Germany concerning the Encouragement and Reciprocal Protection of
Investments 2002, “Article 2 (1) Each Contracting Party shaH in its territory promote as far as possible investments
by investors of the other Contracting Party and admit such investments in accordance with its laws and
regulations.”

""" United Nations Conference on Trade and Development, “Scope and Definition: UNCTAD Series on
issues in international investment agreements,” (2011), p. 24. [Online], 11 March 2015. Available from: http://
unctad.org/en/Docs/diaeia20102_en.pdf
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L. 105
prerequisite)

102 o 1Y) a1 v Vv a ao = J & .
TagtueudygranuszanyAdndiensnen1un15aIndsgnIa sauvedu 176 Useina, 1Usag “United

Nations Convention against Corruption Signature and Ratification Status as of 1 April 2015”, [online], 22 June 2015.
Available from: https://www.unodc.org/unodc/en/treaties/CAC/signatories.html

"% Tamar Morchiladze, “Impact of Investment Wrongdoing on Arbitration Proceedings: How Far Should
an Investment Wrongdoing Get?,” p. 33.

"% Article 27 of Vienna Convention on the Law of Treaties 1969, “A party may not invoke the provisions of
its internal law as justification for its failure to perform a treaty.”

" Ibid,, p. 1499.
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1. AATENINYTEN Fraport AUa1515045gNAUTYE (Fraport v. Republic

of the Philippines)"
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% Wdinnvesenizeyalanansluadsznaeusel Fraport uasassaiFududazgnonidn (Annuliment)
Lwiﬁw??ﬂnmiua";uﬁgnsmLﬁﬂé’qﬂﬁwﬂﬁﬂiwwiaﬁwﬁmﬁusluSaamiﬁmm%ﬁmumL%"aamwmauﬁ'mngwmmaamiamu gudy
Lﬁaqmﬂwqaﬂsimmsamuﬁhjaa@ﬂﬁawiaﬂgmwmaqﬂfﬂamu, Iﬂ‘m@ Fraport AG Frankfurt Airport Services Worldwide v.
The Republic of the Philippines, ICSID Case No. ARB/03/25, Award (16 August 2007) [Online] Available from: http://
www.italaw.com/sites/default/files/case-documents/ita0340.pdf; and Fraport AG Frankfurt Airport Services Worldwide v.
The Republic of the Philippines, ICSID Case No. ARB/03/25, Decision on the Application for Annulment (23 December
2010), para. 112, [Online] Available from: http://www.italaw.com/sites/default/files/case-documents/ita0341.pdf
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(Agreement between the Federal Republic of Germany and the Republic of the
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(in accordance with the respective laws and regulations) U89UAAYIFAIANINUA  LUD
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Tuinsannguunenglulssmavessgysunisamu (ranvoi to national law) N3a9vuil

" “Atticle 2 Promotion and Acceptance: (1) Each Contracting State shall promote as far as possible

investments in its territory by investors of the other Contracting State and admit such investments in accordance with its
Constitution, laws and regulations as referred to in Article 1 paragraph 1. Such investments shall be accorded fair and
equitable treatment.” lbid., para. 282.

108 Ibid., para. 309.

' Article 1 Definition of terms, Agreement between the Federal Republic of Germany and the Republic of
the Philippines on the Promotion and Reciprocal Protection of Investments 1997, “Article 1 Definition of Investment For
the purpose of this Agreement: 1. the term “investment” shall mean any kind of asset accepted in accordance with the

respective laws and regulations of either Contracting State, ...” Ibid., para. 300.
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110 .
Ibid., para. 394.
111 .
Ibid., para. 307.
112 .
Ibid., paras. 116-117.
13 .
Ibid., para. 98 (iii).
114 .
Ibid., para. 308.
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2. AASEHTINUTEN Inceysa NUa1515045gt0a9a31985 (Inceysa

v.Republic of El Salvador)'”
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l0ata11mas (Agreement for the Reciprocal Promotion and Protection of Investment

signed between the Republic of El Salvador and the Kingdom of Spain) (“A37unn

" Ibid,, paras. 332, 306, 347, 386-388, 355.
120 Ibid., para. 398.
121 .
Ibid., para. 401.
)
1 Inceysa Vallisoletana SL v Republic of El Salvador, ICSID Case No.ARB/03/26, Award (2 August 2006),
[Online], 22 December 2014. Available from: http://italaw.com/sites/default/files/case-documents/ita0424 _0.pdf
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" Ibid., paras. 46 - 47.

% Ibid.

% lbid., paras. 192 - 193.

e “Contracting Party will admit Investments according to its legal provisions. Thus, it is a necessary
condition for an investment to benefit.," Ibid., paras. 194.

12 Ibid., para. 193.
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" Ibid., paras. 200, 204.
0 «article Ill, titled "Protection," indicates that "Each Contracting Party shall protect in its territory the
investments made, in accordance with its legislation ... , by investors from the other Contracting Party”, Ibid., para. 201.
! lbid., para. 206.
" lbid., paras. 208-209.

2 Contracting services for the installation, management and operation of mechanical inspection plants

for vehicles, including emission control of contaminating gases, particles and noise, Ibid., para. 23.
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Inceysa waz (5) MyunUndoyaiferfuanudusiusnegsfiosewing Us¥n  Construccion
LazUIEN  Inceysa Tisansuisnidunivnluede  dadeyadindnielutoyaiiddny
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P Yaduildlunisusediu fie 1. an1uzn1an 13y (financial position) 2. AUEINITANNNITRY (financial
capacity) 3. mmL%Enﬁmaﬂumsﬁmmiamﬁmmaaumuwmu: (experience in managing vehicle inspection stations)
4. Uszaunisalifenfuiaiesdnsnauaznisneadisaniiinsiaaousiuniviug (experience with machinery and
construction of vehicle inspection stations) 5. Uizﬁummﬂ‘uamﬂﬂmﬂi (experience of the personnel) 6. tBNATNY
nQuug (legal documentation) 7. WNW3TUYBINTITANLTUNITHAZNSIRUINTS (work plan, vehicle inspection stations)
8. \Adeailelasunazurue (additional equipment and work plan) 9. unuuNSIIUINISUANAT (customer service
plans), Ibid., para. 26.

" lbid., paras. 27, 31.

" lbid., paras. 53, 110, 111-116, 117-118, 122-123.
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BT “Article 144.- International treaties concluded by El Salvador with other States or international
institutions are considered laws of the Republic upon their entry into force, in accordance with the provisions of
such treaties and of this Constitution.,”lbid., para 219.

"% lbid., para. 222.

" Ibid., paras. 230, 239.

" lbid., paras. 240, 242.



134

v 1% ! o 141 = v ! i 2
miamumluaaﬂﬂaaﬂmaﬂgﬁmamﬂu“uaﬂig %QﬁuqmiuﬂqiLﬂqiwmaﬂ{]ﬁﬂqﬂﬂamﬂaLﬂu
Sosulvueasnsaly (respect for the law is a matter of public policy) lalgiamizus

Uszineiloadainnes uiuiunensezUsenaiiuiion n1swmswiengmnefiaseweuleuy

a15130iz InAmrayylaganIsUsEnadimul siunaniiendd souduniaifiniasse
woAnssuRiveuvesinamu dwunguaneudndunginssuiingmneviaiilvingsyih - udn
alUUsensi 4 vdnGesanafirasld (unlawful enrichment) ﬂmzauzgﬂmmmi&gﬁaé’qmm
11 WoANTUVRIUTEY Inceysa Lunansevinduasidiadengving nanfe nsawuiiuey

Yy = Y] I ) A A’ a 143
Inceysa iﬂﬂJqf\]ﬂLUUﬂ’]'ﬂﬂﬂrﬂﬂﬁllﬂﬂiﬂJaLVGJVl'Nﬂ{]WQJ']Eﬁ@QTU Vﬁ@ﬂaLUuaqﬂﬂﬂ’J{L@

wANANMENTNILULAT AMzaUnILARAINITAANTUNTTTTUY LA TNSTIeada -

]
= =)

<144 Y ' Y o s 145 a
10809 LLagﬂ{]‘VTll"lEJ’J'WYJEJC‘]'N@'YJ‘?J@QU?%L‘V]ﬂL@a“ﬁa'ﬂ'ﬁﬂ@i ﬁgUﬂQN@uVLGULiaQﬂ'J"IlIGU@U

]

MmENYMNeYDINTITAULasnTivesinamulunsufiinisamulviaenndesiong e

(% o
Y &Y Y

Huuiidunamululssmaeadarnesiniunusngdalungmuneisas azuu lanzd

a wa

amusneAnazlasuavsuszlevinazanufuases desdutdnamuiufiRaunguaneves

) s 1 o 146
UenAUILLNALLAYAINADILNIUY

[

nedgaluaftiauzoyglanainsaguin MIawuYeIusHv Inceysa WWunisamu

'
[

lasangruenunUsemaleadaineing11913 Iuilinisamuainadiaisiasu

o [
Il o ¥

ANUANATOINUANANARTUL avtiy JamINIiATUNFYYINITAWUAINEIITENIN

a o Y o = ' I ° 147
UIH Inceysa fuuszwmaeatanneiiliegluungunavesnnzaugylanainig

" Ibid., para. 246.

" lbid., paras. 246, 248.

" Ibid., paras. 253, 254.

1 “Article 96 of Constitution, Foreigners, from the moment they arrive in the territory of the Republic,
will be strictly obligated to respect the authorities and obey the laws and will acquire the right to be protected
by them.,” Ibid., para. 260.

1 “Foreigners law, from the moment they enter the national territory, are obligated to respect the
Constitution, the secondary laws and the authorities of the Republic; acquiring the right to be protected by
them.,” Ibid., para. 261.

" lbid., para. 262.

1 Ibid., para. 264.
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nsfutennmling1san (admissibility)  As 81u19T0IRMERNILANAINITIUNNS
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" lungiitenseygnlagainisvesantuniseyglanainissneg Mifertesiudesnsamu degaru (1)
ICSID Convention (2) ICSID Arbitration Rules (3) UNCITRAL Arbitration Rules tusu lifinsimuaneni3oaungiue
(jurisdiction) wagZasnsiuteinmliRansan (admissibility) Fansande 79 ves Rules of Court VIR ATITUTENIN
Uszina (IC)) indnausniFessananliogadaau JserailinAndensihiFeinsiudeinmvliiasanddlitaay o1
TuAdsen779 Methanex fuavsgeisssng (Methanex v. United States) finan1egnadialaudn “snu UNCITRAL Arbitration
Rules lifinsnanlusrunaudanrounlanainislunisliduinnsanad sniadunisliaumsmnagldsiunalunisuen
Ualiufinsanaflasnisdrsiruzeyyilagainsiswslunisufasiiazbisuinnsanadldnudovesunil 11 veq
NAFTA aziiu iieliifidrunafinanlilaedaudmiolastelisrnalumsiasiiazlusuinnsanad domghailivga
flagthiinuninnsan (inadmissible) Auzoyglagansiddifisnnadend1n” (Genthil 124 uaz 126) egrdlsiay Tu

Taguuil 3 MIVATIATINTBAINGIUNMAZNTTUNIITUIAR (Interim Awards on Jurisdiction and Admissiblity) Agugu
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. . . . . 151 !

(conduct in reguard to the subject-matter of the litigation has been improper) = n&17

andenils pugayglanainsarunsalasnavlvianuAuasesntnamu mndnsanan

v = o da y \ . . . 152
lauusensilnensnsyyiniifiaeu (right acquired or retained by inequitable conduct)
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tainted of illegality behavior) lagnisuinanuiraneioazornduilsdsnudmsuns
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Peuzeyalanainisiisnunslunsufiasivglisuiionsanadle un afsenine Hulley Enterprises Limited (Cyprus)
Avaniussgsade (Hulley Enterprises Limited (Cyprus) v. The Russian Federation) Afisen31e Yukos Universal
Limited (Isle of Man) fuawiussgsade (Yukos Universal Limited (Isle of Man) v. The Russian Federation) wasAfi
52913974 Veteran Petroleum Limited (Cyprus) Auaniisgsade (Veteran Petroleum Limited (Cyprus) v. The Russian
Federation), Iﬂ’iﬂ@ Andrew Newcombe, The Question of Admissibility of Claims in Investment Treaty Arbitration
[Online], 1 July 2015. Available from: http://kluwerarbitrationblog.com/blog/2010/02/03/the-question-of-admissibi
lity-of-claims-in-investment-treaty-arbitration/; waug Michael Waibel, Investment Arbitration: Jrisdiction and
Admissibility, p. 8 [Online], 1 July 2015. Available from: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2391789

1 “Jurisdiction is the power of the tribunal to hear the case; admissibility is whether the case itself is
defective whether it is appropriate for the tribunal to hear it”, Waste Management, Inc v. United Mexican States,
ICSID Case No. ARB(AF)/98/2, Dissenting Opinion K. Highet (2 June 2000), para. 58.

% Andrew Newcombe, The Question of Admissibility of Claims in Investment Treaty Arbitration

! Richard Kreindler, “Corruption in International Investment Arbitration: Jurisdiction and the Unclean
Hands Doctrine,” in Between East and West: Essays in Honour of Ulf Franke , eds Kaj Hober and et al, (New York:
Juris, 2010), p. 316.

% Joid.
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gndag1agu (1) nsnseviRalienathundugiulunisaniiuadlunisngwune (ex delicto

non oritor actio or an unlawful act cannot serve as the basis of an action in law) (2)

12 Rahim Moloo, “A Comment on Clean Hand Doctrine in International law,” (2010), p. 1, [Online], 1
May 2015. Available from: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2358229

" Alex Khachaturian and Rahim Moloo, “The compliance with the law requirement in international
law,” p. 1485

 rgefmd Asnes, “adnnisiay,” (@Rmansum Joydie, arvdgfifenans ansdfenans unansal
1 ANeNde, 2545), NE 93.

"% Tamar Morchiladze, “Impact of Investment Wrongdoing on Arbitration Proceedings: How Far Should

an Investment Wrongdoing Get?,” (Master Thesis, Faculty of Law University of Oslo, 2012) p. 44.
157
Ibid.
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% world Duty Free Company Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award (4
October 2006) [Online] Available from: http://www.italaw.com/documents/WDFv.KenyaAward.pdf

" Ibid., para. 179.

" lbid., para. 178.
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! Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award (27 August 2008),

para. 143 [Online], 10 July 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/ita0671.pdf
"2 lbid., paras. 100 -102, 134.
103 Ibid., para. 134.
" Ibid., para. 135.
"% Ibid., para. 130.
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1o para. 143.
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2 Andrew Newcombe, The Question of Admissibility of Claims in Investment Treaty Arbitration.
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Ruslan Mirzayev, “International Investment Protection Regime and Criminal Investigations,” Journal

of International Arbitration 29 (2012): 100.

e Mohamed Abdel Raouf, “How Should International Arbitrators Tackle Corruption Issue?,” ICSID Review
Foreign Investment Law Journal 24 (2009): 135.
" Ibid., p. 135.

' Jason Webb Yackee, “Investment Treaties & Investor Corruption: An Emerging Defense for Host

States,” Virginia Journal of International Law 52 (2012): 742.
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" lid., p. 741.
e Carolyn B. Lamm, Hansel T. Pham and Rahim Moloo, “Fraud and Corruption in international
Arbitration,” in Liber Amicorum Bernardo Cremades, eds David Arias and Miguel Angel Fernandez-Ballesteros,

(Madrid: La Ley, 2010) p. 711.
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(most closely connected to the investment), in M. Sornarajah, The Settlement of Foreign Investment Disputes (The

Hague: Kluwer Law International, 2000), p. 237.

"* Article 35 (1.) of UNCITRAL Arbitration Rules 2010, “The arbitral tribunal shall apply the rules of law
designated by the parties as applicable to the substance of the dispute. Failing such designation by the parties,
the arbitral tribunal shall apply the law which it determines to be appropriate.”
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** Article 17 (1) of ICC Rules of Arbitration, “The parties shall be free to agree upon the rules of law to
be applied by the Arbitral Tribunal to the merits of the dispute. In the absence of any such agreement, the

Arbitral Tribunal shall apply the rules of law which it determines to be appropriate.”
186

Alan Redfern and et al., Redfern and Hunter on International Arbitration, para. 8.47.

e Christopher Dugan and et al., Investor-State Arbitration (New York: Oxford University Press, 2008), p.

202; and Emmanuel Gaillard and Yas Banifatemi, “The Meaning of “and” in Article 42(1), Second Sentence, of the

Washington Convention: The Role of International Law in the ICSID Choice of Law Process,” ICSID Review- Foreign

Investment Law Journal 18 (2003): 379.
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the Netherlands and the Argentine Republic 1992) “t® 10 (7) ﬂmzagiyﬂmmmié’aqﬁmim‘ﬁaﬁwwﬂmé’qagjuugmmn
nguanevesignadedadugnsdludefinm (s ngidhengmnedatuvesignmadangn), Founvesarunnasatiuil,
‘ﬁamﬂaaﬁmwﬁuimﬁvf;jﬂiiﬁlﬁﬁﬁuLLazLﬁ'm%aaﬁumiamu sufanguesngrnesenitsssmaiiannsodanldsaduld ”
(Article 10 (7) The arbitration tribunal shall decide on the basis of the law of the Contracting Party which is a party to the
dispute (including its rules on the conflict of law), the provisions of the present Agreement, special Agreements
concluded in relation to the investment concerned as well as such rules of international law as may be applicable.)

" Alan Redfern and et al., Redfern and Hunter on International Arbitration, para. 8.49.

190
Dai Tamada, “Fight against Corruption and International Investment Law,” Kyoto Seminar on International

Investment Law, Kobe University [Online], 20 March 2015. Available from: http://www.hamamoto.law.kyoto-

u.ac,jp/sonota/2014Kyoto/PPT Tamada_corruption.pdf
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! Alan Redfern and et al., Redfern and Hunter on International Arbitration, para. 8.58.

2 Peter Muchlinski, “‘Caveat Investor’? The Relevance of the Conduct of the Investor under the Fair

and Equitable Treatment Standard,” International and Comparative Law Quarterly 55 (2006): 528.
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* Florian Haugeneder and Christoph Liebscher, “Corruption and Investment Arbitration: Substantive

Standards of Proof,” Austrian Arbitration Yearbook (2009), p. 559.

e Peter Muchlinski, “‘Caveat Investor’? The Relevance of the Conduct of the Investor under the Fair

and Equitable Treatment Standard,” International and Comparative Law Quarterly 55 (2006): 533
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* Ibid., p. 535.

* ICC Business ethics tools, [Online], 25 March 2015. Available from: http://www.iccwbo.org/advocacy-
codes-and-rules/areas-of-work/corporate-responsibility-and-anti-corruption/icc-business-ethics-tools/

" The Ten Principles [Online], 10 Febuary 2015. Available from: https://www.unglobalcompact.org/
AboutTheGC/TheTenPrinciples/index.html
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18 Peter Muchlinski, “‘Caveat Investor’? The Relevance of the Conduct of the Investor under the Fair

and Equitable Treatment Standard,” p. 536.
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" loid., p. 542.

% \bid., p. 547.

“! bid., p. 535.

202 Robert Azinian, Kenneth Davitian & Ellen Baca v. The United Mexican States, ICSID Case No. ARB
(AF)/97/2, Award (1 November 1999) [Online], 5 May 2015. Available from: http://www.italaw.com/sites/default/
files/case-documents/ita0057.pdf

208 Ibid., para. 29.
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o Ibid., para. 33.
* |bid., para. 110.
% Ibid., paras. 114-115.
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(customary international law on damages) fe wdnNSINISTAwEBENLANTIUIL (full

o Meg Kinnear, “Damages in Investment Teaty Arbitration,” in The Future of Investment Arbitration, eds

Catherine A. Rogers and Roger P. Alford (New York: Oxford University Press, 2009), p. 551.

208 o oA Ao v v o A A = a a
ll’lWSE’IUﬂ’ﬁIWﬂ’]S%ﬁL"Uﬂﬂ’]Lﬁ‘EJ‘VﬂEJ’%’]ﬂﬂ’]iL’Juﬂuﬂ’MuﬁIWijmaﬂ]ﬂLSUEIIVTEJ‘IALW] LEINaLasiUsEaANSANW

(promt, addequte and effective compensation), ibid.
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qaﬁiimwﬂ’mﬂizmﬂ (Permanent Court of International Justice (PCL)) Tuad Factory at Chorzéw lbid., p. 552.

% Joid., p. 565.

! Article 39 Contribution to the injury of Responsibility of States for Internationally Wrongful Acts 2001,
“In the determination of reparation, account shall be taken of the contribution to the injury by wilful or negligent
action or omission of the injured State or any person or entity in relation to whom reparation is sought.”

o MTD Equity Sdn. Bhd. and MTD Chile S.A. v Republic of Chile, ICSID Case No. ABR/01/7, Award (25
May 2004) [Online] Available from: http://www.italaw.com/documents/MTD-Award_000.pdf

* |bid., paras. 242-243.
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Abby Cohen Smutny and Petr Polasek, “Unlawful or Bad Faith Conduct as a Bar to Claims in

Investment Arbitration,” in A Liber Amicorum: Thomas Walde: Law beyond Conventional Thought, eds. Jacques

Werner and Arif Hyder Ali (London: Cameron May, 2009), p. 277.
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wrong doing get?,” (Master of Law, Faculty of Law, University of Oslo, 2012), p. 1.

* dviuswandealagasuveusiazad lUIAgAIsLLLYIEUNT 4 1



165

4.1 wuaAanduvasauzaygy lanaIn1ssEniaUsTmaR unsauludssawEenis

nasansdlanzaygitanainislidissnudesmnisyaiadiuniansan

ludrilagliimneiunddniuvesnnvougnlanainistuaiiusingdededises
Mavase wivszudnanlildsunisiinnsanineanzeygilanainis lnganwneiainis

I I S | I = a 1 ! a o v
NndeansiluazieanzouglagnaIn1g na1ee wisinandigansalinlinuzeygyle-

(%
=

namsldilenmalaiiansandsuiusenisyase Tunsdifignsdienanduenysziauiaesanis

a & Y iy v Vo Y 1y 3
V!Qi@%uﬂqLﬂusﬂamagLLa’J LW]G]@ll']ﬂausU@G\@Eﬂ@@ﬂ"i]']ﬂﬂigU’JUﬂqiaHiqu@ﬂa’]ﬂqi ‘Vﬁaﬂﬁiﬁ

' ]
A 1 =

Ansdlaunsannassziudeiinmlacmeisnisduieuninusaugyilanainisasiileniald
a 3 = a 4 A a | A dl' ! S
fa1saunlulssiiusenisyase duwgiiinandiganzeugylanainis fe eansdlen

Toandluussiausoin1snasadiuing181e angoygilagainisivinfiiiniaesenisin

= a 1 a 5 a a A N ° vy 1 v a %]
ﬂi%LﬁULiaﬂﬂqin‘ﬂimLGU']lI']‘W'“UqﬁﬂJ"I Wﬁ@ﬂaﬂLaﬂﬁ‘ﬂﬂ%u’]‘UigLﬁu%@@]@ﬁlﬁaﬂﬂ'ﬁﬂﬂﬁmlﬂqmﬁl

Y

fiarsanlaenss senismduendssinududnunfinnsawnusaznanitUssnudesedises

> Fw ol Interests, Inc. (USA) v. Republic of Trinidad and Tobago, ICSID Case No. ARB/01/14, Award (3
March 2006) [Online], 1 May 2015. Available from: http://www.italaw.com/documents/FWOilAward.pdf

! Azpetrol International Holdings B.V., Azpetrol Group B.V., Azpentrol Oil Service Group B.V. v. The
Republic of Azerbaijan, ICSID case No. ARB/06/15, Award (8 September 2009) [Online], 1 May 2015. Available
from: http://www.italaw.com/sites/default/files/case-documents/ita0059.pdf

> afisewing Metalclad Corp. fuanszdingln (Metalclad Corp. v. United Mexican States) Usgifiui3esnis
a3ngnnandludflesvesielond Ineudsn Metalclad 81431 limiiidauviosiuvesUsemausinglniFoniuauuuain
au yulluBayrralunsountivesimihiisguesUsemauiindlnuduuuain Ui RISMA Faduuidndymaudindiuas
Usgnoufansludnuasdeatutuland landdwindesnninimaiadnarifstuishlinssnusenisdadulalunisean
Tuoygelisuidufanis uazthundsnsooulueyginmsasmudsnan Tasiheduasldneuldludlins (Counter -
Memorial) lénanufiasdenaramideriunsyanyndenarim laséraenansnisasvaiudmihiisgynauiignnaiom
Tudmihivessgmadulilidnssihnisyaiamuithelandnam egnlsimuludinvesnaroyglagaimsluadill
Usngi aauzeyglanainisidnanfsssiubesnsmain Insunannmaealunislitlssdudnanidianiaisan,
deifﬂ@ Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (30 August 2000), [Online], 22
November 2012. Available from: http://www.italaw.com/documents/MetacladAward-English.pdf; @ The Respondent’s
Counter Memorial, pp.72-76 [Online], 22 November 2012. Available from: http://www.economia.gob.mx/files/comunidad
negocios/solucion_controversias/inversionistaestado/casos_concluidoos/Metalclad_Corporation/Counter Memorial Mexi
co.pdf; wazg Theodore H. Moran, Combating Corrupt Payments in Foreign Investment Concessions: Closing the

loopholes, extending the tools, Center for Global Development (2008), p. 7. [Online], 22 November 2012. Available
from: http://www.cgdev.org/files/15197 file_CombatingCorruption.pdf



166

a P a L. . & 6 = =
miﬂq%imﬂummﬂimﬁmaiu (additional allegations) vy~ saludensalams
auglanansiuivanguliiisiwefiazuandliiuitn1smasaduinTunudinan8i

i = ] i Ya v a = S a X Yy 1 vaA a
voeanstl IneludwsolufideesuefsUsznulyminiatuainnsendesdedisenisnasn

o

&
U

4.1.1 nsdlazaygyilanainishifilonialafiaisavszsnusonisnadaiesain

Ansalanunsasziudaninindleisau

I~ U aQ v (24 [ 8 Y1 da’lj v

AATENINUTEN Azpetrol  AUaIsITMTFONTOs UM WiiluaRtiasUsINguang Iy
28 NTALRUAMYANTIUNTNITATBNUNAMU NaFe Tun1sidnaumeLiiofiarsute
Taugeludnedu (oral hearings on preliminary objections) lilefiansanvolALIUTBUINBIUD
YasAraunlanaINTs detnamulaguinsvesusun Azpetrol saysuln wildvinnisin
a "y v = v i 1%
duvuuildminvessewmeeiwesluaiu teunUeyaragivnliuszasdazeanuiuves
Uszineniwesluanu nanusnguing1usean1snaie Jadudssinuiiginmiasardne
Lldmavuneanneu waganAdnANUAINAIYRIIUIMIVBIUTEN Azpetro Favilvidnsdl

Yy A A a 7 . -4
AOIUUVBABUNTEUIUNNTANTAN (adjournment of proceeding) InsAzaugylanaIN3le

® AfsynaN Bayindir Aua1o130/555aa MU AT U (Bayindir v. Pakistan) anroynylanainisiiansuludd
A3881YREIUT (Decision on Jurisdiction) 31 AaszayaylanaIn1siiudt Ussiiudesiadudn (central allegation) wasdie
finil fe Usziudesnsuszithognadusssunasviniey (fair and equitable treatment) s1zn1siulausem
Bayindir senanUsewme duiilesanndasmsueulassnisdeasadnanliuniuddndymiufaoudranduiuianssaly
Tassnsneadresdnanuwnu wansliiudl  Ssuiatrfanujifiretdnamuiisfuazidnamulurifedisliviniey
(local favouritism) wagdenanidnadesnisdwevnuadnuiisstedwvessglunsiezeniandyyuazdulainamu
wihidu srnmsRasandededfindnanzeygilanainisifiui Ussifudededidosnisussivhosalussmuaziiniion
Huvsnifutefinmaneliausfyny Juildaureyglanainisisfiunsrunamiodofnmiug fafu lutuinue
syalananislaifinnudndu (no  need) azdiosiussifiudedediseinismain suerdudesiodifiaiiu (additional
allegations of corruption) L%’ﬂmﬁmimﬂu%uf‘l I‘Uﬁﬂ@ Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Public
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! Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, ICSID Case No ARB/05/15, Award (1
June 2009) [Online], 1 May 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/ita0786_0.pdf

¢ Azpetrol International Holdings B.V., Azpetrol Group B.V. and Azpetrol Oil Services Group B.V. v. The

Republic of Azerbaijan, ICSID Case No. ARB/06/15, Award (8 September 2009)
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’ Ibid., para. 6.
10 lbid., para. 7.
H Ibid., para. 17.
* Ibid.
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" Cecily Rose, “Questioning the Role of International Arbitration in the Fight against Corruption,” Journal of

International Arbitration 31 (2014): 193.

" Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 December 2000)
[Online], 1 May 2015, Available from: http://www.italaw.com/sites/default/files/case-documents/ita0902.pdf
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® Ibid., para. 76.
* Ibid., paras. 16-17, 65-66.
H Ibid., para. 18.



170

snandynangludiuvesnsiidadulumuiidyyidieygnly andefinmeanan
UTEM Wena JeinTedludeselinuzeugilanainisianiziassiudeiniy lnoans
auglanainisieniziadndulidiesgiaia EHC vinisgeuwsulsausy Luxor Tiduly
mmanmitldszyliludye wagliheuisn Wena Srszandifidistrssunsgiamia EHC
gelunadesnnduusngdeiiaaiein dheuidn Wena léfoselimauiangalalsld (South
Cairo Court) f-_lﬂLﬁﬂﬁﬁmm@'ﬁﬂdnmammzau@ﬂmmmiLawwﬁﬁ] AT ANINTENIN

a o U U Aa a o a 1 18
Uy Wena AUIFIFINN EHC anwilusald

uiimdanduuisn Wena  agldldaumenenuiieginiudauds uasiiieve
Usgruanigiagliinisldnusunsaiiedalsausudu (violently seized back) fennsve
1ilulesariume Sultan (Mr. Sultan) 3guuaiinnsnssvsssmsvieiiien dadugifsune
TumsussdanmznssunsuImsvesisiainia EHC suiadignnalumsiaueteyanadias
[ssiumissesunssunsvesigiamae EHC Tasuny Sultan nousuiivgiiniasanis
UszidiuFosmudaudessnineuisn  Wena fussiamia EHC Snvisldnenenuiudeiaus
#199 UALTEN Wena ilotisUsyiiuszusudodauds witidn Wena Ufiasteiausvesuny
Sultan Sevilitednudilienagfadld’” fodu dhessiamaa EHC Tnswe Kandil Usesnu
nssums Ssinduladudummnidmeiduduieuntesinsluanuduiivesmessy (state
ownership) wielswusuiians uazdreinune Kandil gvinisdaomisdevennariiieuss
USEN Wena 11ANENITUNMSUIMISVOISTIamAY EHC Judlvaiiunisenidndaaiguay
fwunlsausudis 2 uisduuisv Wena wazazeuneunisnseuasadlssuaudu Lile
Ssiamia EHC agldidndidunsuimsfamsvedsaususis 2 twioly Tnesgiaiufa EHC
Uszasdaziaudunduidnludiunsuimsiansluiui 1 wwiou e 1991 egralsfiny

To19939U5In9 31 Vanaukazeluiuf 1 wwey a.a. 1991 dednasmulidlasunddouds

WouaTuaInaeuiuie Kandil lanania1einladaii@ondafoudinisuusnusen Wena

** Ibid., paras. 19-20, 22.
v Ibid., paras. 23-24, 66.
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% Ibid., paras. 27, 30.

?"Ibid., paras. 33, 38-40, 47-48.
# Ibid., paras. 1, 80

2 Ibid., para. 81.

# Ibid., para. 66.
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% Ibid., paras. 70-71, 112.
" Ibid., paras. 72, 114.
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* Florian Haugeneder and Christoph Liebscher, “Corruption and Investment Arbitration: Substantive

Standards and Proof,” in Austrian Arbitration Yearbook, eds. Gerold Zeiler, et al (2009), p. 549.

* shetnatu luadsendnaush World Duty Free Auaisrsasginuen auzeyalanainisiiansandesiedies
woRnsIuMIYeIAvesinamu (n1sAnduuy) Tasnisudngruainnginisal (drcumstances) fild¥uangfinm drulmgjan
Mnmiumsnmesinasuies vilinazeuglanainisdelnglifiteasds (on double) Itinanuldnseinnisinduuuy
itelilsndannsasy uagluadsenineusvm inceysa Auasisaspoadames lutededifuriunginssunisdoaalaeth
amu AnzeyglanaNisiisnaltdt ngAnssunisdenaldiunisiigalliauzeugilagainisiiuudslaed auuas
auysal (clear and fully proven) uazuandiifiusgadmauintnasmuuansenaisifiaiielildundsnisanu (obvious
that the Claimant had made several false statement before obtaining an investment contract) Tnefinae
oy lamanisluti 2 aft ldndnienmsgunsiigaifiuldtduiunsiosadnguferfunginssifivouresdn
amy, lbid,, p. 549.

% Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 December 2000), para. 117.
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@ 1 ' 40 a % & ' < d‘
Useinadalduduey Ineunfnngeyglagain1sinaeasuinsgunisigatseUssiiuges
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a Y . 41 & & ° a YR o
M31330l3g9 (high standard of proof)  #ail lagnistnnsgiunisiigadlusedutauds

> Buudl nsdifigRinmlfenusanile nilduadflésunsengesindudesniiu (exceptions to these patterns)
NnuwneUndvesgnsdiannmsliannsamdngiuaniigale (inability) wiegnsdllaiiiala (unwillingness) Aiazlvimy
sufledensiigaiusifiutosiodiSeansyesn fie adseninaussi World Duty Free Auasrsasspaue) fhednasmuls
mwsuielumsiigaiussifiuEesmsmsauiaazeyylanainisiduegnad, Tsag Cecily Rose, “Questioning the Role
of International Arbitration in the Fight against Corruption,” pp. 195, 202.

* Carolyn B. Lamm, Hansel T. Pham, and Rahim Moloo, "Fraud and Corruption in International
Arbitration," in Liber Amicorum Bernardo Cremades, eds. David Arias and M.A. Fernandez-Ballesteros (Madrid: La

Ley, 2010), p. 700.

* Florian Haugeneder and Christoph Liebscher, “Corruption and Investment Arbitration: Substantive
Standards and Proof,” p. 544.

© auznssnBnisnand sedvinesplunsigaifiaazeugTanamsudasauzihsnldtafusioussiudes
nsaindlaifenuuueu ndnfe (1) earayalanainisuisauzen (elevated) seduanmsgiulunsigaddssiiubos
na3alige (2) Angeulanain1suennzan (lower) seAuiasgiulun1siigal vise (3) augaygilanainisulsamy
Isz?mmgmmiﬁgw‘iuizé’uﬂﬂaﬁiaﬂizLﬁuﬁ"aamiﬂqﬂ%mimsﬁmmnmﬂwmul,l,'mﬁamiaj (circumstantial evidence),
I‘LJ?G]@ International Law Association, Final Report of Committee on International Law on Foreign Investment, Rio
de Janeiro Conference, pp. 14-15 [Online], 17 July 2015. Available from: http://www.ila-hg.org/en/committees/in
dex.cfm/cid/1015

* Florian Haugeneder and Christoph Liebscher, “Corruption and Investment Arbitration: Substantive

Standards and Proof,” p. 538.
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Y009 US18aLLDUANIN

2 wenaniilundsznine Westinghouse uazansrsasgiautud” auzouglanainisluafindnii luad
5291379 Westinghouse Uasa15150s55aYTuA “anizeyalanainisiiuin dwiuinasgiunsiigailaendngiuiiindetio
A4 (preponderance of the evidence) aaaugnTanansazdrluusuldludumsfiansanuiudengmnedriutofionss
(substantive ~ claims) usiduiuUszifutengi3eanisain augeugnlanainisiansanannguaeiiisides liun
ngvanevesUsEmAaUTud uasUssmeansgenin lulssiuieiiuesmsyeiamsdosuinnnsnsfigadlusduiiae
nanesgrunsigaflasndngiuiiunifefiondiunldtefy sl maenginssunadeandedliunmsigaiiasdauduas
undefte axiu ilswaifinsanlasliinasgudemdngiuiiiidedanin (mere preponderance) lalanunsavilidalsn
fingAinssumsdonnsis inmenginssunsdenatubunisnssvhiiyanagnssvdslansesi”, Tsag Westinghouse and
Burmns & Roe v. National Power Company and the Republic of the Philippines, ICC Case No 6401, Award (19 December
1991), in Cecily Rose, “Questioning the Role of International Arbitration in the Fight against Corruption,” p. 196.

“ EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009) [Online], 18
February 2015, Available from: http://www.italaw.com/sites/default/files/case-documents/ita0267.pdf

“ Ibid., para. 64.

*“ Ibid., para. 211.

“ Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 2013) [Online],
1 May 2015. Available from: http://www.italaw.com/sites/default/files/case-documents/italaw3012.pdf
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" Ibid., para. 243.

48 Oostergetel v. The Slovak Republic, UNCITRAL Final Award (23 April 2012), Ibid., para. 231.

*“ Ibid., paras. 239, 243.

*® Article 27 Evidence of UNCITRAL Arbitration Rules 2013, “Article 27(1) 1. Each party shall have the
burden of proving the facts relied on to support its claim or defence.”

o Rule 34 Evidence: General Principles of Rules of Procedure for Arbitration Proceedings, “Rules 34 (1)
The Tribunal shall be the judge of the admissibility of any evidence adduced and of its probative value.”; Article
27 Evidence of UNCITRAL Arbitration Rules 2013, “Article 27(4) The arbitral tribunal shall determine the

admissibility, relevance, materiality and weight of the evidence offered.”
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> Cecily Rose, “Questioning the Role of International Arbitration in the Fight against Corruption,” p. 195.
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> Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 2013)
** Michael A. Losco, “Charting a new course: Metal-Tech v. Uzbekistan and the treatment of corruption

in investment arbitration,” Duke Law Journal Online 64 (2014): 46.
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* Metal-Tech Ltd. v. Republic of Uzbekistan, para. 8.
% Ibid., para. 110.

*" Ibid., para. 282.

*® Ibid., paras. 110, 372-373.

> Ibid., para. 76.
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*“ Ibid., paras. 176, 180.
*" “the term ‘investments’ shall comprise any kind of assets, implemented in accordance with the laws
and regulations,” Ibid., para. 183.

“ Ioid.

e Ibid., para 193.
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o Ibid., para 194.

* Ibid., para 195.

% Ibid., para. 86.

o Ibid., paras. 86, 241.
* Ibid., para. 200.

* Ibid., paras. 204, 207.
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LL‘VNT‘IGU@"IQJ"IQﬂivLV]EJﬂ‘Uﬁg'U']ﬁsUaﬂﬁﬁau W.A. 2556 (AMUANAIFAULUY) WU

1.1 ausnassuwuuveslsemalnessylilitonvunnnuveumengvunalilude
1 GFesmnumngveanisasquaislddud 1 Fesnnuminsuazveutunlunislddadu
(Definitions and Scope of Application) hazte 3 (1) L%amiﬁim'%mmiaw;u (Promotion
of Investment) Tuduil 2 BounasgiunsuseAtAuaznnsdaasunisamu (Treatment

and Protection of Investment) 1ag98 1 kazdd 3 (1) YBIANUANAIHULUULISEAZLDUA
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ﬂ?ﬂUﬁuﬂaﬁVJuiuLﬁummeJmigmﬂaﬂ INUR LINRY ﬂUﬁUSLﬂUﬂ"IiaQVJu...V]

Y Y o 2
FARNADINUNH NUYLASUBUIAY...

' Ministry of Foreieng Affairs, Model Agreement of the Kingdom of Thailand and the Government of []

for the Promotion and Protection of Investments (2013)
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a wa 1 1 ' = v 4 A a wa 1
Usghu EJEJ’NLUuﬁiiNLLﬁ%LVHLVI&MI’ﬁu%@ 5 Lsaamiﬂgummamsamu VBIAIUANAN
AULUY FRINNITANINUIY AEBYETRAAINITANNITAUINGANTTUNISYITATBILNAIY Y
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? “Article 1 (1) The term of “investment” shall mean every kind of asset invested by investors of one
Contracting Party in the territory of the other Contracting Party that has the Characteristics of an investment, ...,
inaccordance with the laws and regulation ...”

® “Article 3 (1) Each Contracting Party shall encourage and create favorable conditions in its territory for
investments of the investors of the other Contracting Party and shall admit such investments in accordance with
its laws and regulations.” Ibid.

* “Article 5 Treatment of Investment, Investments of investors of either Contracting Party shall at all
times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the
other Contracting Party. Neither Contracting Party shall in any way impair by unreasonable or discriminatory
measures the management, maintenance, use, enjoyment or disposal of investments in its territory of investors of

the other Contracting Party.”
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> International Institute for Sustainable Development (IISD), “lISD Model International Agreement on
Investment for Sustainable Development 2006” [Online], 27 July 2015. Available from: https://www.iisd.org/pdf/
2005/investment_model int_handbook.pdf

® International Institute for Sustainable Development (IISD), “lISD Model International Agreement on
Investment” [Online], 27 July 2015. Available from: https://www.iisd.org/investment/capacity/model.aspx

" Article 25: Inherent rights of states, Part 5 : Host State Rights of IISD Model International Agreement on

Investment for Sustainable Development 2006
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¢ Article 13: Anti-corruption, Part 3: Obligations and Duties of Investors and Investment of [ISD Model
International Agreement on Investment for Sustainable Development 2006,

“(A) Investors and their investments shall not, prior to the establishment of an investment or
afterwards, offer, promise or give any undue pecuniary or other advantage, whether directly or through
intermediaries, to a public official of the host state, or a member of an official’s family or business associate or
other person in close proximity to an official, for that official or for a third party, in order that the official or third
party act or refrain from acting in relation to the performance of official duties, in order to achieve any favour in
relation to a proposed investment or any licences, permits, contracts or other rights in relation to an investment.

(B) Investors and their investments shall not be complicit in any act described in Paragraph (A), including
incitement, aiding and abetting, and conspiracy to commit or authorization of such acts.”

? Article 22: Anti-corruption, Part 4: Host State Obligations of IISD Model International Agreement on
Investment for Sustainable Development 2006

 Article 32: Anti-corruption, Part 6: Home State Rights and Obligations of ISD Model International
Agreement on Investment for Sustainable Development 2006

" International Institute for Sustainable Development (lISD), “lISD Model International Agreement on

Investment,” p. 25.
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