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PROPORTIONALITY IN INTERNATIONAL HUMANITARIAN LAW TO PROTECT
ENVIRONMENT IN ARMED CONFLICTS. ADVISOR: ASST. PROF. DR.SARATOON
SANTIVASA, 179 pp.

One of major causes of environmental damage in armed conflicts is
loopholes in the principle of proportionality in international humanitarian law which
is considered as the most relevant principle to protecting environment in armed
conflicts. Albeit that the principle of proportionality comes into its roles by limiting
and controlling any activities which might affect environment which is considered as
civilians in armed conflicts, its main objective is to limit the right of states to attack
military targets. In other words, a military target is a major objective, and the
environmental protection is a minor objective. In this regard, a study on finding some
principle of which concept is to prioritize environmental protection meanwhile it can
be applied with the principle of proportionality in international humanitarian law is
required. And such principle is the precautionary principle in international
environmental law. The objective of this research is therefore to find possibilities in
order to apply the precautionary principle in environmental law together with the
proportionality principle in international humanitarian law to protect environment in
armed conflicts. From the study, these two principles are able to be applied in order
to protect environment in armed conflicts, since there exist real linkages between
them. They share common goals to sustain national interests by reflecting in the
issues of national securities and similar levels of grave and peril outcomes occurred.
In addition, the precautionary principle rejuvenates itself by raising other relevant
factors to be considered i.e. sustainable development, harmonization as well as cost-

processing mechanism and best technology available.

Field of Study: Laws Student's Signature
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2.1 3TAuIN1T LulAa ke AaanevasanaUlddadiulungranenyues sy

29U ISIINA
2.1.1 A1un2ld

ndnarwilddadau (Principle of Proportionality) tHumdnnisiugu
e%’ﬁmﬁaﬂamaumaﬁmamLLasmiﬁm?ﬁﬂwaaﬁﬁﬁuﬂ’ﬁgﬁaﬂumﬂﬁmﬁL{]mmamq
s (Military targets) ve3H1gn5at1ulun1IEUaRN1MN190175 (Armed conflict)’
ol ofimsandsnmsuuliudnanulddadinlunmzdofinmmisenisnasntisiaa
s Tesngdamnsuiulivdnanailddadnududmauinn’ ussandnivinig
(Scholar) waztnUfud (Practitioner) sinsnarinlumanguindnaiuladadiudu
Mé’ﬂmﬁﬁﬁmsé’wﬁﬂé’dwLLazQﬂﬂénﬁﬁUam%’jﬂ uilumsufuRnduLdundnnisiuiu
Tglaenduneliiadymauuivatedsznis nwgdneiu iliussadndunig dn
UFTR saavs dhngranesewisusamaldoontnanifiosdenismeaniumine nsusuld
ndnnsiamnsadinenunsuninay ingUizasd naonau N1INEIBILNINIIDBN
FuiuIATIzaeinedalsIngausadmanauladndiulungruneuyvesssy
sewinsszmmnldldodreiiusyansam’

1 Robert P. Barnidge, Jr. Robert P. Barnidge, Jr. The Principle of Proportionality Under

International humanitarian Law and Operation Cast Lead. Columbia University Press. (2010). p.

275-276

2 The International Criminal Tribunal for Former Yugoslavia (ICTY). Einal Report to the

Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the

Federal Republic of Yugoslavia (Final Report). 2000. Para 48-52

3 Conference paper: Proportionality in Armed Conflicts : An International Conference. The
Minerva Center for Human Rights The Hebrew University of Jerusalem and The International
Committee of the Red Cross (ICRC) Delegation in Israel and the Occupied Territories. 21-23
November 2010. p. 2
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viail Jymsinegiszytnasudivmilesanvdnasilddaduiinnamne
finguiaseuazlidaiou danalifusulddanudrlailinsedunningussasduas
a1$n0v09vdnnis uenand ussadnivinig SRR uaztnngrunesEning
Uszinadeeduisuwifnnaresdusznevsesmdnanulidadiuiiunnaeiuluuig
Usgns a’%qa@jﬁﬂmﬂgﬁfﬂﬂgwmmwdwﬂizmﬁmwiml@faaﬂuﬂﬁmwwmmawé’ﬂ
arulddndrudlenelvifinaudpudstu Tnsnani nénanulddadudundnmsid
fnquszasAifiedolifiAinauaunaszning "wauselovtnisnisnms’  (Military
advantage) Moglandazlisuluseiuiigean fu "anmdemedidneggnlaudaslesy
Tusguiiinfign™ namde yhegnalsidheglanfezldnalsslovinisnismmsunnign
TneneliAneudsmeunihenssiututosiian el arademedisiusuiados
mnugapdesioTinvemasuLaralsou nasnau ANuEsMeseningAuesHalTou”
FasgilanfazdesdniunsnanmslagldiznslandnneliiAnuaiiusiuguagld
sroznatieniign’ Ussnisddnfe A3nsfindndesaenadesiundnduaiusnglu
AV EETIN TS IMAdE

pgnelsnay msfenudresulalanelffnanudaausenanaiiule
dndnlumeufoR uazlallfairaussing i (Criteria) WiouwnUfoR (Practice) Aonns
Usulimdnanalddndnilunidefinimmnisens mgnisalifdusullamdisdu liun
ﬂ'm?i@ﬁuzﬂﬁim%ﬂﬁ?quﬂ%’m@i’jﬁumimaﬁwﬁflﬁmumuLLaﬁmszﬁmiﬁnLﬁumusum
peAn1sausdy1Uesdulenaudniuilonsourls (North  Atlantic  Treaty
Organization) 1‘uﬂizﬁ‘ﬁaaﬁmiauﬁé’mmwﬁmﬁuuamLLauaﬂmﬁaiﬁiﬁffmqﬁUizanzuﬁm
naenalanfefnUszinaAglnaaie (@meﬂizﬂauﬁ 1) qudanalminAuaaLde

a foyaiilofuil 6 unsAu A.A. 2014, Online [Available from :

http.//www.regjeringen.no/nb/dokumentarkiv/stoltenberg-ii/ud/taler-og-artikler/2011

protection civilians_armed_conflicts.htm(?id=631599] [2014, January 6]

5 Frits Kalshoven and Liesbeth Zegveld .Constraint of the Waging of War : An Introduction

To International Humanitarian Law. International Committee of Red Cross. (2001). p. 102-104

6 Project on the Means of Intervention - Care Center for Human Rights Policy.

Understanding Collateral Damage Workshop. John F. Kennedy School of Government (Harvard

University). June 4-5 2002.p. 13-15

7 Andrew D. Mitchell. Does One Illegally Merit Another? The L aw of Belligerent Reprisal in

International Law. Military Law Review. 2001. p. 158-159

£ i

8 magamai’uﬁ' 24 uns1AY A.A. 2014 [online] Available from : http://www.kas.de/israel/en

publications/21796/ [2014, January 24]



http://www.regjeringen.no/nb/dokumentarkiv/
http://www.regjeringen.no/nb/dokumentarkiv/
http://stoltenberg-ii/ud/taler-og-artikler/2011/protection_civilians_armed_conflicts.html?id=631599
http://www.kas.de/israel/en/
http://www.kas.de/israel/en/
http://www.kas.de/israel/en/publications
http://www.kas.de/israel/en/publications
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pg1unIAIafaTIanasuLasTIanaliou naonlunindduvesnaisou lay
AENITINSNshiBus Bt unSenanasuuuTedeae g sE NI UsEIme
dmivednuszimaglnaaiiie (The International Criminal Tribunal of the Former
Yugoslavia)  luvseifiuiiesauguussuazainudenisiiiniuluofinUssine
glnaande’ niouaustlymiisiudomdnaulddndiulii wiswd Jgm
voamdnanuladndrulaildegiimananulddndiutsingasmseldlungvune
uywesTINTErisUsEne iesnvdnanulddnduiuunngsiaduiidudnegud,
ynustlapnduegiin vananulsdndiuvineisesls Sddeudln wazazuiuld
wandananluaniunisainmstadumeensifidnuarseninassinaegiels o
Mnemat sty Fuduiidesdilaludessudsnouiuiasudmdnanls
dodindidTuinis Arllenn sasnaunalnagnls was inszmslatinnguunesening
Usgimanargvinudadinsiikui@a dn1sasiedliony swdadinnungieulunism
nalnnstiaduldvdnaulddndiludnuasunnsinetu

2.1.2 Fmunsvasnananyladadiulunguanenyeesssuszninelssmea

Aeunanlakuaiinmnisveamanauladndiulungrunsuyvesssy
seuislszinaiu 6 gradonumsnisaldAgvesUssTRaans fawolud (1) gL
nguiasasuiidusssy ) gANAN (3) ganasasAsIuLIadnae (4) qﬂmmmlaﬂﬂ%ga
fivisfanouasnsulanasfiaes (5) uandsasnsulanasfiaes uay (6) yandeasasa
L

9 Report to the International Criminal Tribunal for the former Yugoslavia (ICTY) :

“The main problem with the principle of proportionality is not whether or not it exists
but what it means and how it is to be applied. It is relatively simple to state that there must
be an acceptable relation between the legitimate destructive effect and the undesirable
collateral effects ... it is much easier to formulate the principle of proportionality in general
terms than it is to apply it to a particular set circumstances because the comparison is often
between unlike quantities and values. One cannot easily assess the value of innocent human
lives as opposed to capturing a particular military objective.” (ICTY 2000)

10 Ibid.
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2.1.2.1 gauvimgufjasnsuidusssu (The Just War Theory)

lugawsnisuty vanauladndiulidelufinsseyedetaudanaslad
Y 1% 1) Yo o 11 o I 2 a [ 12 <
npruneatulaiulilvspinasasiy’ nsviasasudeludansensuls ~ asusingd
iiausnguiasnsuidusssu (The Just War Theory) fildfuunnsaunsg 18913
Whgasnsd Iimslunisiasasiy suufwadnsvesnsiauintendinisiasasiula
2 & 13 & & = & =2 a1 A =
@sdFuas 119 nuaeesuidusssy vuneds awsunlitasefasisy 150013
nanlainisnszyitudundivisdasssy Fomnliufifuds svnslninaiy
demefinniu nsuuiaufnsomguijasnsuidusssuiiganideunnusadema
U U a 14 a a L i
1o (Plato) lugmaion3alusias (427 - 347 Uneua3annia)  neiduwwiRnleUSva i
= o s < v = v ¥ = a a o s
TnguszasAmaiunwimslunisunasesdudoduadouy Fadulwifndedgenans
winnfezlusuidndldfimans deuuuinmnuAndinaivednalalannnenung
g TUGURNNITIsveseandnslsiu lnedunda Fuwls (Marcus Cicero) @il
aAa (BN ISP a < Y1 a 15
Fineg419100 - 43 YneupIannallurriosenuuininu@n

Tuszozsionn nguiasnsuiidusssuldsudvEnannaianman sz
fomahasesudunsnssihmunszUszasdvemsedudnuiofnvuas fsedly
ferugRsssuuazanuaneniauniaauyed nefifiuuanudadnetnyyeera
fiu (Augustine of Hippo) @9iidAnszninee.a. 354 — a.A. 430 Vil Unyayeananule
spyimguiasesniidusssuiindnuunfniiinfslaqfivssasdavidngnisiasnsy
f1dfesiansaneanisneulivesnudesgilaufneu nslaudvesssauazdenunis
neuldiileuntosdvsinudelusuinannssnsuvesisihensst o1ananlsindy

11 Aaron Fichtelberg. Applying the Rule of Just War Theory to Engineers in the Arms

Industry. Science and Engineering Ethics Vol. 12. (2006). p. 287-288
12 lbid.

13 James F. Childress. Just War Theories : The Bases. Interrelation, Priorities and Functions of

their Criteria. Keenydy Institute. Georgetown University. 1978. p. 428-435
14 Henrik Syse. The Platonic Roots of Just War Doctrine : A Reading of Plato's Republic.

Diametros nr 23. (2010). p. 104

15 Berit Van Neste. Cicero and St. Augustine's Just War Theory: Classical Influences on a

Christian Idea. University of South Florida Scholar Commons. (2006). p.1-6
16 Keith Pavlischek. Reinhold Niebuhr, Christian Realism, and Just War Theory : A Critique.
(2007). p.54-59
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NN3ANATRIAVEVRIEUSANSTIgNANAINAINEEnTIN Tnenisnauldsana1inedtings
a . . 17
ANNEATITU (Justice) waz ANULEALDANIA (Equity)

919081716911 nauiasnsuiiusssunnelidvinanuinnudnues
tyayeeitaudu Iigndsauniioussfuirfsfignlaudarbildausuusaiunium
lildddslananlidnduieliihensstmvaldanuiiafunsanmsinuldlaufneu
fiail pudemefiaznssvisiodieasadnudesviitunielndiAsstuanudemeiinu
1#5unniign” wurAndanandraduvesinyyoedadudunuiAnfidoudale
AnuaRiunszuaunsmsanaulalunsyiasasy Wunistarudayiutadely
Msdsuiilonamnanugfssan JazunndvanunAniomguiamsuiiiuss
yaatnygyvdla olaila (St. Thomas Aquinas) ﬁaﬁ%ﬁmagﬂuﬁmmﬁ. 1225 - A.A. 1274
Tnetihygindalduanmnufniiuimguiaesuiidusssuamsiegdosiasuniade
nanudnla (Morality)  wean1sidngasasiundunan lnefinnsirdadeniedu
UYWEFITH (Humanity) 11Usenauiansannag

2.1.2.2 9ANANY

mwﬁmmmﬁLﬂuﬁiimé’mﬂu@mﬁ']Lﬁwé’ﬂmmlﬁﬁmdwlﬁﬁaﬁwLﬁmﬁu
ognafususssmbunausnluganats (Viddle Age) violutnaamsswil 5 faanssui
15 dilugailugaiinquiasesuildussaldgniannograies Ssganarandugai
nuiansuiiiusssaigileauazgnihuusuldinniign amsadanaliin nawi
asnsuifusssuiianuiiuiuaseggiunmsvhasnsusnduiu Sanudedestunis
yhasaTuRILAn s U Sudun1svhasesuauienisiugavosasasu i
ouloamesulsy Rmansuazmsiasuudamisnisides naensudunguifidian
osursALiivgNaTeIaIgasTm n1snsevinsneluasaTm Tauske nwanada
Answisuflunsiasesuvesaiinm

17 Thomas M. Franck. On Proportionality of Countermeasures in International Law. American
Journal of International Law. 2008. p. 719
18 Ibid.

19 Keith J. Gomes. An Intellectual Genealogy of the Just War: A Survey of Christian Political

Thousght on the Justification of Warfare. Small Wars Journal. (2008). p. 1-3
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v ay vy v = S Y o a ' I
aantanalilunsudu ngufasasiuindusssulatenlinegray

| . . . 20 = 1
sUsssulugiseanans laeusinglu Chivalry w3e Chivalric Code™ Fudulszuiainin
MEraNANNUTENGATUMIEEY Wazn1s nseiihlaqluasasiufiussadriuluganana
o a wva 21 = = a A & [ . .
gAeUURAn" Feuenainisemguiasnsuidusssuagladsingly Chivalic
Code Fadugnisuduegrndugusssuvesmdnanuladndiulutagiuuds Chivalric
Code §il@nnafiugnuunfniidmanonguueuyvesssussninlsemalulssinuses
MANNITNITUUIUENANLANGIG (The Principle of Distinction) NA#IATILILADS
wussenidmanenisnismmsiudimvunentwaisousenaniu saumsdunsnusznu

I59AasITUSURAROUTEM VUL U ANTRNA Y

2.1.2.3 gANAIENATINLIAAN LG

%

Tud e, 1648 loiAnausdmuduininnadnildy (The Peace of
L2222 ° a o !
Westphalia)” @eiin1sfimunaisaaninuiduly (Statehood) amungrsngseninalseina

% 123 b % o w 4#‘ v a . 24 (% 1
adelvi™ mslinnuddgysemanasulag (Sovereignty)”  UasnANYITUAINLIS

20 deyawleduil 28 waednnou A 2013 [online] Available from :

http://crusadinghistory.wikispaces. com/Chivalry+and+Just+War [2013, November 28]

21 Chivalric Code fa Uszanaiiindngnisnsginasasu audnuay saudinsivundvduas
wihfiussndeivluganansmsiiogufifiny viefi3enindu Code of Conduct Ine Chivalric Code
ﬁaﬁwLﬁmﬁﬁummszsszﬁﬁuaqLaasﬁuLLazQm-ﬁammau%’mﬂmﬂﬂu@aqmmaLLaxﬁ’mau iail Chivalric
Codelgfimatannadsusnlungummaiemszidmniiaeing (Charlemagne) waziiloldfinnsanefian
¥99A131 Chivalry wan P wSaAEineia st (Chevalerie) &4 Chivalric Code WQHEJEJM%JM?
\fu Aristocratic Warrior Code Tagudniiugmumsufiiifiszyly Iadinsnanliussadaiuldindessun
#asssulunsiunsesganaiilianunsauntosianeld liiasdulugmunivielusuasasiu 1wy nds
wihe i faeony Wuiu Fauenandesiasssuuda Ussnaisdldseyfonsiivssandaiufesindnies
figaussan danundngy Snwiarmgisssy srssmuglungsvifou Sedndaoiiunsveiny uazdsdlids
nauselosivesdenu (Leon Gutier. Chivalry (translated by Henry Frith). London George Routledge
and Son Limited. (1891). p. 1-23

22 Dr. Daud Hassan. The Rise of Territorial State and the Treaty of Westphalia. Yearbook of

New Zealand Jurisprudence. Volumn 9. (2006). p. 64-65
23 Dr Michael Vaughan. After Westphalia, Wither the Nation State, Its People and Its

Governmental Institution?. A Paper For Presentation At The International Studies Association

Asia-Pacific Regional Conference. (2011). p. 8-10


http://crusadinghistory.wikispaces/
http://crusadinghistory.wikispaces/
http://crusadinghistory.wikispaces.com/Chivalry+and+Just+War
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AuuAw (The Principle of Territorial Integrity)” 6'?&daiﬁﬁmﬁmmﬁwﬁtﬁﬁmasia
LUIAUAALANTAI Mehasaudadunisnsgriiinsveusisngmnemungug
asnsuiidusssy auasaaunisnsgiiiveudenguunedeluviels visid iieida
uAnFosn i dussiy SgvnigilaniusuazeSulnewinioniu” Sgdoamswesulag
Farunaziu Tnsuwidnsananlfazvisueonuilunguuneseninsszinaiagiy
Tnetawigludon 24) vesngUnsavuszanwd @4 Lassa F.L. Oppenheim Lol
mnuiuinde 2(4) veanglinsavdsyanmAsiaugnituiiiauin (Absolute)” USR5S
FavanedosufuRnu fadu Wedounduludrmdraseunadrindeasdunaldin 55
Tnsguilsldaninsofglanissdundeiasnmuiuizdumusinelauayliianunsndis

mudndununszUszasAvemsuidinaimeUsinglugpaionaunii

Mnmawatiaiy v liuudndemguiasauiidusssuldgnan
ANLEERALETU AunseRsieeamsed 19 Sudutinguiansuidussauld
Auanag Bawvhawnsnuardnivesvhansuildgndia iesannussmussnnale
FadiudmadnsvesnmsvhansuiidmaronaFoulussduiisuusanntu laeded 15
YosUszInangMNeAUIUDS A, 1863 (The 1863 Lieber Code)” daldavyludnwms
771 wmsnsenglumsvhasesusiiefiagidulumundnanusidumemmssondu
umsnsiidanusnduaieqiadu Inefitnguszasdlfdensedududnenin
(Capacity) lun1ssted Suasiilugnmsgiasasiu Snvs Bnslunsvasasudonduds

24 Jackson Nyamuya Maokoto. Transforming Westphalian Sovereignty: Human Rights and

International Justice As a Transitional Crucible. (2005). p. 15

25 Mark W. Zacher. The Territorial Integrity Norm: International Boundaries and the Use of

Force. International Organization 55, 2, Spring. The 10 Foundation and the Massachusetts
Institute of Technology. (2001). p. 246

26 Willaim Slommanson. Fundamental Perspectives on International Law. (6th Edition

International Edition). Wadsworth Cengage Learning. (2011). p. 46-48

27 Article 2(4) of the Charter of the United Nations :
“All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other manner

inconsistent with the Purposes of the United Nations.”

28 H. Lauterpacht, Oppenheim's International Law, Vol. Il (7" edn. London: Longmans,
1952), p. 154
29 Francis Lieber, U.S. War Department, General Orders No. 100: Instructions for the

Government of Armies of the United States in the Field (April 24, 1863)
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flvoudsnguinelutisnaiulazfesaenadesiundnsssudonujoalunisi
AR’ BendunngneauUesinsiy dwaliinAnEeminanalddndiulign
sryegetaudsnmeldnsounnanizesnrmdidunisms (Military Necessity) Turaan
o nanaenaile Usingludfaangaeudtnesadsn a.e. 1868 (The 1868 St.
Petersburg Declaration) %ﬂﬁmumiﬁ@jaqmmmmmhuaLflmmamamiwmiwhﬁ
mzindulazfediingUsrasditeviliimdmmmmsveshonsaiufidnenmwluns
gautionfigauindu’™

sl mslaufesiAureunmnigilaudldldonslutinadfunifunt
19) IG]EJﬂ’]{[ﬂj@’nﬁmﬂm’ﬂmﬂﬁﬂmﬂﬂNaﬂi“’IEﬁJ‘lN]’Nﬂ’mﬂﬂ”ﬁ maﬂaimﬂmwaﬂﬁviwu
yamsmmsiinnifumsdesutunnudemeiazanumninsuuduiuamside
Waﬁmmuwamuﬁumma@]gﬂiam IneUfaansauatnesidsnd a.a. 1868007
Jungminsatuusniléinisszydeansidaanslunislauduiieaiunsneliian
anudevmeuaznninsunuly uenani delinnsimunngunasiiiAeadestunisld
onsUszLnlmifignAndu Tnefiingusrasdiieniunuuazdrianseunisldenss
Fanandienislaufivionisdsuluasasu weidldusmngngunasiludesindrndy
F1uaunn Fedruudualdudninamnanuszianganeduiueuasninain
Ufnansasudtinedadsn e 1868 wu Ujnansusnaliui 3 Tmegnluseidn
A.A. 1899 (The Declaration (IV,3) concerning Expanding Bullets. The Hague, 29
July 1899) %39 DUAQYINTILEN A.A. 1907 (Convention (IV) respecting the Laws
and Customs of War on Land and its annex: Regulations concerning the Laws
and Customs of War on Land. The Hague. 18 October 1907 Hudu

30 Article 14 of the 1863 Lieber Code :
“Military necessity, as understood by modern civilized nations, consists in the necessity of
those measures which are indispensable for securing the ends of the war, and which are
lawful according to the modern law and usages of war.”

31 St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles
Under 400 grammes Weight, Dec. 11, 1868, 138 Consol. TS 297 (1868-69)

32 St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles

Under 400 grammes Weight, Dec. 11, 1868, 1 AJIL Supp. 95 (1907)
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Aendsnnifingunasissninasena wu Uinansseuitinesidsn
A 1868 Ufayanguien a.a. 1899 vie oudyannguen A 1907 1Husiu Bl
AudAymendnauladndiu Insaniznanauladadiuiun1sindinisnisiunis
R (Methods of warfare) agnslsninu nalulaglunisudneisevlsunsaliay
Basvhaaswuilagniauniugiwan dnsWauinisiiugnsislunisyiasuli
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anunsausulisuuuunsTadignimuntu Tagliasdandnanuutsusnaunnng
(Principle of distinction) ‘1'7iLﬁwé’ﬂm‘ﬁﬁugmmamgmmawwaﬁﬁmwdwﬂsmm
wazazihegelsmnianudndunimmsuds szamnsalauddanenymns laoua
vosmslaufidanandauaunatuanuidemefiiatuseTiawaenindauromaiiou

feusiderl 25, 26 uag 27veseudygnsuEnatiui 4 (The Hague
Convention No. V) léifinnsimuadesnislauditmnslaesedn ™ mseugyeli
FrvhiigiAedeadunauaunisldgnsisnaszde ™ sasnau snasnissesiunis
Tauilneldsedanifseanunifiinnudfey wu auaau Tsaweruia aoiufiiiean

(Y ¥
va o IS

aa [ 6 v 35 I v M Y = 1 1
BIIAUNAY WNTHNEUN L{‘Jumu LLG]UVIUQJ}EUGWN%JJG]U?%INLLW%’]EJﬁG]ﬂ’)’]iJLﬁ‘c’Wi’]EJLLG]E]EJNGLW

o

33 Article 25 to the 1907 Hague Convention No. IV
: “The attack or bombardment, by whatever means, of towns, villages, dwellings, or buildings
which are undefended is prohibited.”
34 Article 26 to the 1907 Hague Convention No. IV
: “The officer in command of an attacking force must, before commencing a bombardment,
except in cases of assault of assault, do all in his power to warn the authorities.”
35 Article 27 to the 1907 Hague Convention No. IV
“In sieges and bombardments all necessary steps must be taken to spare, as far as
possible, building dedicated to religion, art, science, or charitable purposes, historic
monuments, hospitals, and places where the sick and wounded are collected, provided they
are not being used at the time for military purpose.
It is the duty of the besieged to indicate the presence of such buildings or places by

distinctive and visible signs, which shall be notified to the enemy beforehand.”
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Tnsanizsmnnisaianslanadedl 1 ifsendideTinrianasunasnaioulssana 13-
15 duen” Federduduiuigeunn sgrlsinig mnsaliifvondfidedinduduy
wnndulilldvgaogiiivurasnsmlanadsiiviiaviidu maudusngnissindrasiiug
Tudszmaenuniy (The Armenian Genocide in 1915)" asastunanadloslufade
(The Russian Civil War between 1917 to 1920) anudaudasyniteiaiedy
Tuaud ™ Fuduarudaudeiiinlurawihevesasnsunatuiiesiade Tnoiaos
wnnsaifloendideTinndn 125 &wau” nsUfialudingln (The  Mexican
Revolution between 1909 to 1916) gaaidsdInyUseuin 1 a1uAU SIUTI a9ATIY
nansiilasluaiu (The Spanish Civil War between 1936 to 1939) lngilgandidedin

Usyaa 600,000 A’

agalsinny wiassingunnguuneundtianiefnseunisnssiintaglu
sy wislidenalvoendi Ao inlianduimasuuasnudouantesasusiotila
wnAniFmdnaulddadiuiagninunvuszneulidususssu ngvineatiulugléd
mﬁLmeLmﬁmL'%Iawé’ﬂmmlé’é’mdauﬁ%mLauﬁuMWﬂﬂdﬂﬂgwmﬂaaﬁudauq 1n13
AyualNLNTInNULarTegNsAan i snsisudulnedosiansandandn
analddndndailugnsienguinsaendnivasnsmmaeinia Tl e 1923
(The Hague Rules of Air Warfare) Lﬁammizﬁwﬁ’mﬁuaqﬂgwmaaﬁ’uﬁﬁamia%q
ngunAnEesruwesAtymnislandlaesedailinten (ndiscriminate
bombardment)  ufii1aglaifsslaldnedusiangraneatul uisienguunsatu
Fnamieidusungmneatuusniiusmandaanldsuieuazeanngruieianiy (Lex
Specialis) 13aemdnaulddndiuiuan uenand 1ud 1933 James M. Spaight
Q’Lﬁ?}mmzyL%Qﬂﬁiwﬁmammﬂlé’ﬂa'ndw mnmslanfmeomaintuluus s
Usgrruendooguuiuiy visidunislaudfidelfiAnaudemesg1aguussd edin
vosgflaflanasu® dedndumsleudnlsiduluaumdnaiulidnd dennudadiu

36 Milton Leitenberg. Deaths in Wars and Conflicts in the 20th Century. Cornell University.

Peace Study Program. (2006). p. 9
37 Adam Jones. Case Study : The Armenian Genocide 1915-1917. Genocide Watch. (2002). p.

1-9.
38 David R. Stone. Russian Civil War (1917-1920). The Encyclopedia of War (1" Edition).

Blackwell Publishing Limited. (2012).p. 1-8
39 Supra 43.
40 Ibid.
41 J.M. Spaight. Air Power and War Rights 210 (Second Edition). (1933)
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999 James M. Spaight failunnudndAgyivinliussaninnguunesynineussmaly
sggglianeNInergiivanauladadiudniiunuinlunisiansailunisiin
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d! 1 dy VY a o (v} YV v 1 [y X
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| ] & a . 42 vy
auglanaIn1sserineUsemelluaausnluad Naulilea  lnediasygylagainisiag

3 @ q
1 4
v a

Adtun (Awards) Tudl A 1928 Useiduilegdn TWsnnaldduileawosuilsena
oy lanainisneldausdaynuwaseed (The Treaty of Versailles) Litei3undos
Andomesuinannislandvesmnesiuluuszimaueslnan (Angola)  Faidu
Fuunuoranieuveslsana lnewmnsailfiAatussniafeunaaufadonsuney
Tuln.a. 1914 lnenesidusesuililanfidenusnisvesdusmina muvilddmsyaea
Wusduaunin (A substantial number of people) Aewesuiilasrsinnisnsgsi
fenanveswesuiidunsneuld (Reprisal) Liesanivnnisaineunthlaiidnig
wosifu 3 wegndwnimevdsiiiminidnanlstwiuunuduiiliemwedans
(Naulilaa) Tuvszimauasinan” laeddndutnnuesmasyngilanainisldnainin
"whngrineserinsUszimaaglildssylulsedudesnimeuliinagdeslddndui
nslaufneunii (Offense) ufifidadedosionsandy mnnsnouldsana1ndunis
nsvviildlddndnulnevionun (Wholly disproportionate) ffunsnszviiviling
neuldfenannelmAnanudsmeiiuiivun (Excessive)  Aotdunisnseiiiiin
ngmane (lega)”™  Feanderfiaats ansaiulffsnnuldlidadiuegradnuds
fiAndufiiiosmedans fummeuldvis 6 afwwensesnd aiu n1s
d3adumansgitlailfdndiu Seadddoidugnudsuddy vl
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FENINUNANTO
ASLYINUDUYDTY

a o %

vssmeasine eisuihudnanulddadiunnldegenseuanduusssunniu

42 Naulilaa Arbitration Award (Portugal v. Germany), 2R. Int'l Arb. Awards (1949), 1011 ff.

43 Grorg Nolte. Thin or Thick? The Principle of Proportionality and International

humanitarian Law. The Berkeley Electronic Press. 2010. p. 249

a4 wlaa1nn1w1dange : “Even if it would be considered that international law did not
require that a reprisal would have to be proportionate to the offense, one would surely have
to consider such reprisals which are wholly disproportionate with the act which gave rise to

them as being excessive and illegal.”
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Tugrsafedisinun g5sngruneneionuiisemdnaiulddadiusn
vssalungraneAsdesiumaiasesa uinuAnvemdnanulsdnduidslalign
spyesedauds aunseaAaianaifinfuactudl 1 (The 1977 Protocol ™ Fedlld
naliluneuduihdaveusngludengmneneunthilfifinsnanniFesnuilddndon
ogtne 1 Uansamudtinesadsn (The 1868 St. Petersburg Declaration) 7155
fanua 16 $5ldmnassanduinaldounsal sudnszauuisUssaniineliiAnay
Fomeiunusndulunsiasese® way Addyfensuduglnssilafvilie
mqsﬁwuéauﬁwé’qmaﬁmmwmﬂmeﬂﬁlﬁmmmqmLﬁamwmiwhﬁt,awwﬁﬁwL*flum
vidsefusngluted 24 (4) vos The 1923 Hague Air Rules fiszyiienislaudiiy
anudndunazieliiinauidevesgianndeynaadilalinasy

og1alsfinnu IfAnmansainugdsiiedenasuuagnaieuy
SrununniiaahiieusnglulsyfRmanslan fensifnasesulanadafiaes (The
Second World Wan)~ #silsenfidedinnin 65 - 75 duau’ uazaaanidedlale
awvgniainanndnanulddadwlildfiunumiudalunisiiianisiiasnsiy
Uszneuiunanuyuesssugnaszias anudndummmsdsnsgniianudidgyludusiu
wsn Bnvadafinisimuniiesenys sukvunIsiiasesy sauds Finsviiasas
TnslamznnsAnusuidndundosdadunslaniiniserniaiinszaisasnia ladda

45 Lieutenant Colonel William J. Fenrick. The Rule of Proportionality and Protocol | in

Conventional Warfare. (1982). p. 95

46 Thomas M. Franck. On Proportionality of Countermeasures in International Law. p. 723

a7 St. Petersburg Declaration Renouncing the Use, in Times of War, of Explosive Projectiles
Under 400 Grammes Weight, Nov. 29/Dec. 11, 1868, 1 AJIL Supp. 95 (1907)

48 Article 24(4) to the 1923 Hague Air Rules :
“[Tlhe bombardments of cities, towns, and villages, dwellings or building is legitimate
provided there exists a reasonable presumption that the military concentration is sufficiently
important to justify such bombardment, having regard to the danger thus caused to the
civilian population.”

49 Donald J. Bacon. Second World War Deception : Lessons Learned for Today's Joint

Planner. Air Command and Staff College Wright Flyer Paper No. 5. (1998). p. 1-3
50 Supra 43
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imuﬂmmmmﬁmmawaﬂmmlmammwmﬂsuu way fuduiiudnesdnouiii
nsvhasnsulalAsiiveudonguunedndely fefu anuddyueinisdunsomasy
waznaiFeulunmnisifinasasiy Jehlugnsifneydyningaatian a.e. 1949 i 4
aliu (The 1949 Geneva Conventions)  lageudnyadsnanldidmnesuie
eaziBualuizosnisquasnunmsiuiniuiaziiuiisluauinsy msfiinddidy
mdevesasasalumzia NsgUAABAINTIY UAT MIAuATEImaSoUluAN AR
wSeunsldfinisunnguanaulddadiuegnadnauluded 516)0)° deit 85(3)0)
YosiFansiiuiuatui 1 a.e. 1977 yufimsurnguewdneulidndalungrine
Q‘U‘UEJ‘LW]LﬂEJ’JGUENﬂUﬂ{]‘mﬂEJ@J‘IAHEJﬁii@JiJWJN‘UiquFT snfegrau dofl 3(3)0)” ves
fansiiufnatuil 2 veseydygwiuesaunuvuissdainelfAanisuiaiu

51 oyfyqnguatin U 1949 Smun 4 adudwiolud

1. The 1949 Geneva Convention | for the Amelioration of the Condition of Wounded and
Sick in Armed Forces in the Field

2. The 1949 Geneva Convention Il for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea
3. The 1949 Geneva Convention lll Relative to the Treatment of Prisoners of War
4. The 1949 Geneva Convention IV Relative to the Protection of Civilian Persons in Time of
War.

52 American Red Cross. Summary of the Geneva Conventions 1949 and their Additional

Protocols : International Humanitarian Law. (2011). p. 1-5

53 Article 51(5)(b) of the 1977 Protocol | to the 1949 Geneva Convention prohibits
“an attack which may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated.”

54 Article 85(3)(b) of the 1977 Protocol | to the 1949 Geneva Convention:
“launching an indiscriminate attack affecting the civilian population or civilian objects in the
knowledge that such attack will cause excessive loss of life, injury to civilians or damage to
civilian objects is a grave breach.”

55 Article 3(3)(c) of the 1980 Protocol Il to the CCW prohibits
“any placement of mines, booby traps and other devices which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination
thereof , which would be excessive in relation to the concrete and direct military advantage

anticipated.”
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Somquiasesuiidusssuadiolml (Modem Just War Theory)” findnidmnuid
Usenauldsiendnnis 2 wannastawn 1) wiandadiuludsnasnianmisg
(Proportionality of a military means) Wag 2) MANLUILENAIULANAI
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fidmfunsiarsutududenagnsuasenseansdmnefmilddndiusenin

56 Germany, Military Manual (1992), paragraph 509. 814lag Jean-Marie Henckaerts and
Louise Doswald-Beck, Customary International Humanitarian Law (Volume 1), Cambridge (2005), p.

301

57 Hungary, Military Manual (1992). p. 62. Ibid
58 Australia, Defence Force Manual (1994), paragraph 535. &13lag Ibid, p. 299
59 France's LOAC Manual (2001), pp. 13-14. Ibid. p. 301

60 US, Air Force Pamphlet (1976). paragraph 1-3(a). Ibid. p. 304
61 Ibid. p. 281-284
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62 Patrick Provost-Smith, A Drone's Eye View : Global Anti-Terrorism And The Existential

Crisis of Just War Theory. JCRT 12.33 Spring. (2013). p. 85, 103
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63 Daniel Tharer, International humanitarian law : Theory, Practice, Context, Recueil des

cours (Collected Courses of the Hague Academy of International Law), 1° ed. (Martinus Nijhoff

Publishers, 2011), p. 72
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21.3.1 Michael N. Schmitt

wé’ﬂmﬁmlﬁﬁmﬁaummLLmﬁmaa Michael N. Schmitt L%uuﬂ]ﬁﬂﬁﬁ
WugLENINNgUedl 14 (Rule 14) vas Rules of the Customary International
Humanitarian Law (CIHL) fu28ulag Jean-Marie Henckaerts waglouise Doswald-

wsusud. nguiasnsuiiiusssy Uust War Theory). Uaudiainends uminerdeuiing. TeyalieTud

18 wuns1Aau A.A. 2014. [Online]l] Available from

http://www.thaicadet.org/Ethics/JustWarTheory.html [2014. January 18]

65 Maurice H. Keen, The Laws of War in the Late Middle Ages (1965)

66 Michael Lacewing._Just War Theory. Routledge Taylor & Francis Group. p. 1
67 Bruce M. Russett._Proportionality in War. (1973). p. 42

68 Douglas J. Sylvester and Aaron X. Fellmeth. Targeting Decisions and Consequences for

Civilians in the Colombian Civil Strife. (2010). p. 4

69 Michael Bohlanderl and Dawn L Rothe. Spock was wrong” - Global Student Views on

Head-of-State and Regime Assassination as a Means of Avoiding Collateral Civilian Damage in

Armed Conflicts. (2010). p. 2-3

70 Gregor Noll, Analogy at War: Proportionality, Equality and the Law of Targeting, p. 6
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“Launching an attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated,
is prohibiteol.”71

well nslaufitmune (Targeting) azdoadunislaufdaituuienig
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o Y | A o | vy 12 v 1
duladududsylovilagnsisonasunssiunaninisnimsveshenssdnn’” uas dodll
] a | & 999 73 = Ao | T o
Junslaudsiengunaisoulnense (Civilian) ~ Fanistauddsnandil iluluaundnnis

1 U . . . - - 74 U U dgl d‘
LULENAIIULANEIS (The Principle of Distinction) swdundniugiuiignssulilu
NAMINBUYLYsITTENINUTEmA dmsurdeiuveananaiuladndiuniu Michael
N. Schmitt 1ulUludnuaizinin wananulddadrudundnnisiazidiundiunuindie
nstaufdenasursenistaudidmunenimmisiadmanssnudnufesdonasou nan
Sntlenilafie Lionann1swUMeNALLANA1S (The Principle of Distinction) lagn
wausuldidudunsunsnlunisuvawenidmunslunislaufiuds wananulddndiun
suiiunfiunuimluduneudau TnedingUszasdiioNozAIuALNANTENUNASING
ARl UIMUIENIMMT T3NS MIUANHANTENUTIUABIs T InLAznSNAuve AT
o Xa A Yo a v A a [ a a
atifelilulasuanudenelusedununfulyduinanmslaudidinunegnianis
o 75

R

71 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian
Law (Volume 1), Cambridge (2005), Rule 14, p. 46.

72 Major Kenneth Alan Raby. Thesis : Bombardment of Land Targets — Military Necessity and

Proportionality Interpellated. (1968). p. 29-30

73 Janina Dill, Policy Briefing. Applying the Principle of Proportionality in Combat Operations.

(2010). Oxford Institute For Ethics, Law, And Armed Conflict. p. 3

74 Marco Sassoli. Legitimate Targets of Attacks Under International Humanitarian Law.

International Humanitarian Law Research Initiative. (2003) p. 2-4
75 International Committee of the Red Cross and The Inter-Parliamentary Union. Respect for

International Humanitarian Law. Handbook for Parliamentarians No. 1. (1999). p. 17
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Schmitt  lailénandusiasudneslsfonnumnevesdin "anudemesefunied
gousula" wildtulunanfmagniuvemdnauladndiuii vanauladngiu
ansnsndlgniuvisluseninegnsd (nter Partes) vide anafinaifunniuiunisiialy

(Erca Omnes)”’

nelewuafntesu Michael N. Schmitt lalaSudnde 14 w09 CIHL
aoudaditgmlunsuiulflumsudon iesnaind axdeniddlavietadslaundy
frinvseanduinmsg i (Standard) ausiinnisTaudladedndunislauidiiunay
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auna e Sldfiinesnsiuifarlivnngadaniedeteiesdrundusnansly
nsfiansanimsnsgiilaaznislandlodunisnsgviiaenadosfundnauld
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76 Supra 70, p. 5
77 Ibid.
78 The position taken by Poland and Syria at the Diplomatic Conference, in CIHL Database,

Practice on Rule 14, available at http://www.icrc.org/customary-ihl/customary-

ihl/eng/docs/v2 rul ruleld (accessed on 31 December 2013)
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L] I3 [ ~ ac a2 L a ) a a v
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79 Supra 68, p.7

80 Yoram Distein, The Conduct of Hostilities under the Law of International Armed Conflicts,

Cambridge, 2nd edition., (2010), p. 130
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AUAYULWIAUAAYEIAY B9 Judge Rosalyn Higgins aluliluaauiiuidednugs
(Dissenting opinion) AaALLILYBIAE (Advisory opinion) tunsdl Legality of the

82 = L. [ PR

Threat or Use of Nuclear Weapons  %3Judge Rosalyn Higgins lananalin

“The Principle of proportionality, even if finding no specific
mention, is reflected in many provisions of Additional Protocol |
to the Geneva Convention of 1949. Thus even a legitimate target
may not be attacked if the collateral civilian casualties would be

disproportionate to the specific military gain from the attack.””

PNAINANIT19AY Judge Rosalyn Higgins  1#AuIn ﬁ]’%qagjﬁﬂgwma
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Hundnfidandnsevissnnunadnévnegaueanislaudlumsdsuiuluasnsumiely
AAMENSINAUNII1EMANY VN DY BESTTUTEMIUTEINA

81 Ibid. p. 129

82 Ibid.

83 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, [1996] at 587.
84 Supra 80, p. 130-131

85 E. Rauch, Conduct of Combat and Risks Run by the Civilian Population'. (1982), p. 66-67
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86 Supra 70, p.7

87 Ziv Bohrer et al. Proportionality in Military Force at War's Multiple L evels: Averting Civilian

Casualties vs. Safeguarding Soldiers. Vanderbilt Journal of International Law. 2013. p. 820

88 Paul Gilbert. Proportionality in the Conduct of War. Journal of Military Ethics, Vol. 4 No. 2
(2005). p. 100
89 Supra 84.

90 Laurie R. Blank, A New Twist on An Old Story : Lawfare and the Mixing of

Proportionalities. Case Western Reserve Journal of International Law. Vol. 43. (2011). p.716
91 Ibid.

92 Lieutenant Colonel Lawrence G. Shattuck. Communicating Intent and Imparting Presence.
Military Review (March-April). (2000). p. 66-72

93 Joseph Holland, Military Objective and Collateral Damage: Their Relationship and
Dynamics, Yearbook of International Humanitarian Law, 2004. p.35-78., p. 48-49. Footnoted

omitted.
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94 International Committee of Red Cross (ICRC). Improving Compliance With International

Humanitarian Law. (2004). p. 2

95 Captain Jason Wright. “Excessive” Ambiguity: Proportionality from the Practitioner’s

Perspective. 2007. p. 10
96 Supra 68, p. 8
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97 Supra 84

98 Article 57 of the Additional Protocol | to the Geneva Convention 1949 :
“(iii) refrain from deciding to launch any attack which may be expected to cause incidental
loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military advantage
anticipated.”

99 lan Handerson, The Contemporary Law of targeting. Military Objectives, Proportionality

and Precautions in Attack under Additional Protocol |, Leiden (2009)

100 Supra 94.
101 Supra 70. p. 9
102 Victor Hansen. The Impact of Military Justice Reforms on the Law of Armed

Conflict : How To Avoid Unintended Consequence. Michigan State International Law Review.
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Vol. 21:2. (2013). p. 261
103 Foreign and Common Wealth Office.UK Government Strategy on the Protection

of Civilians in Armed Conflict. p.2

104 6 1081 9UNURlAtuN M8 sERINUTEmMATITeEVETuN T30
Article 6(1) of the International Covenant on Civil and Political Rights (ICCPR) :
“Every human being has the inherent right to life. This right shall be protected by law.
No one shall be arbitrarily deprived of his life.”

Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR) :
“Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such

”

grounds and in accordance with such procedure as are established by law.

Article 3 of the Universal Declaration of Human Rights (UDHR) :

“Everyone has the right to life, liberty and security of person.”

Article 4(1) of the American Convention on Human Rights (ACHR) :
“Every person has the right to have his life respected. This right shall be protected by
law and, in general, from the moment of conception. No one shall be arbitrarily
deprived of his life”

105 International Committee of the Red Cross. Violence and the Use of Force.

(2011). p. 22-23
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106 Judith Gail Gardam. Proportionality and Force in International Law. The

American Journal of International Law (Vol. 87 No. 3). (1993). p. 391
107 lbid.

108 Juan F. Vagas. Military Empowerment and Civilian Targeting in Civil War. Series

Documento deTrabajo No. 61. (2009). p. 9

109 Judith Gardam. Proportionality as a Restraint on the Use of Force. (1999).
Australian Year Book of International Law 161. p. 166-167
110 Center of Military History United States Army. War in the Persian Gulf : Operation

Desert Shield and Desert Storm August 1990-March 1991. (2010)
111 Supra 70. p 410
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2.1.3.6 The 2010 Commentary on HPCR Manual on the

4
International Law Applicable to Air and Missile Warfare11
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“The term 'excessive' is often misinterpreted. It is not a
matter of counting civilian casualties and comparing them to the
number of enemy combatants that have been put out of action.
It applies when there is a significant imbalance between the
military advantage anticipated, on the other hand, and the
expected collateral damage to civilians and civilian objects, on
the other.” *

FanFnanndsdull fusefiuiiin @i "Auwune " (Excessive) Tulld
nnedensUssuigusuIuANudsevesnalseunuaudsmesenasu tuluidu
msfuluue mnuddunisdeliiuiannuliaunastriifoddy (Significant
Imbalance) szniaraUseloninisnsnmsiinininazlesusunaninudenislne s

112 Ibid.

113 Ibid.

114 Supra 68, p.9

115 The HCPR Commentary. (2010). p. 8-11

116 lbid. p. 92
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121 Georg Nolte. Thin or Thick? The Principle of Proportionality and International

Humanitarian Law. Law & Ethics of Human Rights, Vol. 4 Issue 2, Article 4. (2010). p. 245-246

122 J ane Scratton. Hot Topics Legal Issues in Plain Language. The State Library of New

South Wales (2009). p. 1-2

123 lan Brownlie. Principles of Public International Law (Sixth Edition). Oxford
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University Press. (2003). p. 1-2

124 Antonio Cassese. International Law (Second Edition). Oxford University Press.

(2005). p. 81-82

125 Alina Kaczorowska. Public International Law (Fourth Edition). Routledge

Publication. (2010). p. 185, 188-189

126 Robert Beckman and Dagmar Butte. Introduction to International Law (available

at : http//www.ilsa.org/jessup/ intlawintro.pdf.) p.2-3

127 Malcolm D. Evans. International Law (First Edition). Oxford University Press.

(2003). p. 117-120
128 Martin Dixon. Textbook on International Law (Six Edition). Oxford University

Press. (2007). p. 113-120
129 Article 38 of the Statute of the international Court of Justice :
“1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly

recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law
c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the determination of

rules of law.
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2. This provision shall not prejudice the power of the Court to decide a case ex

aequo et bono, if the parties agree thereto.

130 Article 15 of the 1863 Lieber Code :

Military necessity admits of all direct destruction of life or limb of ' armed '
enemies, and of other persons whose destruction is incidentally ' unavoidable ' in the armed
contests of the war; it allows of the capturing of every armed enemy, and every enemy of
importance to the hostile government, or of peculiar danger to the captor; it allows of all
destruction of property, and obstruction of the ways and channels of traffic, travel, or
communication, and of all withholding of sustenance or means of life from the enemy; of the
appropriation of whatever an enemy's country affords necessary for the subsistence and
safety of the army, and of such deception as does not involve the breaking of good faith
either positively pledged, regarding agreements entered into during the war, or supposed by

the modern law of war to exist. Men who take up arms against one another in public war do
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3799U5YaY1 Hague Convention on Land of Warfare 1899 and 1907 Usgnaufu
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not cease on this account to be moral beings, responsible to one another and to God.
131 Yoyaiilofuil 18 tuwiwu A @ 2014, [Online] Available from
http://www.icrc.org/ihl/INTRO/110?0OpenDocument [2014, April 18]

132 Article 24(4) of the 1923 Hague Rules of Air Warfare :

In the immediate vicinity of the operations of the land forces, the bombardment
of cities, towns, villages, habitations and buildings is legitimate, provided there is a reasonable
presumption that the military concentration is important enough to justify the bombardment,

taking into account the danger to which the civil population will thus be exposed.

133 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law (Volume 2), Cambridge (2005), Chapter 4, p. 298.

134 Ibid.

135 Ibid.
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136 The 2000 UNTAET Regulation No. 2000/15 :
the following constitutes a war crime in international armed conflict: “ ...

intentionally launching an attack in the knowledge that such attack will cause incidental loss
of life or injury to civilians or damage to civilian objects ... which would be clearly excessive in
relation to the concrete and direct overall military advantage anticipated.” (na1afislu Jean-
Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law
(Volume 2), Cambridge (2005), Chapter 4, p. 299.

137 Article 1(3) of the Additional Protocol | :

“This Protocol, which supplements the Geneva Conventions of 12 August 1949 for the
protection of war victims, shall apply in the situations referred to in Article 2_common to

those Conventions.”
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138 Article 2 of Geneva Convention 1949 :

“In addition to the provisions which shall be implemented in peacetime, the present
Convention shall apply to all cases of declared war or of any other armed conflict which may
arise between two or more of the High Contracting Parties, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory
of a High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present Convention,
the Powers who are parties thereto shall remain bound by it in their mutual relations. They
shall furthermore be bound by the Convention in relation to the said Power, if the latter
accepts and applies the provisions thereof.”

139 Article 1(4) of the Additional Protocol | :

“The situations referred to in the preceding paragraph include armed conflicts in which
peoples are fighting against colonial domination and alien occupation and against racist
régimes in the exercise of their right of self-determination, as enshrined in the Charter of the
United Nations and the Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the United
Nations.”

140 %’ayjmﬁai’uﬁ 19 uns1AY A.A. 2014 [online] Available from :
http://www.icrc.org/inl/INTRO/470 [2014, January 19]

£ ~

141 mamﬂamai’uﬁ 2 un3nAyN A.A. 2014 [online] Available from : http://www.icrc.org

[2014, January 2]


http://www.icrc.org/ihl/INTRO/470
http://www.icrc.org/

50

well AFansiindnadun 1 laddensyuisemanaiuladadiu
Tnglangisesnislaudnluladngiu (Disproportionate attack) luatudensnaliil A
Toi1 51(5)(b) Vail 57(2)(a)ii) wazdein 57(2)b) lnglasyylii

“[alttack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the

concrete and direct military advantage anticipated.”
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142 Amnesty International Report. NATO/Federal Republic of Yugoslavia. “Collateral
damage” or “Unlawful killing, Violations of the Laws of War by NATO during operation allied

force. (2000). p. 6.

143 Kai Moller. The Right to Life between Absolute and Proportional Protection. Law

Economic Working papers. Lodon School of Economic and Political Science Law Department.
(2010). p. 18
144 Article 85 (3)(b) of the Additional Protocol | :
Repression of breaches of this Protocol
“ 3. In addition to the grave breaches defined in Article 11 the following acts
shall be regarded as grave breaches of this Protocol, when committed wilfully, in violation of
the relevant provisions of this Protocol, and causing death or serious injury to body or health:
(b) launching an indiscriminate attack affecting the civilian population or civilian
objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or

damage to civilian objects, as defined in Article 57, paragraph 2 (a) (iii) ...”
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" ... prohibit any placement of mines, booby-traps and
other devices which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.”
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145 Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949. para. 2208
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Liladndu Tnanalinfnanuyndvsinuiuanudiduwnnaiouniensnddurama
Bou finszyhmsssnanieinduevannsasasiu Tuted 8@2b)iv) Iiszylii

"intentionally launching an attack in the knowledge that
such attack will cause incidental loss of life or injury to civilians or
damage to civilian objects ... which would be clearly excessive in
relation to the concrete and direct overall military advantage

anticipated”

Feansunnguanetaau fedealunislananadalaeddnislasuiin
N15N5EVAUARINANIALNB IANAANULELVIYDUNUAITHONALI DULALNSNE FUVDING
30U kaziiuNIWaUsElEvINI9NTNINTRAIAINAElASU

(2) nguanendnanulddadiuvainguuneuyvesssusenitsUssmaniidu

ngManeatganyaldnesiugaIun1salnsinnune1sililianvaseninalszme

vanidesnnulddndiulungurunenywesssseninassmaniduae
SnwaisnusldlfiRedesiuanansaidatunsesifidnuuzsenissemeinty
mnuadafssdesiuannmsaidniunsensitliidnvaeseninasema lnglanznns
fndnaulddndnlungrnenyuesssuseninsUssmalsgnszyegluisansiuia
oy natian a.a. 1949 atuil 2 aa. 1977 lnsiBansifnfveydnygynsaaiin
A.A. 1949 atuil 2 WuRSasioeninludnuaziferiuduisansiandueudyyings
wihnaa. 1949 atudl 1 Wisaudasnnzvesisansiiudvatuiiaeadunisnaniaun
Tafuaniunisain1sdaduniseysiliddnvasmiusenitsuszina (Non-
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International Armed Conflict) tllevnansednfgyuesittansiiuiiuatuilien1suases
o = A .
wigonasnsunely (Intemal war) w3easasunatiles (Civil War)

TnouAnn1sisisaafiudvatuiifiniulunssssuuuneives
nvaasadl 9 Fadaiingnoduwiudd Ussinmanizonsn lulln e 1912 Tas The
American Red Cross Society lffuiosinmsaziifunngumneseninsUssmaiiidnin
dunsoabolugnninanunelu visasmunaadosdedvisfifiudouarlaidiu
¢e uslupdsisndnflailafinuduniudesidlaiin aunsedslul aa 1950 Tud
Useys Hague Intergovernmental Conference Iﬂaﬁauwﬁ@ﬂaﬁuﬂiadm?jaﬂ’m
aqmmmﬂw%mmmﬂamﬁaﬂﬁgmzﬂﬂu%ﬁ 19 w99 Hague Cultural Property
Convention Tngiflunsdunsesingfaussaluaniunisainlifdnvarseninassine
WTean AnznsIIMINYIRENaldBussiBaaisduatu 2 luiiussgumsnsye
(Diplomatic Conference) 4 N3443 Usemaadaigasuaus tuda.a. 1974

fean Aaaftwdnatudl 2 WWgnensrstuulutudl 8 Sguisu A,
1977 Taewndeiiios 28 Fornitamniigniaueiaualunoudusiuiu 48 4o uaziaud
TufSasiisiuadud 2 alildinsnaniusemdnaulddadiulaenss wivdngiu
GUENLaﬂmiaﬁuﬁmwﬁfmgﬁ'wﬂ%mi (Draft of Additional Protocol) @tinauslne
AnizsIIMINYIREINasie CODHInglutaT 26(3)(b) vessaenasatufanalavi
femslaudflaladadiulagnainiy

"to launch attack which may be expected to entail
incidental losses among the civilian population and cause the
destruction of civilian objects to an extent disproportionate to the

direct and substantial military advantage anticipated.”

funvesnisBusaunnguansatuivesamenssunsnmaaInafe g Ay
suusslunmnsaidnfunsensiiietunelufuuauresusasUssinadlaisnuas
HumssgninsUssmna laefundananazitundnseuizesnislauivionisnseriinis
Taqluanunisainmstaiuniaensiilifidnwaus ssninasemeliiinnuFoudesann
Bt glsfnu sunilldgnauinuauauefigneniulnenmznssumsyadia
99 CODH wazufindefl 26(3)b) TusraiBansazgniniiseenlulunowing usfuandlst
mmmaﬂmmlmmmulmmemwmmiuwﬂmusummimmmmlmw Lﬂu
anumsalmsdndumsenysiisldnuagserinssemavioaniunsalnsdniunsesi
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Lifidnwazssnitassina Wunsuansliiudsandiusuiugiulunisseng g

2.2.1.1.2 vananalddndruivaausnguaneiluasaussing

29U ITSIINA

wanauladnduuonanazunngdunguuneaisanvaldnesian 89
gnoeuiuIndungraneaiinusemdseninsena nandnionilsie 91nnnsingn
anuladndaulagnszyluiunnguineuyuesssusnitaszing Tnglanizdad
51(5)b) uay Fofil 57 (2)(a) vesiBansiiiuANRTUT 1veseudnaInuatinnda.a. 1949
UsgnaufunsifiuguunAnaindefinuaufufis (The Martens Clause)'™ il
UsrasAlunissesiuuazfunsesmdoluasasuduiiodungmneainusemdanus
S’ dadu vdnaulddnduidldsunissensunnusnigane tdgnthuuiuld

146 The Martens Clause LuuwaAnves Freidrich Martens dadusunuvesdaidelud
Usgguduinm o ngen Ussinmuisouaus Gedntulud a.e. 1899 waw a.a. 1907 Wiudl wude
Martens Clauselduysgifiuludosesnuesssuduvan nandwnnsdlaililfignaseungulng
untaygfiurseudyanlunguaneuyvesssuseninaseme lldvunganuimasuwasnaiiouay
audedniiazlésunsduasosiomn Tngldangluadusnluafununveseydyginsuenatid
2 U a.A. 1899 (Preamble of Hague Convention (II) of 1899) LLﬁﬂU@Hﬂi‘gQ}’]ﬂjﬂLﬁﬂﬂUU% 4 Un.a.
1907 éenguaneuazgnsnisniaiuiu (Hague Convention (V) of 1907 Respecting the Laws
and Customns of War on Land) agislsfinu Geulusives Martens Clause iﬁgﬂizﬂu%ﬁ 1(2)
vosiiSansifisnfuatiufl 1 (Protocol 1) Tag Martens Clause vinefangvsigadauszindifiidig
AUANI3asina515AE (Public conscience) ngluaf Corfu Channel ¥ f.e. 1949 agfsssy
seisUsanaldliussleaiiidensiasanduiiugudesyuesssy (Principle of humanity)
squssluAdl Prosecutor v. Furundzija (ICTY Chamber, 1998) &3léinaniliiniemdn Martens
Clause LWuiFawesnsfiansanizemanmisutausnanuuansits funismudesnsieliAnaumgn
nsuuiiiunnusdy sk maimdneruldinduantszneunisinnsan TunmsTaufisenis

aansw SesyvesTsuludissnisniafisianiaty (@3uann Yoram Dinsteins. The Conducts of

Hostilities under the Law of International Armed Conflict. Second Edition. Cambridge

University Press. 2011. p. 8-9

147 Birgit Schlutter. Constitutionalisation at its best or at its worst? Lessons from the

development of customary international criminal law. 2004. p. 3
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Segunaulundnnmswuljiimilungnesusuindunguing  wasdeidunguane
=) S 1 149

INUTENNTENINUTELNA

(1) 29AUTNBUVRNYUNIBININUENAITENTNUs WA

audeil 38(1b)  YossITHYYAALASITNTENINSUTTINA 1H52Yin
ngrneinUssindlszninasenadaduniduleifaveangmneszninssine 3
sAUsENaUAe WuIUfURY43g (State practice) waz wurAnfiliainnIsnszyidsnan
Yaa3ginaniuniengmuney (Opinion Juris Sive Neccessitatis) 1AgN1598NI1UIMAN
wieuuufualavessaiungrineaiinseninassmany avdosiiansanduse
psAUsznouly Tnsnsnszvivesisiananagdeadunissensu (Consent) flaziitly
UFTR nasnunsuansanduslunsiasdigniudeunu foasudurlufinams
nnvane el Idsngdfimnnwaagfsssussrisssmadomannislunisfionsan
TR RE A PR A G AR E PO

(1.1) wuaUfURvae3g (State Practice)

nsisanfyivessginnudfiileaunsaiansanitauise
JusngruvesnisifianguueaniadszimdszninsUssinalansolitdu d1desfiiarsan
Tunanensnssi msglddrezdunisnssyiidugusssu (Physical) wienisnszyid
< 1 <@ v = <@ a = 1
W11191 (Verbal) asnaunsngdenouninniidung) ningasnussinalsemneussina

915 Qy 151 o d’ 1 v v

lovedn  msnspihiilugusssy wu nmsldenisuisdssianluainsny nsguasne
Alesuuimaundaniuzateiu wgAnssuluauiusu Wudu dunsgyiiidunna wu
AlON19NTIIMIMIT (Military  Manuals)  nsasinguanenisluyszime (National

Y

e

148 Christopher Greenwood, Customary International Law and the First Geneva

Protocol of 1977 in the Gulf Conflicts, in THE GULF WAR 1990-91 IN INTERNATIONAL LAW AND

ENGLISH LAW, 63, 69 (Peter Rowe ed., 1993)

149 Case concerning Oil Platforms (Islamic Republic of Iran and the United States of
America) 1.C.J. 2003 para 76

150 North Sea Continental Shelf cases (Libyan Arab Jamahiriya v. Malta), I.C.J.
Reports (1985)

P

151 Gﬁ'aaﬂamai’uﬁ' 5 14918 uU A.A. 2014 [Online] Available from :

http://www.icrc.org/customary-ihl/eng/docs/vl rul in_asofcuin [2014, April 5]



http://www.icrc.org/customary-ihl/eng/docs/v1_rul_in_asofcuin
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Legislation) ﬁﬂgﬂL%a\‘iﬁ’]é’qm\‘iawgﬁLLasﬁﬂﬁaﬂaﬂmﬁUﬂ\‘i (Instructions to Armed and
Security Forces) NM3AAAIUNIINITYA (Diplomatic Protests) Alin1siamasening
Usene (Pleading before International Tribunals) N15UsEN1AAEUYBISFUNAMDURA
DIANTITEUINNUTENA (Statements  in  international  organisations and ~ at
international conferences and government positions taken with respect to
resolutions of international oreanisations) tJugiu'” Unnguaneseninalssmala
naliiesdumsnsevindifugusssmiensnsevididune msnsesiguindes
nszvilaefunuvesiglisusunennsy oils Yaduddniiddydnusznisfenis
nszvhdanandeaiiunsnssviiideiouariiiadiosnin (Consistency of practice) &4
ngrEnessnIUsemeAlillaiingsseyAnIausTEELIaIT0IN 1IN IEINAINE 1 IuA a4 le

(1.2) wurRAN@adNIsNIEYNUUINaNNWUNIINY MUY (Opinio

Juris)

o

v «d‘ ¥ 1 ¥ I 1 1 -] U 1 Y a
asnlananlilunsuauiilidlenisnsgvimnnisnssvitvessgazneliin

9
od‘l

nquItBaTIaUssndlsinsUsene Vel msnseiniidedlosuasiiadosnmuessy
szdadunisuanieandadvs ngunaei uavusnIdinsgiusenazyniuALaINANg
UiTRtu TnefgdedfuinnisnszdidanarndunisnssimiuingUssasduasaiy
quﬁm}umnawma miﬂﬁﬁ’&ﬁméné{mﬁmwwﬂﬂLLu'u fnsuseifiuuazdimnin
:mﬂmuLszjaimmmamwusummﬁﬂiymuu (Dense)”™" Tneyhluud umeUfiRvessy
fidodrfinanengrane duinasdununyfiivesusamaifnayselovddenisnszsi
fana17 (Stakeholder) lawlanizUseinaunianuiavedlan (The World's  major
powers)'”  FauurAnfideinniansevhinagnitunisnguaneiie dussdusznay
Meiudainet” sndegay nsUfTRmunquasfiduInEusasiedesldsy

152 Ibid.
153 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons, 1996
I.C.J. 226, para. 67

154 Sir Humphrey Waldock. General Course on Public International Law. Collected

Course of the Hague Academy of International Law. Book Number 106. 1962. p. 44

155 Thomas Buergenthal and Sean D. Murphy. Public International Law In A Nutshell.
Fourth Edition. Thomson West Publishing. p. 22

156 A1AM319158 AT, IUA Dz TRl NQNINENYBTIINTENIIENA. AMLNTIUNIS

ANREING. 2007. U1 40
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n1sgualuaniizainsty vielunsansgarusaldiundiunamiaaina (Universal
T A = . 157 2 v = =
Jurisdiction)  IileAARITEYINTAIATIN (War  crime) ™ LUUAY D18 N NRN18313A

- (%

Uszgindlaziinagniudunisnaluiudinsguisienaeeldlafiuwiujuia snanfing

<9
v

1 ) a aca a = 1
LLG\I‘H‘UW\Tﬂim ﬂ{]ﬁﬂqﬁlf\nﬁmﬂigLWﬂJﬂﬁJNaNﬂWULQWWgUWQQNﬂWﬁwiaUWQﬂfjll"dﬁgL‘Vlﬂ

U

& 158
bNIUU

(2) AnuduRusszudmanauladadulungnunsayue Iy

521U TEIMANUENUENY MU IAUTTINAITENTN9UsEINA

nanauladndiuinnudrfysenalnlunisandulalunislaufaes
AUsAutyw tnefiarsarmendunanainudndunimms (Military Necessity) wazlu
SosrnudemednafssenaSounarningauvemaiiou (Collateral damage) tHufl
wudnndnanulddndiulungrneuyuesssussnissemealdidrosdussnaurisans
Usgnsvesnguinganinusemdsenitaseina Jeldun wuiufifuesds (State
Practice) fumnuidaiiinuuuissnaninayniumangusie (Opinio Juris Sive
Necessitatis) sisiigsléfuuamnuAnifuresmaluaienysiandes (Nuclear Weapons
Case) #l§nannin “Even a legitimate tarcet may not be attacked of the
collateral civilian casualties would be disproportionate to the specific military
gain from the attack.” 9 nA1nandeduasiiulen 5&LLﬁd1Lﬁmm&Jﬁgﬂé’aqmu
nguangliannsafaglandls ldanunsalasfdmanefingrainesusesnn Using
wansenuinuAssiidssarenadeulillidndruiutmnememmsfiagldfu Faands
vdnmsimauaz sz liinnuiin saenaunandliiiiuisaugniureanisnszvi
ilagnRumungang egslsinu aruiiuresmalunsdiiifunistusufianiugd
Iognenaiundsuld Tusudunis aanusvesngvungasausemalseninsemnaves
wanmuladndiudalagneesnsulaetnnguunesenitaUsewadudiuiuun lddey
Ju Christopher  Greenwoods ~ filéna1191 nénanulddndrusagnszyliluden
51(5)(b) uagdied 57 (2)a)ii) léflﬁudawﬁwmﬂa‘mmam%ﬂizt,waiiwdwﬂizmﬁléo

157 Supra 144.
158 Supra 146. p. 22-24
159 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 35

l.L. M. 809 (1996). dissenting opinion of Judge Higgins. Para 20.

160 Christopher Greenwood. Customary International Law and the First Geneva

Protocol of 1977 in the Gulf Conflict, in the Gulf War 1990-91 in International and English Law.
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a v a o 1 = 1 a @ ¥ [ o 1 dy 1 [
UDNINULINUNANNNIYTENINUTLNADAUA YN IUNAUAIYNUAINATIU Taii19zdu
Francois Hampson, Professor Ove Bring, Lieutenant Colonel Corn &g Colonel

161
Charles Dunlap

wannvannIsuanaNuladndluazgnesusulueagisssusening
Usgmaidudiunilsonguunendaussnd nufenisiivssansgenegldimdnily
THuldsunseensvegtaninrmauandunaniu s auggainmsoigisswing
Usziedwmsueanglnaaie (The International Criminal Tribunal of former
Yugoslavia) Algfinsimaniuusuldedrann Tnenanin

"[lIn combat military commanders are required to ... when
directing their operations against military objective, to ensure that
the losses to the civilian population and the damage to civilian
property are not disproportionate to the concrete and  direct

military advantage an’cicipa’ted.”162

sauansUsuldndnnisdenanluaianeg ' fanawadrefuiiduly
Tumadgrfuiunmsuulindnanulddadnluifasiudumatud 1 a.a 1977 lng
detwdneulddadiumfinsantundnarusndummmsuds Seiliuuiios
ﬁgﬂaaqLflu‘wﬁﬂmaﬁﬁmagﬂﬁumqﬂgwmaasm?jwm Tnglamizn1sfiuseina
ansgowsnilaidunandsnnuddguesraneuladndiunasnaulavousuinduy
dunisveangrinsaiaussindseninadsema

usnanndnanuladadrudundnnisfignszylunguunemduane

At 88 (1993)

161 Lieutenant-Colonel et al. Military Objective and Collateral Damage : Their
Dynamics and Relationship. A Thesis. 50 Judge Advocate officer Graduate Course. The Judge
Advocate General's School United States Army. 2002. p. 40

162 International Criminal tribunal for the Former Yugoslavia. Einal Report to the

Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the

Federal Republic of Yugoslavia. 2002. para. 28
163 Marti¢ Case Review of the Indictment. .C.T.Y. (1996). p. 7 para 18
164 Michael J. Matheson. Session One : The United States Position on the Relation

of Customary International Law to the 1977 Protocols Additional to the 1949 Geneva

Conventions 2AM. U.J. International Law and Policy 419. page 426
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dnwaldnusud Seftelunguineiiidnuusdungrneaiasemdseninesema
Usgneufulumenuueinsznirnalnuuesavizenin fiduseant Congressnemad
MnasesmeldFugaas lneseyd Idmngudnmaarallddnanilldgnuseaaly
oM IaUsEwdlseninsssing dsldvhuienisnseilagnemmnsiineliae
HAANSLIAUDEINLALTA BNAIDENITUNANTENULITIAUADNALTRURALN SN AUrDIng
Fou lnatfuaudsmeiuniiuly suldaugadunaysslovinisnisnmsias
5u™ viadl nsasanginmiiSemdnanulddadnlufifasfiudvatudl 1 A,
1977 wielungmneaednvaisnusaduduladulssunisasiiousenunlusungmne
13nUsndlsenneUseneuiu

2.2.1.2 vananulddadlrunuaatuzimduuleuie

wananuanauladndiuaszdaniuzidunguunowds Tuuiensdivén
anuladndiudagnihundutadelunisialevisresusazUszmalagamzuleue
Fosmsiingasnsy nénanulddaduluaniuzuloviognldifuiedesiiolunis
andunisuaziinuafinnianisilliessenitelseme lnsanizussaiguiiuseine
usnaildimdnaulddnduanidungualunsasauesiuedeuulsuevewmu
Fregatu nsdifiefnuszsnunduiinnsa U5 UJaques Chirac) liuszanunislaufives
Sasieasionguivuoalassyt (Hezbollah) Indunisnseyiilallddndu uaylaifuly
MINNYMINENLRESTTUTENINUSEWA Tnenisusvanudanailaseyagluaunsnatiu
yddFnaauazlunuusaulouisiunisisssmavessaaaitiausluninns
Uspuresessnisantszenvd neduelafl Suty wusnmsanusyrniluatoduls
pevfumnTeulenedngnld’ sudinsthussiudemdnanlddadiunniu
ulsuneiazthlugnmsmdeyilumaviasesaluauiunidn dsnsussquinsulounglu
mssusiuausanatlagesdnsanlsyeni wasdisenuiidedn Report of

the UN Fact-Finding Mission on the Gaza Conflict (the Goldstone Report)168 DN

165 Yoram Dinstein. The Laws of Air, Millsile and Nuclear Warfare. Page 7.

166 US. Department of Defense. Conduct of the Persian Gulf War: Final Report to

Congress.1992. p.1-10
167 Chirac:lsraeli Strikes in Lebanon Disproportionate. Voice of America. 14 July

2006. [available from http://www.voanews.com/english/archive/2006-07/2006-07-14-

voal9.cfm]

168 Amichai Cohen. Proportionality in Modern Asymmetrical Wars. Jerusalem Center



http://www.voanews.com/english/archive/2006-07/2006-07-14-voal9.cfm
http://www.voanews.com/english/archive/2006-07/2006-07-14-voal9.cfm
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fausngSemdnanulddndrulugiionazulovsvesUszmaniieg wu Tugionis
NI shazulougvesili@uauntazally way LeNaTAIUNBIAIaImMNIToINIAYDS
ansgolin [udu

el efirsanandeiftaaiud Wunseniivsusnisaniuzvomdn
aulddndruidanusdungmnevdeanusifuulovs iswisaesunuméay
udusdiamiAeteiusgramandsslld wiAdiusngaeddyuisznsinesy
Funumalunsuenszwinvdnaulddadiuiisianiugnsnguanefundnanule
dnauiiannugmeuloie Bsldun nagnitu (Binding) 7isgiesiinendnaialdidndou
i ndnfe mé’ﬂﬂmﬂé’fﬁmguﬁﬁamwLﬂum;mmsmzﬁwa;ﬂﬂﬁuﬁUiim%’gﬁhmﬁaq
Ujtanu Lilesannndnanulddadiuuenanaziianiugmengvuneignszydy
audygmsaluaednvaldnyslaelnanniuanizuiniAveseudygiatuuds wein
muladndiuivaniuznanguinediiadunguuneaninUssindseninalssmanie
wiszagiumnudnanulddadnldgniulituanuediungrunedeniinanniiy
ognafnuauiuvinmildnanlfluneuiu lumanduiu mandnaulddadiugn
ihulfifieduiads iWundsduesdusznouiihiianisessema aasnaunneuuimg
Tunsimuaulsuiensnmadewiegniruussyduteiaueiivssmadludu wu
ndneuilddadndflildinagniuiiinuauifundnanulddaduifaniugms
Ny

2.2.2  deanarsannisldndnanulddadiulunguuneuyuesssuseniteuseme

dm¥unisfiansandesnisufuldvdnanulddndiulunguune
uywesTILsEheUsEmmiudedldnudtudefinsanansznis Ae Fosnnudsndy
Mas Anudemedensndduremasounasliiivuuin wazanuaunaiusEning
wanAUINTU VI SAUNANUY eI oty

2.2.2.1 FaRarsandruaudndunimms (Military Necessity)

o & & Y a & Y v A &
AnuIdunmmsiduteiarsanindutadelunisasisuinsnisidu
sysumenislauditmuneldlaiulasnguuieseninslssmanionaordinuienis
n13nns Janstanfdmnedinandedinudndu inguszasdddglunislaud

for Public Affairs. 2010. p. 16
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1 Y a 4 169 . . % 1 = o o q.'/
nolmAnNaUsElevUNI9N1SNMIS  Dr. Francis Lieber tonanifemannnanunatuves
AdpuIndunanisnms Fegnawivensulae General Henry Halleck Tufdamng
7915 (General Order) a18uU7 100 TUSEMININSANEIASINNANGIBIBLUSN1I1AINY
Iudunanmsvsznevlumeunsnisidnlunenisitgnisefvesasnsiu wasilu
WININ1sAYOUMEN e lagaedsnnnguuneadelngd (Modern law) wag 555U
= a wa 170 gj L4 o 1 b2 2 Y o a 1 v
Weun1syfuRlunsasasiy - sl anandisduduiivsnisiidfewegianiig
Wil egslsinny gilsulduvassazsidealuisesanudndunimmsesniiu 6
Uszihugoy sanaluil

(1) AoeilingUszasAn1an1snmis (Military Objectives)

AUNUIEYDIATININGUTEEIANINITNINIS 15U§’]ﬂ§]@§]jaéﬂﬂlﬁusﬁﬂﬂzﬂ
TukuiluRvesnguuneasauseinalsendnalsema (Customary International law)
wazUTIngeglusumngmneiduaisdnunidnus (Conventional law) lagiamiz
Usngegluted 522)"
Lﬂmﬁzaaﬁmdﬂ1ﬂﬁmﬁmwmﬁﬁ?mzéf@qﬁﬁaﬁ'}ﬁzpyiamiﬂﬁzﬁwmwmwaaﬂmmq

YINTASLNANRTUN 1 awnsadunaladn Tngazidu

Punaziinnudenleweuselorimansmmisteaslananluddudnly sndisgiauy
luefinUszimaglnaa1iien u1edin1 5730 (vica Rajic) lodslvinasiaslanfngtiues
Liduinguszasdnensnms Uszneudvaauinainandulumenaiseududiuu

169 International Law Commission. State of Necessity in International Humanitarian
Law (Report of the International Law Commission on the Work of its Thirty-Second Session”
para 27). Yearbook of the International Law Commission Volume Il Part II. 1980. p. 32-46

170 kUaa1n "“Military necessity, as understood by modern civilized nations, consists
of those measures which are indispensable for securing the ends of war, and which are lawful

according to the modern law and usage's of war”. 819U Karl A. Kaszuba. Military Technology:

Has It Changed The Rules Of Warfare?. Air War College. Air University. 1997. p. 3

171 Article 52(2) of the First Protocol :
“Attacks shall be limited strictly to military objectives. In so far as objects are concerned,
military objectives are limited to those objects which by their nature, location, purpose or use
make an effective contribution to military action and whose total or partial destruction,
capture or neutralization, in the circumstances ruling at the time, offers a definite military

advantage.”
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172 Prosecutor v. Ivica Rajic (a/k/a Viktor Andric) Review of the Indictment Pursuant

to Rule 61 of the Rules of Procedure and Evidence. .C.T.Y. 1996. para 54,56

173 Advisory Opinion. Legality of the Threat or Use of Nuclear Weapons. .C.J. 1996.
para. 43

174 Henckart. p.326

175 Australia, Declarations made upon ratification of AP I, 21 June 1991, para 4, New

Zealand, Declarations made upon ratification of AP |, 8 February 1988, para 3.
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176 Advisory Opinion. Legality of the Threat or Use of Nuclear Weapons. I.C.J. 1996.
Para 78

177 Trial of Otto Skorzeny and Others (General Military Government Court of the
U.S. Zone of Germany). The United Nations War Crimes Commission. Law Reports of Trials of
War Criminals. Volume IX. 1949. para. 90-93

178 Article 37 of Additional Protocol | :

1. It is prohibited to kill, injure or capture an adversary by resort to perfidy. Acts
inviting the confidence of an adversary to lead him to believe that he is entitled to, or is

obliged to accord, protection under the rules of international law applicable in armed
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conflict, with intent to betray that confidence, shall constitute perfidy. The following acts

are examples of perfidy:

(a) the feigning of an intent to negotiate under a flag of truce or of a surrender;
(b) the feigning of an incapacitation by wounds or sickness;

(c) the feigning of civilian, non-combatant status; and

(d) the feigning of protected status by the use of signs, emblems or uniforms of the

United Nations or of neutral or other States not Parties to the conflict.

2. Ruses of war are not prohibited. Such ruses are acts which are intended to
mislead an adversary or to induce him to act recklessly but which infringe no rule of international
law applicable in armed conflict and which are not perfidious because they do not invite  the
confidence of an adversary with respect to protection under that law. The following are

examples of such ruses: the use of camouflage, decoys, mock operations and misinformation.

179 Article 4 paragraph 1 of the Additional Protocol Il :
Fundamental Guarantee
All persons who do not take a direct part or who have ceased to take part in
hostilities, whether or not their liberty has been restricted, are entitled to respect for their
person, honour and convictions and religious practices. They shall in all circumstances be
treated humanely, without any adverse distinction. It is prohibited to order that there shall be

Nno survivors.
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180 The Prosecutor v. Milan Babi¢. Sentencing Judgment. 2004 I.C.T.Y.Para 50-51

181 The Prosecutor v. Predrag Banovi¢. Sentencing Judgment. 2003 .C.T.Y. Para 39-
a1

182 Report of Judgments, Advisory Opinion and Orders on Legal Consequences of

the Construction of the Wall in the Occupied Palestinian Territory. 2004 I.C.J. Para 157-160
183 Ibid, para 158.
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188 Yoram Dinstein. The Conduct of Hostilities under the Law of International

Armed Conflict. Second Edition. Cambridge University Press. 2010. p. 277
189 Article 57(2)(a)iii) of the First Protocol :

“refrain from deciding to launch any attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advantage anticipated;”

190 Article 8 (2)(b)iv) of the Statute of Rome

“ For the purpose of this Statute, 'war crimes' means : .... 'Extensive destruction and

appropriation of property, not justified by military necessity and carried out unlawfully and

wantonly;'
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191 Case No. 16. Dispute concerning Delimitation of the Maritime Boundary Between
Bangladesh and Myanmar in the Bay of Bengal. I.T.L.O.S. 2012 Para 477-488
192 N. Ronzitti. “Is the Non liguet of the Final Report by the Committee

Established to Review the NATO Bombing Campaign against the Federal Republic of Yugoslavia
Acceptable?”. 82 IRRC. (2000). p. 1025

193 C. Pilloud and J. Pictet, 'Article 51', Commentary on the Additional Protocols at
626.

194 Ibid.
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195 Yoram Dinstein. The Conduct of Hostilities under the Law of International

Armed Conflicts. Second Edition. Cambridge University Press. 2011. p. 131
196 Prosecutor v. Blaski¢ (ICTY, Trial Chamber, 2000), para 651
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197 Nobuo Hayashi. Contextualizing Military Necessity. Emory International Law

Review. Volume 27. 2013. p. 86-87
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198 Daniel Thurer. International Humanitarian Law: Theory, Practice, Context. Recueil

des cours 228 (2008). The Hague Academy of International Law. Martinus Nijhoff Publishers.
2011. p. 165
199 Common Article 3 of the 1949 Geneva Conventions :
In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed ' hors de combat ' by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated humanely,
without any adverse distinction founded on race, colour, religion or faith, sex, birth or

wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and

in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel

treatment and torture;
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(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial

guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red

Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by
means of special agreements, all or part of the other provisions of the present

Convention.

The application of the preceding provisions shall not affect the legal status of

Parties to the conflict.

Craig J.S. Forrest. The Doctrine of Military Necessity and the Protection of Cultural

Property During Armed Conflicts. California Western International Law journal. Volume 37

Spring 2007 Number 2. 2008 p.182-186
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201 United States v. List (The Hostage Case), Case No. 7 (Feb 19, 1948) reprinted in 11 Trials
of War Criminals Before The Nuremberg Military Tribunals Under Control Council Law No. 10,

at 1230 (1950)
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204 Article 51(5)(b) of the Additional Protocol | to the 1949 Geneva Convention :
(5) Among others, the following types of attacks are to be considered as indiscriminate:
(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated.

205 Article 57(2)(a)iii) of the Additional Protocol | to the Geneva Convention :
(2) With respect to attacks, the following precautions shall be taken:

(a) those who plan or decide upon an attack shall:

(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military advantage

anticipated,;
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206 Yoram Distein. The Conduct of Hostilities under the Law of International Armed

Conflict. (2™ Edition). Cambridge University Press. 2010. p. 133
207 C. Pilloud and J. Pichet, 'Article 57'. Commentary on the Additional Protocols. p.

677, 634.
208 N. Melzer. Targeted Killing in International Law. 2008. p. 293
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209 W.H. Parks. 'Air and the Law of War'. 32 AFLR 1(1990). p. 168

210 Jonas Christoffersen. Straight Human Rights Talk — Why Proportionality does (not)

Matter. Human Rights — General Reflections. p. 32

211 Lieutenant Colonel Kelly A. Wolgast. Command Decision-Making : Experience Counts.

USAWC Strategy Research Project. United States Army War College. (2005). p.2

212 Australia, Declarations made upon ratification of AP I, 21 June 1991, para 3.

213 Canada, Reservations and statements of understanding made upon ratification
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of AP I, 20 November 1990, para. 7.

214 Germany, Reservations and statements of understanding made upon ratification
of AP I, 20 November 1990, para. 7.

215 UK, Declarations made upon signature of API, 12 December 1977, para d.

216 The Prosecutor v. Vidoje Blakojevi¢ and Dragan Joki¢. Judgment. 2005. .C.T.Y.
para. 429, 541
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suaﬂﬁﬁméigﬁqfﬂﬁgﬁﬂﬂaqaﬁiimsmwﬂizL‘vm (Statute of the International Court of
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WAYavIEvBIng TN uEiela (Rules of Law) o AAYATITUIENIN
Uszinaaglalladindumiininwnudifininsiaduiousninineiafndagdu nnusag
Tmamnwinewindusuifinsanuazfunuamaiienyausyasduosngunasinm
ngvisnefiaganansadianuuloLd éfm%’mﬁﬁLﬁmﬁ’mgwmammmﬁ?u Losifaeneen
finnwlunangeaiduy Aafininerenvginsasnsiuysudsn (The  Nuremberg
Trials) v3ammaNnIN¥101YeYINIaIAsIULALAeT (The Tokyo Trials) mmwiﬁﬂifmg
wiudadigalunisieliuumfininuiiiewdnndanismanUssasdngunaeiuiang g
Ae eIy ITEnilssimAadmiuednylnaallly (The  International  Criminal
Tribunal for the Former Yugoslavia) kag A1a91158nINUTemad1nsusiua (The
International Criminal Tribunal for Rwanda) Im‘amammﬁlﬁﬁmﬁzummﬁmmqG]ﬁ
firnAdesiudesemaugasyninmdnanundunammnstundnuyuesssy Wy
919YINTIUAIATIN (War Crime) N159810N9UG (Genocide) Uag 81¥YINTIUAE
UyweyR (Crime against humanity)

LY 1 1 oL 217 v & [V v o
gNAIDE1TY AR Blaskic”  we9ANa ICTY Nlegausuinnanadining
Sullaveu (Command responsibility) ~ duiuni1snsevinlaguesdegladedudayy
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Faan Ui isdudyanamsinsuimnnisnssyianawdvsioduovan
. = = .,218 Ao a = v o o
nsaans1d (War crime) v3aluaf Erdemovic™ flinsufiasisesnisdesiumdsann

217 The Prosecutor v. Tihomir Blaskic. Judgment. .C.T.Y. 2000. para. 261
218 The Prosecutor v. Drazen Erdemovi¢. Sentence Judgment. .C.T.Y. 1998. para. 13,
17
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glnaande (CTY) Ieidrete 52(2) vesiBansifisdnation 1 deldnarinnislani
Wmnedildledvaneniawmng (Noncombatant Target) tUuafilufinnnusuiu
(Unnecessary) mana1a31 mslaufiiliianusndunasdmadenaideuegiaunnduy
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219 Prosecutor v. Stanislav Galic. Judgment. .C.T.Y. 2003 para. 12, 65-68
220 Prosecutor v. Pavle Strugar. Judgment. .C.T.Y. 2005 para. 261, 449, 460
221 U9 52(2) of the Protocol | : General protection of civilian objects

2. Attacks shall be limited strictly to military objectives. In so far as objects are

concerned, military objectives are limited to those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or

partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a

definite military advantage.

222 Prosecutor v. Kupreskic et al. Judgment. .C.T.Y. 2000 para. 513
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W1 "89ANISUILA" (North Atlantic Treaty Organization — NATO) tHusu lngasnns
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AunlalFSuUFTRNM s sTauAmanmslueinUszinaglnaands (The  former
Yugoslavia) InefiimguszasAiitevignnisdemnsny (Slaughter) vesynsauuiilelulely
13 udanstsdulviedndinyuseme fie wigaasuasiu Tasiyiy (Slobodan Milosevic)
Ifdsamiasaiiemdegivesnisdunsmynduaudonfiding wieuts anifes
Uszifiudesnsduasesdlisuuiniuagmmanitiymifan esdnsseninsussme
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uywesssusErissmatenslasiuagmsdsulumgnisaififetuaidlulssmesine
Wy lunsdlfiesdnisisinynssuanaldinindinsalifvadunisldszidnandias
esnmsnsgidananfuiinsidwansenusewaieusgislaidida Tnglddudui
nsnsevidanaridunisasidinterdmuavesnguingluiesnisseslunislaud
(Precautionary in attack) Tastai3esnsszyisang Fesnadenisnislunislaudi
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laigududneg (Unnecessary suffering)

fiail asAnsuldiRsudoniFesunwesTINTuangs wimldufiRnu
ansmaziidfnydenssudulsslevidenyvessauli Snvis osdnsdislnunssuannadly
Iiseanuesdnmsunldluaudumaidesmsudadeusonounslauiluudnudngn
Tunandesn Fedeidudsiglanfazfosnseidaiildseyliluted 57200 vesfians
WiaBuadudl 17 waglud 2003 Human Rights Watch (HRW) lisneauludnvas
Ferfuiumenuiiesdnisisinenssuanaldingysznimeanin fe 3ean1sufiAnis
manmsvesanizeiniludsn Tnslamenisitansseinlévinislaufuazduman
N 50 ads nedvonfidedindusiuiunds Snsfs HRW  Sanudinislaufives
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(Satellite Phone-Derived Geo-Coordinate) @vasdn1sisinunssuainadeinduns
Taudflduvsuenitmune (ndiscriminate Targeting) Wi eansgaLsnlaoanu
Tudsinsdandnldieinfunsleudfildudaenidvang wszidlofiarsaman
ngvinenude 51@)b)”" vesRiBanaifiuing atudl 1 mslaudfiliutsuendmng

223 Article 57(2)(c) of Additional Protocol | :
Precautions in attack : ...

2. With respect to attacks, the following precautions shall be taken:

(c) effective advance warning shall be given of attacks which may affect the civilian

population, unless circumstances do not permit. ...

224 Article 51(4)(b) of Additional Protocol | :
4. Indiscriminate attacks are prohibited. Indiscriminate attacks are:

(a) those which are not directed at a specific military objective;

(b) those which employ a method or means of combat which cannot be directed at a

specific military objective; or
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TunguaneaywesssuseninUszmaiafsdesiunsley sufeadesiunalselov
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foil 1 voseudyn) ENMOD vi5odofl 8 155A 2 vedsTauYYNTalaH A.A. 1998 LATVN
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(c) those which employ a method or means of combat the effects of which cannot be
limited as required by this Protocol; and consequently, in each such case, are of a nature to

strike military objectives and civilians or civilian objects without distinction.
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uanNnnuInendnauunsygituted 35 wag 55 vesiiBansiiuLAy
atiufl 1 uazdo 1 veseudayey) ENMOD ud fsUsngmenansdugiiieadesiunns
AunsessTTNvAnsdenlunnmsnidaiuniienss nandelildinisszyizesann
Aumesedunndonlnensiudetasidunssiiadnsuiausenislunistdisnislagly
M5UT59 TAUTEAIAMIENTIMNG W eudyangaen atiudl 4 ddaenisianTw
nOUINELkarIAUsTINAlUNINAIRTIMNIIUN A.A. 1907 (The Hague Convention
IV Respecting the Laws and Customs of War on Land 1907) #igansa1aen1svnulal
whadivinlimelalieen wiafiv wieutavdnduquaznislduuaiidelunisiamsy
A.A. 1925 (The Protocol for the Prohibition of the Use in War of Asphyxiating
Poisonous or Other Gases and of Bacteriological Methods of Warfare 1925)
BUAYYIININITVNUNRAIUT NEH WAzaAzaND1wUATLSE (T8) Wasnandu wazinmie
miﬁﬂmamqﬁmé’lﬂf A.A. 1972 (The Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological (Biological) and
Toxin Weapons and on their Destruction 1972) aydfyay131938n159u%38N15311
nsldensitenaneliAnanudsmesuiuruaviolisidatmung a.a. 1980 (The
Convention on Prohibition or Restrictions on the Use of Certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have
Indiscriminate Effects 1980) 1Judu

2.3.1 99 35 2557 3 kazds 55 755A 1 VBINSANALNUANAUUN 1 A.A. 1977

Uail 35 33357 3 wAzdeil 55 3337 1 Yosismatiudvatun 1 A,
1977 Wundnnguunefiiieitesiuizenisquasesdiindenluniinisaldaiuni
9175 Wneden 35 2330 3 Fulunaniiugulaseyin

“It is prohibited to employ methods or means of warfare
which are intended, or maybe, expected, to cause widespread,
long-term and severe damage to the natural environment”

wagded 55 9530 1 laseyi

“Care shall be taken in warfare to protect the natural
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environment against widespread, long-term and severe damage.
This protection includes a prohibition of the use of methods or
means of warfare which are intended or maybe expected to
cause such damage to the natural environment and thereby to
prejudice the health or survival of the population.”

Fuflodunaudansdiuléinieds 35 wasde 55 Saruadendsiluna
audemesuiinainnistend Faduanudeniefiiduiniie sseveniuu way
JULIY (widespread, long-term and sever damage) WATD 55 ﬁ]:ﬁLﬁﬂUﬁﬂ’liﬁﬁJﬂﬁaﬂ
dunadaulunmsinnneamsn willymiduludeadeveste 55 fedn nsiide 55
Tud "sauvie” (include) wazfin Tasnsdanann’ (thereby) fiagliiifunisOadou
aunienuagsenvesUssrvuiiu flsudnaiuidanueauaioay nande
AsldiAIn "sauste luusslentu ssnermuindunisliedviestsle

2.3.2 49 19337 1 Y290YHUQYIENMOD

PUFYYT ENMOD fhunandediin the Convention on  the
Prohibition of Military or Any Other Hostile Use of Environmental Modification
Techniques  Wienmwlnefooudynnivhemsialdinadiansdpulasdundeon
Tumamnavdelumdulaidudsingdule e 1976 Saguszasdndnusanissis
ayﬁmmnﬁ%umLf‘immﬂmﬁm%’g@mqiﬁﬁmiﬁmmmamﬂiuiaﬁwmmqﬁﬁlﬂumiﬁ'}
ansy lnglanziosmavidumdesesanizeuiniluiiaesuisauy Faduns
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ENMOD lsgyin

“Each State Party to this Convention undertakes not

225 N. Ronzitti, The law of naval warfare : A commentary on the relevant

agreements and documents (Dordrecht: Martinus Nijhoff, 1988), p. 663
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to engage in military or any other hostile use of
environmental modification techniques having widespread,
long-lasting or severe effects as the means of destruction,
damage or injury to any other State Party.”
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Usziudeswanunnsdarulddy audeyy1 ENMOD snfuundydAfisdaaionis
¥asuandomduens (Envionment as a Weapon) lidagidunsldinaialas
paenauNsAnLUasAnndeN Bsmsdnanilingusrasdiiagldaaandomdueioile
Tunmsussathmnevidluanizmsdniumensuadlunsdflalianmgnsdatums

9175 dunalinAmnudemeiindnewine  (Widespread) s¥estaanenuiy (Long-

226 @ 1989910 Ineninusany 813619194 wiN 66 - 67, N1sAuATEWIAToNlUNgYNNY
UYBHTITUTENINUTEANA © NANTENULazLUINIveUsEmnalny, anzdfa1ans 9u1asnsal

UL, 2551
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Lasting) %130 Juwse (Severe) FaAinsseiiaiuniuiu (Long-Lasting) Tuaydayay
= A & 1 A A 1 )
ENMOD agnsngfisszaziiailutimangifauniayieganisnils

Faazuandrsanveuluanisteduldvesde 35 waz 55 wvosiizans
anAnatud 179zuesinsldismsiaglunislasdgfinmluaninznsdatumenns
Wity Tnennslaufsanannazdeslinelhinaanudemeinireaans (Widespread)
728210818917UU (Long-Lasting) wag Jullsd (Severe) Fawandeuaznaraidumienn
n154U (Environment as a Victim) laleiduensildfsluoydayny ENMOD Uszneu
fuluudresifiony f1in szelianeIuil (Long-Term) wesfiansifisifuatuil 1
lailgfnsszyliegnadmau udluiuszgumansyeldifiaueineramnefmenssy ™
fiail Jagtunguaneisaesaduidunguunendndiindisnisfuasesduindoly
ANINTUTANUNID1YE

viega Fadildnandlflunoududn udnaulddadiulunguune
uywesTTsEMIUsEmadnAndesiumsiuasesdanndenlunninisaidaiunis
9175lundfI9 AdAnademeiini1eunng (Widespread) 52821981879UU (Long-
term/long Lasting) waz/m3aguusd (Severe) Llunisasvioutananauladadiulu
NOVUIBNYBESIIUTENINUTEmA Baulidnaglidinisseumimmdnauladagdiulu
undyeiRrananifinnu Fadnenulddndiu a gadfenadnsvinean Fsanulddndiu
TunadwnddsnanidosnnannisznsgimdnAenislaufitmsnemsmmsilddndou
TunsTawidadudunouisnislumssiogluninisaidnfumsens

uiognslsAd WeRinnsandsingusrasdvamdnenallddadanlunguune
uywesTIITEIsUsTInALd avdunalddimdnignairetunnieliaruddysuns
dudunislasmavnadundn Wundnidrandiieaniuessglunislaud lallandnid
fnquszasivaniunmsdunsesdsnndonusiodidla fausidunndensziodunaiou
PN gVLNELYBEsTINTENINUTEIMAfnY Fafulymusmdnanulddaduly
NOMINBNYEYsTINTEnIYssmaLiloduasesdandenluaniunisainsiniunia
01570 TngUsrasAuasivemdnalidndnlungrineiywesssuseninaseive
liléfiinguszasdlunsduasosdanadendunan Jymluduundygfdeduases
dunndesluaniunisaimsdatumaosifiedsdfnuagliidoiau wagdgminisvin
nalnlunsmununslivdnaiuilddadiuiiieAunsesasuindesluanunisainisdniu

227 Ibid, p. 80.
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198178 Feldgrunanil azgnudnazifuihulnendnnislesiuarminlunguung
Auwndeusenirwseimadellouaznadluundaly

nUsgifdansuasiauinisvosdnauladadiulungvuie
uywesTIsEisUssmadedidouldseylilunouduty ssansdunaldindnaniu
Iednanlunguunesysesssssnindsenadundniignairedunniiienuaunsld
o1suazmuAuslanAdiensedi Welvaunsaussainguszasdnmanisnmnsmud
Usvasdld Tnonadwsvesnislavdtuaedodlifuamudemeifumnauasdesiin
aunaszninaisnslandnlduaznadnsiiin a3segAndnauladndrulungmane
uywesTIuszvinUsemadundnnisiiieadestunisduasesdanndouluannede
finnmsenys uindndanandalitymannineg TnsameizestymiduingUssasd
ypandnaulddndiuilineulandlunisdunsesdanindon Jymiinainaiy
AauLAdevasfunildiaudaunagldasnadesiuianuisuailunisdunses
Awandon mutstlgmlunsuanalalunsauaunslindnanulddado wuinng
Aupsosdanndonlunnnsaidniunenysieldymediann Bnsuiefiazansn
uAdminsduasesdundenlunianisaldafuniseisieninimannisiesiy
daihlungrinedsiadensenintesemansandeduld fefideuazldnaluum
skl
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nann1stasnuatamilunguunedaindausenitelsene

Aeulananimananuladadlungruneuywesssuseninseing
Idundniiugtudiefinsannislaidmnemamsluannisaidaiunisens s
wé’ﬂmmlé’ﬁ’md’mluﬂg%mstwsJﬁsimwd’Nﬂ33mvziffu dundnilsiudalasuen
sonudundnnisisnnileysznisneuinnsansuihlugnsussaingussasddneiu
Fainannliluunil 2 wénanulddadulungmunesyuesssuseninsseimad
psAUsznauiireuddaaulunisiiansan deusenoulde sadusznouduniy
Fudumamms ssduszneuiFosmudemesoTinuasningauidosliiiuruin uay
psAUsznoUEBIAIANRaTEN AN AT LT Umav ST UNEnaY wes I

Tuund fidsuazisuesureiandnnisdesfudraniinlunguuie
Aundouseninalssinaneu %aL‘ﬂwé’ﬂﬂ13ﬁu§1uLﬁaﬁ%ﬁﬂﬂﬁmiaﬁmEJL'%'awé’ﬂ
aulddnduiiunsndoglundnnistiostudrmiing uarluneuievesundideuay
AATEAnsalAneTErINUsEInARENIal Gabcikovo - Nagymaros Project 1997
sersansssin Tuazassasgalaie” SdustiduedfisagfsTsusening
UszmaldiunAniFomdnnistesiudimihlungringdunadenseninsssmamn
finnsanafdanndouagiusutn naonsumalduaniuufnuazosdusenouyeman
nénmsdestudimiinlunguneduindeussnitaUssmaseninegnadaa yuviad
Pulp Mills szminseaudtuazginis”

28 Judgment. Case concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia).
International Court of Justice. 25 September 1997
2 Judgment. Case concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay).

International Court of Justice. 20 April 2010.
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3.1 wndnnstasiuarwmthlunguanedandauseninelseme

Aufindnnistestudrminduiivamdnildfinagniunianguane
(non-binding principle) \JuLiteamannguunesenineUsemailifinalnnnsaduly
(soft law) " 1flesa1nin WeldRansaniuuiasisgiifsadesiunisduases
Awandouluuiunseninasemaudn ?iqLﬁmﬁu'1ﬁﬂﬂamim%’giumiLmiw?m%maﬁg
dusaudsnisinuansfinuisliognainfsnfufluseduseninssmafe "s1una
o5Ulng" (sovereignty)  ag3gazdosdniiunislasuiiefiay lalvisunaesulneveny
gnanseunsetiuneuas eglsinmu Sganunsaduiiunislagildnelusanfuunuves
au agdlsfiny Wonaafeiudsuly ussanfsreqlddaiuin nmansevienulsl
Fesusidmansenusodgauringy mnudransemusinaalddusnu sty siuds
msisslimnuddyfunsiauiassgiauasgnamnssusnniiuluauasiaonanseny
HrafesiiAntu Insawnzranssnumaduandon 1wy n1sddesaiufivainlsany
QLGRVEEH miﬂa'aaﬁuaqLﬁaLLaz?ﬁUﬁQamLL@J‘&Wé’maaalm&Jﬂimmﬂmsﬂﬂﬁ’@ﬁgﬂ%’%
yi3o Mafsanaiinuanuiishelagsirannsidamutuneudigndeaniumdn
enenans Wusy

Y v
v

all MNnangIuNIINeIAan sanunsaigatlainnisnseyintiedula
danarioAaandonotiuriase fuduussnisginegdaldBumiusufielutuusnients
panunasn15al (Declarations)  tleaieaudamilefulunisinudaninden 3
waaen1sainenalinagniunungningusagnsle nszusasigfanameteusng
AnudnAanivessrunveiulnsvesay ulii Auoasnisaifandriduifisinisuans
LAATIUITIUAUVDIUTIATTH 9 Juifieanisuansnisseuiudesninuddyves
dannden waghifinatidunioyniiunungmine uiknasnisalfananfiuiouiaiion
Suladuusniiiluganudufielununsenivdssnafiazldunsiauuasina
AN Mesaly

230 Fabian Augusto Cardenas Castafieda, A Call for Rethinking the Sources of
International Law: Soft Law and the Other Side of the Coin, 2012, p. 281

231 Mohammed Ayoob, Humanitarian Intervetion and State Sovereignty, The

International Journal of Human Rights Volume 6 No. 1, Spring 2002, p. 81, 98
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[

= A [y 1 <@ 1 a (% % & A v
Felunsaldl usIASTAteILdtATEiivannislanann1snianiun
Jostundunsiefaziindedinindaunaianuiglainduinlunaz azdinalisaune
dl’ 14 1 % U 1 4 . . . 232 gj dy U
Usznaau Fslaunnannistiesiuaieuin (Precautionary Principle)” v19il Afunse
AINEIBINANINAANIINTEYIVRISTInSgnilslaeSeluazaslavseluddlanaznaliin
ANudeniefina iy asuilanariuly ndnnisdesiuarmilagniinunuim
wazAudAesnnidundnnidusransanlunsUeduld naenauauisatesiy
nsiindunsglaluszaunis awirlimdnnistesduarsmiinatsundunginuend
1 Ql":l v v ¥ 233 = v ‘:i a
nanerdungranesenitssemeniinaGaduld (Hard law)™ lnefinagniuiiiinainnig
aswluausdygvsenisinluayifnisaliunguunenieluvesusasssine

3.1.1 FTuinsvasnannistasiuatesmilunguanedaindansenineuseing

Hosannudnanulddndiulungranedindouseninausemnelald
Unnguundnnsidutamiioundnanulddadrulunguuneuyvesssuszning
Uszina usindnanulddndnlungmnedaunadenssninsemailfunsnduegniels
ndnnstlosfudroth fafu filsuisfodatanisemdnnstestuaiemiily
nVINEAUNAdBNTENINUSEIMANALUIAN LALLM T RNULNANVD ALY saTY
fateluil 1) aegaiuiouufnanisssdu (2) TafeunsusssuanUssssidnge
dunndounaznsiaun ad. 1992 way (3) YIMRINTUTEYNANUTEY1IATINY
Aanndonnazniswiau a.A. 1992

3.1.1.1 ¥293aAliaanuuIAnvaLea sy

windavendemdnnistestudrminlfiAniuadausnluussne
wosnillutlaa 1970 Famsszuraldesnulouienstestudmiiiiiodunses
Awandeunglusena nandeluisszesiai uriiwesudldtauesvgia
Lﬁaﬁwmﬂizmﬂmawé’amﬂ?’{uqmaqmwﬂaﬂﬂ%’jﬁﬁ 2 Syuawasdulinisaduanunis
Usgnougsiadneniitndsseldfaunnadguazniaonvu Tnsangnsaiuayy

232 Marko Ahteensuu. Rationale for Taking Precautions: Normative Choices and

Commitment in the Implementation of the Precautionary Principle. p. 6-7

233 Rene Von Schomberg. The Precautionary Principle: The Use within Hard and

Soft Law. Symposium on the European's Parliament's Role in Risk Governance. p.147



971

o 230v v i a Y] ! a
Q@ﬂqwﬂiﬁmwuﬂ ‘L@LLﬂ E}mﬂ’]ﬂﬂiﬁmiﬂﬁu@% Lﬂ%@\ﬁﬂu{ﬁ LAIDNANT LAY NMNIVUSINNLID

natin1sfiinguszasdndnvessguiaesiulininud fyfunisiaunasugiauay
geamnssuneludsemeegnaann Tunanduiu naulalvanudidgyiaransenuain
nsWaufnanildedianuazdsunden Jsdenalvissuuinawazdundesly
woswnil lnglannzognads anmuandonlungavesdu Berlin) Faduillomaisves
Uszina wazanmuwinaexluuasduysn (Hamburg) 55@Lﬁmﬁm@uéﬂmamiamaLLaz
Msvudsmziaiinuidevnouasidonlnsuogiann

(% C%

Ssunateasiuddladinuanannistdestuarsniuiduun Fadunis

<9
¥ v Y

UsgneuldsiniundngneuafivilugSulinyeu (The Polluter Pays Principle) 1nag
na1wad nannislestuarmiiietulueesuiilugin.a. 1970 U @uldvedn
e ¢ I ¢ A a L. 2% % A oa v 9 va &

nanvesuasnasnIudu"  (Vorsorgerprinzip)  @sfluFunuaznisusulemiululu
enafeafuiunananuladadulungrunsdauindeusenitslssmeludagiu
Na1Ae 1IN3ERAINLESINABIILUTEAUAUNTUNTINTOAUAENIEHDRILINADUT
237 Y
7 Tunaslesiiu

sunsefinanliiindu wininusinginlalinuidssainnansenulaiindu A

ANa99eiinTy $39eAveaiun1snnIang (Gefahrenvorsorge

Julldresnisdesiuanuidssdind1nasssfaignasivdey uaziianudesiueglu

szauiigs wmsnistunistesiufanunsaniagihunldlaleennsnisnlddesaenndaariu

a

nafia1ainaziindas (Risikovorsorge)™  a3sagiindnanulddndiulugaiifuiios
wlevignglulssiveeosudl usndndenannlasuniseensuiaziiluusuldedis
nandesamgluszauglininglsy wasfoilusnguvemannslesiuaimiilu
sERusEvisUssmAlunadesn”

234 Wendy Carlin. West German Growth and Institutions (1945-1990). University

College London. P. 1-5
2 Exhibition Catalogue. Environment has a history. Ministry of Urban Development and
Environment. Germany. 2011. P. 10-13

236 Nancy Myers. The Precautionary Principle Puts Value First. Science and

Environmental Health Network. Bulletin of Science, Technology and Society. Volumn 22.

Number 3. June 2002. p. 211

! James Cameron et al. The Precautionary Principle: A Fundamental Principle of Law and

Policy for the Protection of the Global Environment. Boston College International and
Comparative Law Review. Volume 14. Issue 1. Article 2. 1991

e Wybe Th. Douma. The Precautionary Principle. TMC Asser Institute. Netherlands. P.3

2 Margherita Poto. The Principle of Proportionality in Comparative Perspective. German
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3.1.1.2 92970UN15UTEYNANUTZVIVIN TR INFDULAZNITHAIU

A.A. 1992

aovdsaniwesuildnsairsuuifnizesnistesdudrmi vied
138771 The  Vorsorgerprinzip  teasuillanwgngnuinausiisninudAgaesmnannis
fanamlunfinsussgungrinessiuseninassmna Ssldfuniseensuluiivssyumngg
Tnglamesyyanund u njsanenisdulula.m 1972 MsUssyuuIUITRUTLLY
(Breman) Tl 1984 MsUszIwIMATingsaeuasy (London) lull 1987 saudanis
Usgauiingaan (Hague) Tl 1990

dnsunisUszruuumi e npananlady fadunisnudiegindy
yamsafausnuesusIFILIuINS IR i Ussguiudesnisduasesiauindon &
nsimdnsnefiiieatesivduindeninanifsanazuInusanfumansiznig
neevtindennnuddyuosdansunonazanudonioredauindoniigelu saud
wnAeTiiiuindsnedeudoulnsufardsmadeTinuyudfdoulnsuie mszie
Tuywdidudiunilsvessssund syvdieduduniesduindon nasaaunisi
UsISEeFosnsigduaiundnnnsAuasesduindesilusefuseninsUsema G
sernfunuanganan IfiiiuiosiesfuiUssifusunslostulasimundsunden
wazayudmsdudsignliaudfgidudduusn mmeigislidaduimanseny
Seussedunndeuiionnaniniuluomanmnlifinstostundonfunsdeednw
AundonfidsmedeuntntusudunainnmstaugaavnssuuaziasusAadiunn
Auly Felunisuszquandszagfnd a ngsanenleduil wesuiuagUsendly
annmglsuldinisnandmdnnistestudrmihiauldindeduldnelulseineds
UsIA SR Aiuisie wasiiuseyuildsuliuavasvioulilundnnnsi 21 (Principle
21)  wpeAUsEnAiUTEyuanUssrAinfeduandouvoyud a.a. 1972
(Declaration of the United Nations Conference of the Human Environment
1972

Law Journal. Vol. 08. No. 09. P. 837-840

20 Principle 21, Rio Declaration 1992
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amiumﬁﬂiv%mumuuuu S neneuLans i AuE AN TE N UL
AUIINAARAANMNTIIATRENAGIUIRGRN HANTENURBTLULTNATNGY HaNTENUsE
Hnuuazszuunmsdanisuaniigludsay sfwansevudonisiltuyAaundeumditu
Tinduuluanimdy afudefinnsuimiudeifisndazaundnineaansuii
nansgnumatuumuagliannsoflasyilidaundoundumgauanysaimioudsld
3oz nduIndanmAuniendeve ninuddndudeddiunuegig
1mFa (Considerable Expense) $aufie n1slszeziiatgnuiulunisintnveads
wagHunaninuandondanailinduangauanysal’ deluanudusiuds dumu
UNIAIBAINAIEINTITAANAINLANINUTIANTTA 3T an1sTesdulalinanssny
Aswndemintudoudusn Inserdoaruimiossdunelulszmaldunnisesn
ngvanevideseulsuieiodunauaumnseyiilagagludsema vielussdusening
Uszina lngnisasisanusiuiioliineziluaiududoninavsoninusuiionnna
melaansnosinaau

dmsunistssrundsdl 2 10T 1987 IRAamUsEnemouneu (The
London Declaration)’™  Fadunisuansdannuddnueamdnnistestiuamiiim
Mﬁﬂﬂ’]iﬂjﬁlx‘iﬁuﬁ’mwﬂ’lLﬁu‘lﬂﬁﬂﬂ’]iﬁﬁ’lL‘ﬂuLLﬁSﬁ]ZLﬁﬂﬁﬁﬁiuLﬂ%@ﬂﬁ@%ﬂﬁ’]ﬁiyﬁﬁ]%ﬁﬂﬂd
nsfuAsesdaIndeveteiiuszAnsnn Snviinsuszruiinduasiusnifinnsnanis
msihmdnmsdestudrmiiuufulfliidususssueiauiass nmsiaussuuuy
wareRUsenauvamannislesiuarminluseiuseniteUseme In1saniieens
wadnslunsalfiussanfganegsadefulunisldndnnisdosiuarmihsiuiu uay
Ussmiﬁwﬁaﬁamsﬁuﬁm%’g(ﬁmqaau%"uﬁ%z%’ﬂmﬁﬂ*ﬁuiumiﬂgjﬁ’ammé’ﬂmi
Josriuarmi

dmsunmsuszauededl 3 Ul ad. 19907ingaien Ussnauisonaus
UsIIMATLIFINsUTERNlAUsEMETaztvdnnnstesiudrmihunuiuldese
doiiles wagndnideanisnsyinistagfineliiin audeneiidmassesenn (Long
term) 3190173 (Permanent) fausiinagliifivnnanisingimansiutuousn

241 Final Report. Considerations on the Application of the Precautionary Principle in
the chemicals sector. T.M.C. Asser Institute. August 2011. P. 11-14

2 James Cameron et al._The Precautionary Principle: A Fundamental Principle of | aw and

Policy for the Protection of the Global Environment. Boston College International and

Comparative Law Review. Volume 14. Issue 1. Article 2. p.8
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figaufadonnersemiannnnasnsgyndunadnsnainitasiininiu Sghaisnas
wnsnanisleiuamihunviuldiiedunsdesdiummadussenioanudene

o

orainduls waslutiRedatun1endannnsussguingaen AMeNTsNIBNISATYENT

D

EfLiU (The Economic Commission for Europe) iﬁ%’mﬁ’jﬂmiﬂizﬁuﬁﬂmam%ﬂ
Aiisuuszan Fluneuvinevesnsussyalddinnsussniauaasnisaigedilafinagniu
n1nguuY (Non-binding  declaration) fifidedn The Bergen Declaration on
Sustainable Development Tngussnndldliansuauiulunsfisznserinislag
TiianuaenadesiuiFosmsdostudimihfiazilugnsiaundiddu (Sustainable
Development) Faduinguszasdfiddgfianvesngneduindenseninsssina
mnandnaziualenglagiieadostunsimunfididu Weveduazdoiizns
(Method) wazn1sUfUR (Practice) Aifinnuaenndosiundnnistiostudmi bl
11nsNIMeAsIndeuiazussainguszasdlunisinsuleuiedinannazdoady

a

11nsnsRausaaauunele duszansain wazawnsaneulandlunisuidymine

1%

ANMULELMENAIANINANEIREARTULA

(%

Tudifendu AAveseudya The London Dumping Convention of

q A7)
¥ %4

1972 lemnasiazderuldeydyadiwiululszsnuniiferdesiussmannistosiy
a2t lpgnAlannasin

“The party agreed that .. [alppropriate preventive
measures are taken where there is reason to believe that
substances or energy introduced into the marine environment are
likely to cause harm, even when there is no conclusive evidence

to prove a casual relation between inputs and their effects.”

svannsadansleiiunanudsiunsussyuiingaent 1990 ldnnen
ungmsdnaulavesnd  Aedaufinlifindngrumsineimanifiiieswediaziigatiiaga
Foulessgninsavnnasnaresnsnisih  Ssanafaunsalindnnsteatugaamiif
anansaldle
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3.1.1.3 NaN1TUTEYUANUTZVIVIRTIAWHIUINFDUUAZNITHAIUN ALAL

1992

Avddyflaniiintulud e 1992 Aomafnnisusssanuszeneid
fhedunndeuuaznsiau  (The 1992 United Nations Conference on
Environment and Development) fluasslawnaiuls Usemausida dadunisdsegui
Usim%“gﬁmGﬁ?iLGfJ"]i"JmJwﬁqmiﬁmwﬁﬂ5qmmﬁﬁmaq§qmé’amazmiﬁwmﬁhj
WPYUIINGUINDU ﬂ%qagﬁﬁaumﬁwﬁ%ﬁms%’mﬂﬁwm%’jﬁ: nann1sEeglunguang
%qLmﬁamijmﬂﬁvmeléf%“mﬁmiﬁmsﬂwé’ﬂﬂﬁ (Principle) mmﬁflﬂivmmmq
ImaLawwvmﬂivﬂwﬁmﬂivwawﬂivmmmwmuaaLL’;maammuuwa A.A. 1972 usnda
imewwiﬂﬂsﬂwaauﬂﬂﬂgumaaml,ﬂu'iﬂﬁis:ummmi il N3IANSUTEYY
avUszrmAidedanndouaznsiann a.a 1992 Ssdedugelmivesiauinisves
nVENEAIAdBNTEIIUSEINA

Tugail Mé’ﬂmwmGﬂuﬂg‘wm8'3'@mé’ammdwﬂﬁvL%ﬂié’ﬁmm%’mLw
3 ﬁmqqﬂgummwaﬂmwmuhLﬂaiusaﬂi’s naena Sgrnendavsuayminfianail
ﬂ{]‘mﬂEJENLL’JﬂaaﬂJiuﬁﬁ’JN‘UiuL‘VIﬂIﬂ’J’Nﬂi@‘Ul’J 9390efinnsdnnsUsy wmauimuu
UszifuiFeansiannfuvan (development) Wu msairsszuudsnuiiianuasysal
viensiautegededy FeUsziiudesnisfmundinanidinsmugldfunisdy
danndeudiilaiinuneutieilagianznisiiauddyiunisiesiuaizideu
nszan (Greenhouse Effects)”  Feluatutu fouslaiusngaaideulosinnisnsesh
veauyudladnadanisyiliiinn1isseunseanudegele Ysenauduliusing
vangIuMSInemansidnaiuayuiisame wiussnigenenfsaiiesulatuiiayly
wnsn1snstestuarmiiauiansiuafinuaslililumuaadsneg wsigmnazs ol
nadnsrasninnnzifounsyanaiequdd envaztiunisaeiulufiazaniuiedu
il weznadnssinanoradunadndildannsadoemiomirnduuduwuuiy
1680 dwsuluneuinevesnsusyaldiAndsenesle (The Rio Declaration) @slail

o GUnther Handl._Declaration of the United Nations Conference on the Human

Environment (Stockholm Declaration), 1972 and the Rio Declaration on Environment and

Development, 1992. United Nations Audiovisual Library of International Law. P. 3-5
24 Background Paper prepared for consideration by the high level panel on global
sustainability at its first meeting. Sustainable Development: From Brundtland to Rio 2012.

United Nationas Headquarters. New York. 2010. P. 7-8
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HAKNIUNIIN MY (Non-binding) Ieesesnisdesiuarmthlaunngeglundnnis
Vo9 15 (Principle 15) vasaUszniAatuil Fslanarilian

“In order to protect the environment, the precautionary
approach shall be widely applied by States according to their
capabilities. Where there are threats of serious or irreversible
damages, lack of full scientific certainty shall not be used as a
reason for postponing cost-effective measures to prevent

. . 245
environmental degradation.”

fiai Wefinnsananmdnnstredunds wiulddn Ssanunsaldunnsns
nstlostudrmihnudnenmuesdsluaniuiiiiusngiensanauidensaagll
asavlinduiduanmanldify ededsliannsasddldiinisuandngiunia
Inegnmaninuueuazfumanalunisidounisldunsnisnistiesdudrmiisiede
Sunmeuazanudemeiionnasfntusudannden ean iuiivsuinduiindnns
JostuarmindiuanzuinlovienisluvesUssmasesudildaduunie
Aupsosdanndonildfunansenuannisiaungnavinssunelulseiva sounussen
e ldnseniinfeauddguesnisfuasesdunndeunarldsensunannisteaiy
sranthauldfiunasnisalsiudy (Declaration) #slaifinaynitumangmane (Soft law)
Dufissuuamalunsdniuulouisuagnsufofdessdugluseduseninaszima
unsgamdnmsdesduamildnasundungranefifinateduly (Hard law) Tudes
yosaninay MnduAndnnstestusmtnifuiivmdniiingussasdifisaioteaiu
Sunmefazinfuaanadeunvintu udiudausd a.a. 1992 unumvemdnnisteafiu
aranthladldfafenanisdosiudunseduinviniy mnuddadundniugud
UsIige sl foRiioidunyuadffiashlugnisussaingusz asdvosnissimun

figfs8u (Sustainable development)246

2 Principle 15, Rio Declaration 1992

2 Gunther Handl. Declaration of the United Nations Conference on the Human

Environment (Stockholm Declaration), 1972 and the Rio Declaration on Environment and

Development, 1992. United Nations Audiovisual Library of International Law. P. 5
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dullesninfinvemdnanumstesiugimiitymauadeulyle
Anudifiessgladandofofuunulafuusumdariigu mnudldqnaniluiuinmeian
wnsglndldsasneg WwulunsdlvesmuenafufiviiAnainlssnugnamnssuuuinie
aumslagauluaseunqunzdnlus unauiany wazniwmeuldvesuseinalng auvi
Tiuszrunaidiodusis 4 $5lésunansenusiogunninme s eliAnaude
yadanndeuesnsguusaduiu wull Wendnnstestusmildlfdundniisslngg
wilianansonsshldifisssadionritu mnusdesendeaudnileturesusaisaine
Tunisiiunsesiesiuiivesnusznau saudenruansavesudazy glun1susuld
nénnsdlesiuaimii esdusznevvemdnmsdestudiminisidudondouselovd
dieliussauszinanig ldinesduusewmaiinauindavs eUssimaditndaimu
annsntmdnnstosiudimiiluiuldldmunuaaisaveany el esdUseney
vaandnnistlosduarminlunguunesdunndeussninsszmausznaulsag 3
psAUsznou Toud (1) msnseilunistesiudimihasdesdingUszasdiotdostu
Sunsefimdanintu (2) Fesdimsfinsandonadendy (3) dosdinsfasandes
dFunuuazmaluladiivinga

3.1.2.1 Mmsnseidesdiinguszasdinaliosiudunsneninasasiady

peRUsEnauLINdmTUnannsUesiualmtn fie agfeaUsIngmnnisal
Ailideldimnliinistdestusandudiziinanudesineliinndunsevie
anudemesnsliiasduanudemedonyed e Lasugia vie dwnden Tuss
vowunielugiimatiu Tneseduaudemeeiarsintusgnasuusuasua dndend
92188781501 (Threat of Harm)  wazfawd19sv10ANLULOUNIINEIAIERNS
(scientific uncertainty) n3oAMUAUNUTTENIIUnguasHa (Cause-Effect
Relationship) summiﬂiummmlmlmumﬁwaﬁm LmﬂaaLﬂumi{]aﬁﬂuafsmmmmm
ALMAANNE 0 P Tiag iuuaﬂmaumwmamflmaamsmmf\mm@uumm
seyluoudynieaten a.a. 1992 doil 32

a a

247 U8 3(2) oudyayeaden A.A. 1992 sEU

“The Contracting Parties shall apply the precautionary principle, i.e., to take preventive

measures when there is reason to assume that substances or energy introduced, directly or
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IuﬂﬁuLmuLiaaﬂ'ﬁiuﬂmﬂgmmmauwuﬁﬁumwmmLaumauu AR
Luu’mg‘wmEJEJamULﬁmmﬂmﬂuLaww natliinduasevioamudeneiuniniieg
Antuluewian Fsinafunsdifindunsenienadwstufntuidiuasaniigat mends
noudranmidesnmslivsngiinnuduiusssninanguasua Wuliildsunanseny
ldanunsadravaiainanle fideuvesnnsdifnwiasies LCB v. United Kingdom f.e.
1998 wiiamadnSuyweyuelsy (The European Court of Human Right) lagad
fnamduiesnanmmaassszidsianiefvesansverandnslutieszeznaineu
i Ingenadnsuyweyuglsulissyhansivoraninsliliasdatde 2 vesnguunedns
uyweruglsy 13099ng309 (applicant) llanunsaduasisanuduiusvouvauasa
vean13naaesseiiniundesaudumgiiaunaraidugldsunansznuainnismaass
sudanarninifulsauzifadadentnild Wuinisfiasdradosnsldusngds
muduiusszvianauazkaluiomdnnistesdudrmiin axdraaniglalunsdi
afumsevieaudemedilivsnguiniu™®

3.1.2.1.1 ASUASIENIBANULAENNENDINATY

nmsmansaiinlinsgiinislagusenniuuinsnisallanalazdina
TAnnsunsevdernuidsmeluemanldiu axdoadunmsaanmsaiftatuayulas
waalaauudazanunsaifiiisates fadrinmaualagdondunsed TEiun
nguaneAuadenldliddiinanuiivainats Wy Adrdiannuii "ndunsedu
Aeafuanandemeniiiousaaglianunsandufuld” (there are threats of serious or
imeversible damage) mude 3(3) ¥es UNFCCC m3omdnAnanuiin "dmguai
aunsaAnlainasneliinndunsie (reason to assume) MUTD 3(2) VaIBLFY
19989A Aa. 1974 vieo1aaziluddinaudiin wnnaduavgainadmiuaw
Ianfnaseniunseiiaziiniy’ (reasonable grounds for concern) AuT® 2(2) U949
oudya OSPAR A, 1992 udu fsgravesnmsiansaniiosndunsonieniny

indirectly, into the marine environment may create hazards to human health, harm living
resources and marine ecosystems, damage amenities or interfere with other legitimate uses of
sea even when there is no conclusive evidence of a casual relationship between inputs and their

alleged effects. (Emphasis added)”

2 Case Number 23413/94. LCB v. United Kingdom case. European Court of Human Right 49.

9 June 1998
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Fewefionaintu Tdun ARl Balmer-Schafroth and Others v. Switzerland @83a
AvBuywevuglsy (The European Court of Human Rights) @arnaléinanniinisdiaz
S1a3eenfunsiensennudemefienaasiintuty asdeadundunsie wieaiy
Bomefiaviinlueurnnsulng awnsadadunald sruradunfunsieiiuansds
Fedfydne Jmnnnisenaiesndunsensennudomenina 1l dulunusade
auguin Alilansasnysediudesndunseviernudemeiionaiatule

il definsanndisianudisiudaauaresndunsouasaniu
Aevmefiorasdaiulddy agannsadaunaléinveuuarefdinauiivnuad
ﬁﬂiﬁL%@dﬂﬂ&TumswﬁavLﬁmﬁuﬁﬁﬁﬁmmmﬁﬂﬁw ﬁqﬁuiuﬂ'ﬁ%ﬁuﬁﬁﬁamﬁu'jw 19
A¥5laae mqamﬂi neudl iﬁum‘f[fzmawuwamu‘iumawmmmmaumwma
Sunsrefintu Tumanensdl § iﬁwmsmmawaﬂmmmaaus]mauuauuﬂumimqmﬂa’n
L dumsmaniaiemansnsomaraniuasugia [usu

3.1.2.1.2 nsliusInguangunIneansiuiuau

Tngunfudalunisiiazdramgualaqdu srdesiindngruundud
atuayudednatug uddwsunmsuiulindnnstestudimiugs ngranedanndey
vangatuldszyimsfildivdngrumainermanslifedudeseiayldlvsslnsanis
lilanunsouuldvannstiestudaminle fatsvyliluungse 7 veaduszne a nng
Usgyn$guussiusunizeamsannegedsdulugiaaussriasugiaglsy . 1990
(The 1990 Bergen Ministerial Declaration on Sustainable Development in ECE
Region) #afioidungmneduindenszwinszimeatuusniimauszifuEesnisl
Usngudngiumaineenansiuiueu Tnengrunsatuifldnanlaelessaifiudsu
FeamsiawuNdBui fuhlivnngrdngumaneimansiuiuoudunetesiu
afunsouarsunseiininiiasfatuldidy nslivsngudngiunaingaians
Fananfliansathunduvguaiazlilvisle sgnileldannsaldvdnnsdeadu
dramth ilesssliteTnguszasAlunstestumnuidenlnsuuasssnwidsandon”

249 gavthii 7 The 1990 Bergen Ministerial Declaration on Sustainable Development
in the ECE Region Sz‘ql”ﬁ?
“In order to achieve sustainable development, policies must be based on the precautionary
principle. Environmental measures must anticipate, prevent and attack the causes of
environmental degradation. Where there are threats of serious or irreversible damage, lack of

full scientific certainty should not be used as a reason for postponing measures to prevent
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3.1.2.1.3 N15USLIULTDNANTENUADRILINA DN

nMsUszdiudesdanindondafuniesdusznauiiddalunisfiansan
L%i@\‘lﬂ73‘171'ﬂ?ﬂﬂi%‘ﬁﬂﬁﬂﬂﬂﬁ]%ﬁ@ﬁ%‘tﬁﬁﬂﬂ&QJJUG]T]EJ‘ﬁIE]’]f\]Lﬁﬂ%ﬂﬁi@ﬁiiﬂ‘maﬁ]’mﬂ’]iﬂiz‘ﬁ’ﬂﬂ
nszvhuils saudennlufinistesiulagudiersdmaiiareninfiaannefiduld 39
nsUszifiuSemansynusedsindent (Environmental Impact Assessment) LoiLiin
'ﬁumLﬁaLﬁuﬂﬁaﬁwﬁzﬂumiﬂﬂﬂaﬁﬁLmé’amLﬁaﬁﬂﬂajmiﬁmmﬁéﬁﬁu Falasurlu
AALeNYY (Private Sector) wazn1A3g (Public Sector) dsnsuUszifiunansenudislse
dandonanmssiunislagiiodostuduanden”™ WuTuneuiideerdonny
sruflefualuseiurfuasseiuseninaUssne deladefiddedonansznuse
dawandeudinarlildfasanandetemadnenmansvietadenedunndoumity
mnusfsanuisadsmaasssianardauiidamasodunndoude arananilei
Junsrumandanaqddeiuiiedlugnadnslunsiuasesdinden fograd
Lﬁiu%’mﬁummﬁﬂizLﬁuﬁmmaﬂizwum%LLmé’amﬁa%’gﬁ@iyfahﬁasJuT,stsJWN
Awndeuuvianivesansgonini A 1969° eieunanedundnnganeiialuves
ansgoLusng mmmvmwwmﬂmaLﬂuﬂgmmaﬁmmﬂi%wmlm wagnannITUTELU
Fosransenuseduindeudiioindunuiufiauiessiiluedesdeddgylunsly
snavesigiileduasesdanndoudaiildssyegrstaudduden 17 vesdsznanis
Usgguanuszanunfdnsnensianidsdu a.a. 1992 Ssldseylin®

“Environmental impact assessment, as a national
instrument, shall be undertaken for proposed activities that are
likely to have a significant adverse impact on the environment

and are subject to a decision of a competent national”

environmental degradation.”
250 Convention on Environmental Impact Assessment in a Transboundary Context,

1991

Carl Smith. The Precautionary Principle and Environmental Policy Science, Uncertainty,
and Sustainability. Special Series. Int J Occup Environ Health. Vol 6/No 3. OCT/DEC. 200. P.
263-365
252 Birnie and Boyle , 2002, page 131
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%aLﬁaﬁmimﬂmﬂqmﬁ Adswdiuin a3eegfinisnisusziiudes
wansenusedandouaziudeanelulssimea Wusnnameesulneisslasaviaay
14 wililodunnianseunisviaudananudiagiiuiinisussidiubesnansenuse
Asundeudllladiadmaiifinulusemearindy uwidisudmaiiAatudunsuuay
s21319UsEmA (Transboundary)  ws1zn1sUssidiusaanansenunnsdaundauiite
FBnrsuilslunisufianuiusnsdifiedosiuninudemeisunssdusziinse
Aaandon iWundsduvanetadludomnisfuasedunndeulussninsseme s
Duagnisiligrilinaussandiaunsuianudemeiionadatulduinldiing
dosfudramilineu 4933n1sdenandndudesldiuanuiiniiofuainussniis
#199" Faaeandostudinanlugeniing 29 w8 Advisory Opinion on the Legality
of the Threat or Use of Nuclear Weapons 1996 11

“[elxistence of the general obligation of States to ensure
that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control is
now part of the corpus of international law relating to the

. 254
environment.”

nanafe nsn1snszilaquesizarslulnuaunuty uenanazdes
\ATnaANSIeIALduLEISideuAINANSYessgAuie viaiasnlngfieginilenis
muauvesnudsiodudiuniweingmnessninsUssmasiedaindon 1Wui1 vdnns
dosfudramtazidnilerilvinsduasesdmandoniussansnmiiodunisussg
Ingusvasdvesngnedindeuseninsssme

3.1.2.1.4 N15USWISHAZANNITAUFLIN ULV UN

Funaay

ANNUITUNDUNLNEIVDINUNITADINTIVDINITUSIITHAZNITIANITAIY

'
v a

Heoaaginduivdainden nanee Sgnlduannisaenatagiemsunslieisiag
Fadunissuiledendunsiersennudsenintu sasalutenisasraundesuldnsaia

e

253 Resolution 2994 (XXVII), UNGA and Resolution 2995 (XXVII), UNGA
254 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 1996,
para 29
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finsluufuRnnungdanan egdlsinmunisnsvegiusetenaliiieme Sgaldisnis
aanareaiinnsuidymuazSullolunsdimniinauianain sIu0eHBesEUUNT
yhandunnduiiiedestundunmeniesunsefimninazintu deeddnnisuims
wazn133an15luIsnislaadudilugnisussanisidlundnniseneg laeanigndnnis
Josiuarmi
fegnaduirudavesnmsuimauasmsdnniseadesiiuazniatuty
dauandeuiifalaudenisiiaundnanninglsdldsrndueennguuieiiddedn
Environmental Liability Directive (EI_D)255 %ﬁL“fﬁJummﬂiauaé’mﬂ%’lﬂuﬂmﬂml@u
Mafere¥nwanuidemeiinessuua ezmLuammivmaqﬂgmmaawmnmaﬂa
mm’mummm@miu,mumﬁﬂgummimﬂﬂimmaum’]amqam’maaummu Gk
mumwsuumama']mmmmﬂmﬂﬂwaﬂﬂ'ﬁﬂaqﬂummmmwlmvuhmammauq
maﬂafnmsJmfmgwmaauuulmaﬁmmuiwamqqiuﬂimmymmwmaawma fiu
dawnden uwuassazgniinnlflunsdiuwuiviiownuusnlidnss sudslsnenseu
msieumeadmiiveduses S midiheuinsilinsudetulumsdesiunie

= o = = 1Y e 206
LYIYINYUATIYUIDAIULEEWAIYANINATD

3.1.2.2 NMNSNANSUINILABNDU

psAUsEnoUamd viuzemdnaulddadiu Ao 1Tosmsiiansan
madondu Fenedeisililunsdestudmihduasdonduisinelmanuanseny
Fafssrouyuiuazdndentosign udlunenduiudoaduisnansatestu
nunsevdornuidsmeiiaainazsieiulsinnian fasfeaduniiivesislunis
fsuFesdingy Useneudunisueliisiainitayldfunansenuaunsdisu
nszuIUMITRTIISTenanld FelussdusznouBesnisinnsanmadenduily
Adpuiuinfimnundeadstudemanaulddndrulungrmaneuyvesssuszniig
Usenein Tunmmsaidafumsensiu nmsaglaufdhensenudursdontunislaud
Tngl#57nelnAnuszansamlunislanfuniian udlunandudusosdananszny
Hrafessienailesiosdign

20 Freshfields Bruckhaus Deringer. The EU Environmental Liability Directive nd its

implementation in the UK. April 2009. P. 1
* Ibid.
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31NANUTIAUY ausadanaladiaidainanuvesninientuass
nguing fe madenlunguunsdawindeuseninstszima fumadenlungmane
uywesTIITENIUTEImATignUssasdmiloudu fie anuwed deirenwlddadanly
seninenisidenldisnisfunadns isaudidmunevesiidnsiuie Tungnine
UYBEFTIUTENINUTEWAGBINITANUNEAnI U lAdRduaInnslaud U mun ey
HAANS éﬁwé’ﬂé’aﬂa'n5’ﬁawé’ﬂmmiﬁﬁmdaﬂuﬂgwmamuwaﬁiimwdwﬂizmﬁﬁ
wUdkennaenutnaY mus[,uﬂgmmstLL’maamumfmﬂiymﬂmaqmimmwammmu
nstlesfundunsefinainsfistuiunadndanmsfiasldisfnan demssdfonts
uanseanianunAnzemdnaulddndlungrineduandeunelindnnistostu
aanid

3.1.2.3 N1SNAITUEBRUNULasALUlagNmaNZEY

osAUsznaUAluE ssmdnnstesfudrmiAenisiansanizesdunud
winzay 9iimnuietestuesdussnouiianludesnisiosanmadensussils
nanlineusiu nande lunisfiarsamadensuiiiudsnsiifiussansnmunnan
Lﬁaﬁﬂﬂgjmaé’wél,ﬁaﬂaaﬁ’mé’fumww%mmLﬁamaﬁmﬁ]Lﬁmﬁuﬁia?ﬁumé’aﬂé’ﬁ?ﬂ;
wenaNaziiansanieesdusznevluduiinisaequds fesfesiinnsaniuies
sudszanafiasdeshuldsndunisie”’ mnislafineliAnnadnifiiuszansam
winduldsuussunaniuanusiiu wuifllenafiaslduannnstesiudramiila

Tustrugvesifounds drinslddununiesudssanafivanzandud
auAgteslagnssiuiesanuaunsavessslunisiagldndnnistestudrani
mszuardliantuznansiuresUsemaiuanaeiy TaglanizauLanA1amig
AssgRasznindsemalaniiiannudiudsemaidaimu nmsfiusemaiinmind
oF aaﬂmmmﬂumﬂwaﬂmii’]mﬂumwmwummmuaamﬂmmmumlﬂau
Aefulssfuuulssnadennivsanadoinuasiuniunsind wud
msfananfliamsanszyinisldmundnaruilddadru innesussnasioiuyui

wldnelindnnistiostudmidudesianunefuasaumnnauna defioiduuuian
vanaulidndruiiunsnluvdnnistestudrmiilungranedaunndeussninsUseine

257 James Cameron and Juli Abouchar. The Precautionary Principle: A Fundamental

Principle of Law and Policy for the Protection of the Global Environment. Boston College

International and Comparative Law Review. Volume 14. Issue 1. Article 2. 1991. p.3
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fadulunsdlad Danish Bottle™ Famagisssuglsunanyin 93egfnuanineen
ngunaseinngluUssmaiesnvuziaiosiunazlof Tanvuzfananazdesldiunis
A5I9ADULALFUTIAUAIMIINNUIBULASTALAUNIS AL aANATE SR ILInE DY
(Danish National Agency for the Protection of the Environment) Fadlofinnsanain
foifiaasaudauangiinisnsaaeudindntu sieginuininyszasdiioz]dis
fanan Sadumsliinasgumuisiuuriesunuiias a3seginuaninansnsauun
Sunseaananlilaeusiaaindym winsfwuaninldisnsdainaiuds Fuduns
Wnduyudmiuiiiitieiostuniedofidesnndesgnniiraouiiesnivususe
H1adiu Fsumngiszneunmnindmareenuguassauarliiunsfiansandy
f1unuinn magisssuglsunanitnisnseidananvesauaninidunisnseviiiilails
dndu T3segiauininiinguszasdlunisfunsesdsnnden uAldesanisnsdsnan
AelmAnnsliGuyuvdesuyuiinnisaosefeviahewunsnuazihegind Seena
Fuiuiasadissnsdisturiandunuldunniduasinadnslusesuiiednondaiy

3.2 wuamensUiulduannisdesiualrmdhlunguunedawindeuszuinelszme

L5 EANTIVRITAUINITHALZDIAUTENDUVBINANNNTUBIN LA LAN

Tuneudu Fanannistestuarminduiduiisslauienielulsematy soullasy
1Y < (% a wa o o [~3 [y} a = [y}
n1sgeusulugrusillundnuialunnseavlaidnasilulussdugiiaanselusedu
1 d! [ £ Y] 'y} 1 Y A [y a tzl' @

e INUTEWNA Takumanisusulnannisdesiualrmtinniseaunisiansanmduly
lumaignfiuntesdusenay 5 Usenisasmsyybiluneusiy gilsulduuanuimams
Usuldndnnistesiuarminesnidu 3 seausasaludl 1) nsusuldssausnd 2) n1s
Usuldsgauginie 3) msuiuldseauseninauseme

3.2.1  wuawneansusultuannisdesnualantnluseauynn

naenszuznaRaLndnautestudmilddosnidatuluusyina
wasuiuazdundnnisiildsunissensuannussawasneg ndnnnstestuaemdile
naneifunguineneluveasesuiiessuaUsy maduilifiuaenadosfositu visd 16
Unngdfinnnunseiunatdldiinisenizemdnnstestusrmihluafdauandeudy
RIRIT I@]EJﬂ’liEJﬂL%E]\‘lﬁﬂﬂéﬂ’ej']ﬁ]L‘flumi@jﬂ?ﬂuﬂﬂﬂiﬂﬂﬂﬂwﬁﬁﬂﬂsﬁumqG]'E]E:‘f 139919

258 Case 302/86 Commission v. Denmark — European Court Review 1988, 4607.
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LﬂuﬂqiﬂﬂmumqmaﬂﬂqaﬂqEJI‘L!L@Q

arusniFuAlFTInsTFomannstestudaminldfond Krummel
Tnofudeifiaaseiimuiedulsauzifadadonvriduswiuiinniaunilusyes
$mil 20 Alawnsangagudnansielsanundsuidundesaguiua (Krummel)™ 1os
guysn (Hamburg) Uszinawesuil lagedheuimsvessgualananiinnisaiunisiag
mstesiu uianismuausruumaiauresaiesinsuazgunsaiduieiuisdey
meldnsmuguauiinguaneldeyaely wasBuduiduavfigiuresinelsaume
dadeavnlldfianvmunnlssrumdnuiiedeiudedidln aftunsdmainasos
a9an Faimnwluiud 21 doman a.a. 1996 MEheuImsfesdiiusnsdifofiga]
Iduuiigeiuresitaslsauifadiadoaunildlfifnnnlsanundanuioeies
msflé?nammsﬁﬁ'aqmﬁi’]aaﬁ’uéawﬁwmmﬁﬂﬁ 7(2)3) vosgUnyAIInIuNG9Y
fiades (The Atomic Energy Act) anndeifiaaseineiu anunsadanalsinniuas
vosraUnasesgegatu Wunmsthinasnsestudimiianliiduiieliiheuims
figaidnesidsiiiheuimsdreduudosns uivmnnngrdngrumdnetmans
Panatuseyldiunsgiuesnisamuaulssnuliindsnuiuadesliiag
wnzaiisme wazoradudumnuesmsunsnsranedsdnilissvuiogoidely
$afi 20 AlawpsduugSudndensn dhevimsdoasanassulnifsedugei
fidneuailssnumdnuiuadesdnan™ siedfealdndnlluuuifioiuie
AR Reay and Hope v. British Nuclear Fuels plc. (BNFL) uay ad Yellow-bellied

Gliders and Giant Burrowing Frogs.261

3.2.2  wuanmamsusuldudnnistasiudtentihluszaugiinig

a

ARNINUTTTIgIUNIsIEnann1sdesiuarmilusedugiinim Ao A
Danielsson v. Commission "seAwAeiuAf French Nuclear Tests Taeduadidl

e Nathalie Bernaconi-Osterwalder et al_The German Nuclear Phase-Out Put to the Test in

International Investment Arbitration? Background to the new dispute Vattenfall v. Germany (II).

International Institute for Sustainable Development. June 2012. P.2

260 Elizabeth Janet Tawn. Leukaemia and Sellafield: Is there a heritable Link?.Journal of

Medical Genetics. May 1995. P. 251-255

ol Lye Lin-Heng. Biodiversity and Protected Areas Laws: Comparative Perspective.

ADB Second Asian Judges Symposium on Environment. 2-5 December 2013. P.1-14
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Aerdestudundonlaense WunsdlnwiAeadunisnaasseidadiadesues
UszmanSuea Tngluianiy Aildsunansgmuannisnsysidsnandedatanau
mﬁaagﬂuu%umﬁiﬂéﬁm (Vicinity) 7ilein1sneaesszidasinann Femereiufiazli
AnznssusNsglsUladmdslilaiinsmnasiszifaduadesiredu Taslandduin
anuznssunsmslfasidaiusnsdludemdnnistesiuarmi daldszyluden 130R
ﬂaﬂauﬁﬁﬁgzyﬁmﬁgﬂﬂizsmﬁu‘qT,iU (The European Community Treaty) lagn150yay1n
TiSumalddifunmaasssudainaiesiradu og1slsinig magRsssuglsy (The
European Court of Justice) llldlimnauluifomansyiieniulssdiuilindeon lu
Yuzeanulandilagnufias Ineealalinaunalii

“Even on the assumption that the applicants might suffer
personal damage linked to the alleged harmful effects of the
nuclear tests in question on the environment or on the health of
the general public, that circumstance alone would not be
sufficient to distinguish them individually in the same way as a
person to whom the contested decision is addressed, as is
required by the fourth paragraph of Article 146 of the Treaty,
since damage of the kind they cite could affect, in the same way,

any person residing in the area in question.”

il anugnIsunsniselsvlananiinnisnssyinvesnulaaennaeeiy
wannstesiuaimii Wneanenssunsnstaivenadn ndnnsdesiuarmimvaneis
1139153980 UTIANULFEMEN 18w NAIATILAATUNTY 11997 LTI5E NI
UszmAwal ANULAsIes1eLsInaziAnTuduiiesdiuniauoandnnistosiualrmin

1 gj 1Y) ) 1 Y v a =3 4' d' d' 1% I3 d‘ d‘ [y} d‘
wintiu nannstesiualmindediuseinudugiinendes IngenzUsslauniineiiuises
(Y] AU A . =~ v LY I Y] 1 <
n13RAga8Y (Sustainable  development)  @adunladelaegluimndingnin
anusatmannstesiuarmianlelaudy lddrdnegiamzanudsmeniowsanagn
AINAEZNTIUNSNNS e na1 AwinTu
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3.2.3  wuaan1susulduannistaanuassntinluseaussninausema

ARdAyrensaan s mannisdestuarmiuusuly Aeafsening
Ussiaihduausiulsemadama afoidunidegsiusnglussfuseninasesime
fAefunsAunsosdannden Tneldazviouisauddguemdnnisfanann saudadl
nstisesnisdestudimiundeiuldiduadusn andeifiasdeiivssmeandSanals
weneufiagyinsneasssedndundeslul a.a. 1995 lngldfidds (Orden) anATa
yAsTT1EMINIUTENA (The International Court of Justice) aanulutudl 22 fugneu
A.6. 1995 Tneas1ail Ussinadafuaus (New Zealand) lsudaduainsa Tnaana
Idtounduludadfiminuilud e 1974 Fufn el Tunsdld magfosuszning
Uszinalallgfinnseanddnduiiduastydfudosnla widmilsiiaunsodunaldde
ussgimnulFGuimdnnslostudithuusuldluadisnagiifeiuawnden
wniu vinmstestudimihnanedungyuaddyndniimal dlvisgnnsaitusendif
wdosUfiimuiiedunsdesiuiedunmefinnainaniniu wieluafivesesdnnsg
n1sdlan Iiun dewduaffedniiunnglussiussninsUssmaiiisafunsdunses
dunndau neldasvieuisnudfyuemannisninan sudsdnisiidesnistestu
st eiuldilundusn andedindeiivsemadSaadldnerenufiasinnnssmea
ossuilndlundeslud a.a. 1995 Tagldiidnds (Orden) 9nmagRsssuszninsUszine
(The International Court of Justice) sanulufudl 22 fugneu a.a. 1995 lneas1ail
Uszinataduaun (New Zealand) lasuaidnduaineia lasraladeunauluiise
fiminwlul ae. 1974 dudu el lunsdldl magisssusgaissemelaldfnisesn
MnduldumsyaRusedndla uidmisiiannsadanaldfe vssagfinnuléiEy
Budnnsdestudrmiiunuiuldluadmegiifiesfudwndonunniu wénnnstiestu
amthnanedunauaddyndniimalalidgyndsiifussmihiinagdesu fuRamiie
Funstestuiisunseiinaiesiaiu

3.2.3.1 AR Gabcikovo — Nagymaros Project

AR Gabcikovo v. Nagymaros Project (Hungary v. Slovakia) fiatdua
fngfianluidesdsndennazndnnislddunden Tnslamznisiiiomdnnis
dosfudramhuildluviunvesnguunedsindenseninalszma feildnanlilu
pouduin vénaulddndnlailiusngesnunedasutalungmnedanndensening
Uszinadagunannistosiuaimi (Precautionary Principle) wiawandnouafivilug
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918 (Polluter Pays Principle) mnuaviananuladndiulaiuwuife Wuiwifiansan
naenulutededdyiulsinasUsngdrednelsninnistesiuarmin 95seg 7
a a Yo i v ° ) ad a v o Y PN ) =
wnAnveaTasnladndulatin s lvUsulluediiAgAuAIndesL e Aunile
winusingaddidglunisszninalssmandnisusuldnandenailaagiaautn
InewRnzAR Gabcikovo — Nagymaros Project Tula.a. 1997 famddfoiduanfiing
LUIVTINAFIUAEITUEBINANNYMUITUUTUNNY UL BFIWINABUTENINUTZNA
Tnglanzisasndnnislosiuarminlasnanauladaaiu

[ aA

AR Gabcikovo - Nagymaros Project Lﬂuﬂﬂw%umiﬂdmaqaﬁﬁm

a

seriaUsemakavaaladafininwieenuilulea.a. 1997 gindaveadidgiinim

| A

foriaasesuludam 1977 Lﬁa%’gﬂy’aamié’ﬁmaawmau%ﬁw}mmmﬁuwﬁﬁadﬁ
“au%éfﬁuum']é’uﬁmﬁ’umﬁﬁaa%’mLLazmﬁUﬁﬁ’amﬁzwL%au%guﬁﬂLLﬂu%Iﬂia — WAL
J0d” w‘%aﬁﬁaﬂ'jwau'ﬁé’@@ﬂ A.A. 1977 (Treaty concerning the construction and
operation of the Gabcikovo — Nagymaros System of Locks) %QLﬁuau%ﬁfymﬁﬁLﬁu
nssauasuiu Uoint Investment) Tneffmguszasdifienaadnsszuunisdaniiney
szuundAmnszualiindsnuthanuiiayuiaduudidueaessrieesyy
A FilsludormuedfyvesausdyayUa.a. 1977 ﬁ?ulﬁizq'jw%’gﬁu’qaan%ﬁaa@LLa
LLaz%’ﬂwmmmwfwaqLLahfwmyumaamzammmiﬂ'aa%ﬁqLLasmiﬂﬁﬁ’&mumaqﬁ
Aendos nsunuaunisieadrssSusuidosiuimmeumie Fsldunidosniul
(Cunovo) wazsiilesunudinla (Gabcikovo) Begllaududiesaedmneuls Seldun

WesunAsunsed (Nagymaros) 1ag5iusgugyneaianunlsedn 142 Alawns

Formundfudnuszmslusosnismifiunudeadislasinisaana1nds
Iesgylluden 1 233a 1 Aeliifeiimsneatislasenisuazmsufiinislilasinis
éfﬂﬂ'ﬁ'ﬂlﬁﬁaLﬁumiﬁ%ﬁuimﬁmaq@J'mﬁﬁgqaaqr;'hat,l,azhjamﬁaLLaﬂaaﬂmﬂﬁ’uié'
(Single and Individual Systems of Works) 3184 N5z UUATII@DULAZNNS
sidunuduladuiitesiulasimstoduauiuiieduresignifviaosiofiisey
Wlude 3 2550 1 wazmsispisaesihedosuuniunszaldsrslunisdeainauas
sudulasinslusamduiiving dwiuiusnsdivessgnaiifsafuaanndoudu 16
Qmsq‘iwﬁaﬁ 15, 18 waz 19 lneilaszdrAgynesgninvsdeddduinsnisuseionisiag
iuﬂﬂi%’ﬂww@mﬂﬁwfnLLazéqané’aumaam'sumjﬁwmﬁéuLLazSLmsszzIﬂiqmsmi
ﬂ'aa%?mLLawﬁﬁ’amﬂmamsdqﬁﬂLLazmamizLLalw%é’mﬁn Tnganzunvyaif lute
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20 Fespyliisgmainthiilunisinvamnindanndeumsi savenisldunsnislan
meldnsounsamunelulssmaiioduasessausslonimanmsuszadduisiiiniyy
yosaessvne luszaziandew fzmaviadldmnawhisasfuduaosmdulas
atuusnléviluda.a. 1983 lnedansnovdfayfenisvzasnisiauuazideutiviuatu
Buduszuvufuinisiassnsadsiuasndnnszudlnih egndlsinalude.a. 1989 35

[
a

nMANsassUsEmAlaviidansIiNANaTUNaeTu InvansydaAyvesisarsatuiaesil
ADNITUAEUNUUANITALLAZLIINTTNOET1NLATING

seuTluiudl 13 waunteu a.a. 1989 S 3liusenasziunisyiely
Tassn1suinnuaiswiiiayy a des uiAunsea Gedsn3limguainnisdeadis
Insen1sfinanazdimaldounaninuindeuuazssuuiingine) 3589n13azse
nan1sitelulasainsfinamBmainazudaianeniuil 31 nsngieu a.a. 1989 dlu
srpvnawoNIEIN 3 lATnsveEseRanISANuIY auhedian Sandlausnmaisny
roadlasansiilosuniiunsea samfenisnoaiiaudouguiiad (Dunakilit) wazlvinisg
reaf1adsnanasanmliviiiiduey a fuflonidnnsdfiunisneainase (Status
Quo) Wil Mndaiaaisldnuimaeasseznaniiiiuan Sgisansldnensnuasaiuay
Unwndgmianeginintu medhawelnalanfodsldnene smmumadlaiiezduie
funsigani3gAnisdniunisieairadeu Fwddummadlufiwalnalanieldlife
FBnsiGendn “Variant C”

Variant C ifunisyagesmassuistinady Ssdeiduszuunmsudeni
dheiien (Unilateral Diversion) Tneilszegmatszann 10 Alawnsmiovinanioug
uAAR (Dunakilit) swdsnsiwelnalariielsasadeuglula (Cunovo) tieviliinng
szuneinfusgAvsnimanndetu deunluiudl 23 nsngiau a.a. 1991 walnalaruies
¥ Busiunsieadislasimsunudlnla (Gabcikovo Project) saumanisafiuaiulag
Téfszuu Variant € fafingnalilumaudiu Fanisnszvidenanveaalnalaiifeaiis
aruldnelalifudini3egrannaudiniddosdumdedenans (Note Verbale) sain
Tnalanuie asiufl 19 nguniau A, 1992 WevesnidnauidyyUa.a. 1977

Tudud 1 unsau a.d. 1993 alarnfeladusgdasylnd warluiun 7
Wwgu A, 1993 ladnisasuindennasiilAwidaedn “Special Agreement for

Submission to the International Court of Justice of the Differences between the
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Republic of Hungary and the Slovak Republic concerning the Gabcikovo -
Nagyrmaros Project” Usesiiuduiilasusnnid mia%ﬁqL%auqiuiiﬁ?umaﬁﬁwas[,ﬁ’ai"m’;u
maaﬁwmmaiﬁmhfwmwamaqaemmn fatfu Tutudl 26 Fomew a.d. 1993 Traalan
Fowaranildnnasindinguiidorngduiuyanadtarulunisiiteuasdne
HaNIENUAINEd kazlasuadusiuiioainanenssuisn1suserauglsd (The
Commission of the European Communities) Tnenguiifisanaglsausunnsnislu
naBaenanunsaiiangn uasgnifnaestliiudeusesndla FvdmaliAnaanu
wererasaiienideaulutigwi Feineanssndldeandennasiiddedn
“Agreement concerning Certain Temporary Technical Measures and Discharges
in the Danube and Mosoni Branch of the Danube” s’?’ia%’gﬁgﬂaawam%’ud%ﬂumi
wAdymanzniiuidy %d%’amﬂmaﬂ’uﬁwmmmmﬁﬂiw‘iﬂmqﬁum%’gmﬁ IGERE

¥
a

duganiglu 14 TundaanniAdnduveimagfsssuseninalsema oils 5014
afnnlagud1Sosvelirayfsssuseninassnaiansan 25eamdnasaluil (1)

e e

Fin138ansNazseIunsaunannisneas1lasinisunfunsealauseli (2) walnalain

'
a ada ada

WNelidnsnagldisn1stingn seNisenin Variant C lanseali

Y

Tudszidunsnieaiesdvsvesasisnssdininag s furdesndnnns
roa¥alasents unfinsea maldfarsanuazesndiinnuduiedesiuussiiui 1
Tnsuiadu 2 Useifudeslaun (1) Ussidudesmslimananaziumaddnduesna
Fesnguuneiinnsiuld e (2) nslimananuvdnausndu (principle of
necessity) Iaenaldnanndt analisndusieserdenisiansurlulssifiungmuned
thnusulflunsdiinneldondygingadouunda.a 1969 il maifiausidosss Yol
ﬂiﬂﬁumﬁmaj’auNsﬁasuaaaué’q;ap93’\‘1ﬂa'nlé’azﬁauL%Qﬂg%mam%mﬂisszﬁizwm
Uszine wazdaifunsuszanangmnenisausemdseninssemetuan Samaldnd
1 lunanensdlanudnududenisussnangraneaiausandiuldusuldtuted 6o
wazded 62 lueudynngaieuundreiu dududeuntiduideFesmsenidnuay
sedunsUsAuldausdyyn ﬁgqf:ﬁaﬁazm%’j’mmqﬁag@mﬁﬂ@%ﬁwaﬁ’aﬁﬂ%ﬁaiaj
WieausEyyTinaniinisssfuniesnidnegramnzauvioliduriedesiinseunie
Soulvegslslunmsdinans maszdesinnsanmunguuneindeausdyan (Law of

[ ]

treaties) waitunnauiunsUszidunsiensseiunsensenidneydyyilag suds

]

v A

HANTENUVBINITAINGD bYUTILABINIITUINIUNYNUIYIIAIUANUTURAVD A5
(State Responsibility)
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mana1nin maliannsofaysensudlindmesdiniFluFomanszny
maamﬁizﬁ’uLLavasﬁquiﬁaa%ﬁqiﬁNmiﬁmﬁmma (Nagymaros) LLazﬁmmﬁﬁa
(Dunakiliti)  Fedsn 3ilstusnsdifiasfosufiinunisdana1n nmsnsesidanannves
Fanlumsfisefunteasiisnisdiiunisnoads nasnsuntsenidndyyiulidusa
n3nsginfananvesdiniiaunsaiauldinduanunermiazlivioani
ﬁ’uﬁﬂiaiéz’iqQﬂizﬂuwﬁ’zyzﬁamwﬁzmmmau%é’iyzyﬂﬂ.ﬁ. 1977uarfzansiudny
A.fl. 1989 Bnvianudana1ndsldusnglu Joint Contractual Plan dstiu nnsnsesi
veadan3sdeidunnuneieuiaglivisainguszasdvadlassnisioatrsdediodu
wiafazutaenladld (Single and indivisible project) wenanimaladaunaii
miﬁé’mﬁlé’é‘mL%Qﬂmuai’wLﬁuﬁuuﬂﬁuﬁaLi“ﬁJummwmmmaqé’qﬂﬁﬁﬁ]xhj;ﬂﬂﬁumu
meldnguaneindeauiuinuessy madiuin midraFemdneuindulaednag
i lgteasuninganilinszyiaaiusnsdlnuausdyayta.a. 1977 wiethlug
Yoazuiiiiusnsdvesdenisliduanamaonaudaniilidesenldni widemenia
ngrneIMmEAUTURaLiSTudegtln nanAudnduuatlugnstuduinganns
wlinsgihnislafineliAnanuuiislumsseninsussmelagnisnsvinigani3léi
15 il maldddh sinnlivensuegnadaudein ldndlunsdllafiany wdnanududu
Lildenilissn3nnuihdlunswldridemedognsdtsifoelnalaniionsdil

lnanislimananiundnaiudndu enalddouluiiansanimmdnaiu
U (state of necessity) Imngaisielidnuiiganiilédng suiannusngudn
Fananauds vananudnduaansadumg vy andvinligantslifesdinnuiuie
Tunsszninelszna anendsainfidan3liufoamuiusnsdinuideseylily
ausdyUa.a. 1977 Imamaﬂa'ndwL%wé’ﬂmmaﬁLﬂulﬁgﬂszqagiu%’aﬁ 33 U89
INVBUNIIMEAUFURAYDURIATFINEAENTTUITNTNYUIETEnIsUsema (ILC's
Draft Article on State Responsibility) weillundadoriansel (Commentary) 994
AnizNIBINEMINgMIneszrIalsemaldnanimdnanusndufoaniunisainsslad
ymadendulauenannisnafsarhiulumsdnvmausslesiiidduesisignana
Tne Sunsefiseuswuazansadiulédaa (srave and eminent peril) Wei3anis
fananldlddulumuiussnsdifissiudifustu Mitwnandemdneusudulinds
ANt WIAANVILNENNTTUY
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malﬁﬁmim’jmé’ﬂmmﬁwLﬁuﬁLﬁuLw@maﬁag}'uwé’ﬂﬂgwmam’%m
Usgimainzalil madsladounduluiansanludiunnguunsuazlundidadiiansal
(Commentary) Tngenaufiuinnisiisslasgnilansenvdnainusndudumngreiy f5iu
wdosegnelédodiiniinguaneldszylinude 33 fananasu 5 Usenns nande
Usgmsusn f5is1azdendufsidenaysslovisudfyuosund Usenmsiiaesie
naUstlemiwisnignanaulnesuneineusuazassadiuldtaay Yssnnsfian
SpnaniifieiBifieurduiiadldifiosnvinausslovitneiu Ysgnsid minlds
muteaunas Feaananagaedliilisgilddenaussleviuianfiguiy uasUsenis
anvne Ae f5iienademdnarudnduazdedifudieliiAnaniunisalluniséns
finann vdenandnteniedesgiisrmananudnduazdedlildgiinelianam
Homeausgauesdessrmdnituinnansns

TuuseiduFomauselovisuddguesds Essential interest) 1ile
finsanaindeiiaatandn mageuiuirdelinndnalunisseninsUsemafigona3le
pnTuLnaswematiu fanuduiusiuSemauselonisudfyuessy (Essential
interest) BaduthidsusznisusnvesmsfinnsaniFomdnarusidunude Usznoufu
lu Commentary find1rinisagfinnsanineslshonadssloniduddyuosigtiudey
Husensdly wilu Commentary iUsingin msdunsesdauindenunazaiisauna
szuviningluenanuavesiyiodunausslonifiddyvesiauiu nvs malden
wnnaatuayuiinisinwaanndeuuazairsaunaluszvuinaineiedy
naUszlenifiddyuesly uenandmadanaafimuinisnseyirdedulaiduud
navselemifiddyosigvintu mnuidaulunaysslenifiddyesuyserd lnema
lana179n

“The environment is not an abstraction but represents the
living space, the quality of life and the very health of human
beings, including generations unborn. The existence of general
obligations of States to ensure that activities within their
jurisdiction and control respect the environment of other States
or of areas beyond national control is now part of corpus of

international law relating to the environment”
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Tudseifudosdunseifeussuazarnnsadaiiuld Grave  and
eminent peril) Aaldszyin Msnganislanandennullutueuvemansenums
Tnminerfiinainnisadlasenisunudlali-unfunsea dealidaniidesnislig
wéngIumMaIneeansutusuiiazgnauiunmsseld maldiarsanitdii "sunsie’
(Peril) Tuilid Wifodasnin "annandes’ (Risk) fe dauedn Imminence” wiefiwad
Gadulddu maldlimmuaiidnanimismnemiioudumin "seadsdmmioly
srpzna1dulng”  (mmediacy)  @eflarumunefinannindidn "arudulule”
(Possibility) ~ 8ntts Frinsunsieiifonswazidaiuldiasdoainluaiaie o
Franantiu (Actual time) lefansanandoiessefiiiniu Yeldudmedni3le
Usziudomdnanusnduiulildddmdnnnifiemeraevhlimadeinfnmgnsal
fananas HuusidsnFazannsafigailimadeisunneneusuazidadiuliay
Aatwasdduraananiy vesaude d. 1989 Wuduun dafu aasaldRansandenns
neas1lATINITUIANNTed (Nagymaros) §an3depstuduluAiunassamiainminnis
noafedsgnaniiudely Awnndenluinaiuiidindnagldfuamnudsmentis
umena  lnsamsdymiidenlostunisadrssrafuiluiiufiguinsudennmds
naneveseiawiluuinaiuiivanet maldnanindunsedreduiigentslaenu
Tuusnasafuiluiuiguindusunserisiliuiueu (Uncertain)

9813l3An é’umﬂwifmﬂﬁLﬁmsﬁaaﬁ’mswﬂg’jﬁ&mﬁmmﬁﬁwm
Tassnsuiuseafiiaudeslssfussdunisudesinfigignisenanolmiinns
ftwmansvesiuiiu Sin3Rlilddundngurionindafiuianmafamanisaifand iu
osla il Sunseimuaiisiniinandaildldidudisdetulugiamdand i
ognsla ofs mana1r1 mndurTeiisinidstuintduidngdsingaie Sin3REs
duilazannsadnwidandennaraisaunaszuuinaineminniiagliisnsse i
‘vﬁasmLaﬂmim"wLﬁumia%ﬁu%aummLmumuﬁ@ﬁizqi’ﬂuﬂuﬁé’mmﬂﬂﬂ. 1977
Usziduidenlosiiisadostufionisfidsniisnsimmaduiunsteaiisluuinadoug
uAAR (Dunakilit) agyilaanmeesiluwsidiayuusas famaldfasariing
mma&Jaﬂsuammmwiul,t,ajﬁwmﬁéué’ﬂaiLﬁuﬁﬂiz%’ﬂﬁ%’mw Usgnoufuilunaszezeni
o199eiAnty lalldinan o ey

maldasuln  Ussiiudesdunsienganislaentumntulilisngiu
agaudnfierndn "Sunsiegulse (Grave) uayliiiganeniazyilegnelinseuves
A1 "Tunsieidaiuld’ (Imminent) $09989n"389838N50uNzausTuToway
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wilafulammedanndeuuayssuuidnaineriimanisaiinerssziatulueueg
mMssziumsvhaurtensenidnmsiniumsneainslileisnananiidsnFavnanld
Usznoudumaiiuindan-sldmnaanduddyanausdyydam. 1977 dufuginiidases
UftRnuiusnsdifissyluauddyandnanediauniain - dannsliannsassiunsld
auddyyviseunidnausdygnusgunelala ean aalena1dn agldnisiiatsan
TuUsziiunudof 2 2530 1(a) vesdennasiivy (Special Agreement) §sn 3ludawsd
szsviusaglunaeinenidnnsneadafilasinisunfinseauaruduilasanisuny
glelald sz iimhidesufoRnuiusnsdauiseyliluaidyydaa. 1977
uagnnuseatudug it

Adndurosmalulssfiui 1 aziuimaldfansanlaslivdna
$10u (Principle of Necessity) siafinanaly wé’ﬂmiﬁugfmmawé’ﬂmmﬁwlf‘fJu fonsi
Spagdodhifmadondulafzannsadunldifievssainguszasdlunsdesiudunse
f5euswazanunsaiiuuayidnsintuls (grave and imminent peri) nsldudn
fanan feuduisnsantinefiaedeliiinnadnsaiiuseansnmitaunsgauuay 55 u

A A

suien15leisnsfinandedddnalifnnnudsmeduiuaisuniynnansessd

Netasneiilaseylude 33 veesetauninmenusulinuiasglnennenssuIants
NOUN5ENINUTEWA (International Law Commission)

dmduluusediuiiaosvesnd Gabcikovo-Nagymarosaudadl 2 155 2
vostonnasfias (Special Agreement) ldaUsifuynanguunedh "ans1snssin
TnalanwAefiandvdelifiagdniinisnisdansn (Provisional Solutions) lunisains
douvnaumsdihangulufuueurenvalnalanife Ssnsdsnanstelmiinuanseny
Aeafuuwezidunemadudeluwithayy’ dfinnvvesmaludsaiuil 2 4 s
Iewndulagldingua 2 Usznsvdnde Besmsliivaauaziuivnadidnduyeamalied
nsduiunsairauaznsliisdainsn Varant C uagnisiansandensi Variant C
Huanmsnsimanzauiels Swdnummaaessznisiimatianfinnsadundnido
udundudemdneulddndnlungrnedmandeusewinssumerisay

AR AGBUNINTNNIINTILNUATTUN 31 Ha1AU A.A. 1992 YBINUIBIY
euigninasluniveyinisfineiaridefmansenusoduinaeuuazineing1ain
nsrdununeaselasnswnudlal-ufusea Ml aleonassedl 24mue
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srauatudagtuimnldldsyuuliinisainnisneaiadasenisunudlal-uifun
seaazBeneliAntymmaasugialulssifuzeansuayuaintuamulasins uas
Jadanndenfiinnnindy  ddusenn  maleadiSemdnnsusuldensussana
135 (The Principle of Approximate Application) mana1vinfaudasindnsanaied
339 uinsthususaduldtansn Variant C veuwalnalarufefldidnnsouvesidnnis
Fanamneliansnnrvesausdyale.e. 1977 Feenaldfinnsanin dnuvagy ‘ﬁugmmaq
ausdeyaUna.a. 1977 %aié’izqiﬂu%’aﬁ 1 lanamansneasslassnsunudlali-uin
wseatiodunisamusindy Joint Investment) szwinegan3nualnalainie 1u
Tsansidunilafeuazazuensenantulyile (Single and Indivisible Operation)
mssuiumslagazdondumusudetusewinaesdy dufu anvdnitugiudhed
nsnseidulafidunisnssindnedies  (Unilateral  Acts)  dewdunisnseyiiidase
wé’ﬂﬂ’ﬁﬁugmﬁﬁquﬂuau%ﬁ@ﬁgﬂﬂ.ﬂ. 1977 Fsndeiasseiiwelnalaiiels
FuiuuaLe Variant C $u 3adunsazdadeausduanle.a 1977 waznsfiginii
ounwlialnalanifsdesthlnerunaessy e adfuwauvemuty - fidle
foqusrasdlunslithanuithayuuazmsdnumausslesiufuresisaesUssme
viean maldnainin msiwalnalaafsldduiunmsufoRnislagldusu Variant C
Tadulumuausdyae.a. 1977 WunmsavilinundygRvesausdyainnan wagds
Jumsnseiifisluniasewinsseme (Interational Wrongful Act) 3sdanalvienalal
sududesfinnsanunsmadeefiwalnaliiedosne

Mana111n1sziinnsaniinsnsgiilaaziiusnnsnismeuldviolidu
v a = A = Y 1 & I k%4 < £%
gAosinTaniatoulumunssylinwelull Useniswsn Ae deadunisnauldnianss
nagdelansgvidaluniesenitalsema (nternational Wrongful Act)  lngain
To119939 faudumsnisnisldununistnasy Varant C aglalafigaysvanedu
I v 2 a [ . = U1 d‘
wmsn1sneulslunouwsn uilunenasnduildudaii Variant C Aen1snauldnans
gan3sziviazuganisneasialasinisuifunsealazuedIuveslasaInisunudlal
Usgnshiaes Ae SpEldenivazneaseniaalisginsyyinlianganisnsyrinaiuia
fanan wieeniedlisginszvinauiavaldandevnenonisnssyintug J9da1iinss
lausingudunmudnderaliwalnalaiielasesveligni3nauuiaiunisniy
9 A = aw = ) a o w = I
WusnsdtineuiauausdygUaa. 1977 ails n1siansaundifyvemanalseiiu
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“[the] community of interest in a navigable river becomes the
basis of a common legal right, the essential features of which are
the perfect equality of riparian States in the user of the whole
course of the river and the exclusion of any preferential privilege
of any one riparian State in relation to the others”
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“It is prohibited to employ methods or means of
warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural

environment.”
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“Intentionally launching an attack in the knowledge that such
attack will cause incidental loss of life or injury to civilians or damage
to civilian objects or widespread, long-term and severe damage to the
natural environment which would be clearly excessive in relation to
concrete and direct overall military advantage anticipated.”
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combination thereof, which would be excessive in relation to the

concrete and direct military advantage anticipated.”

1%
wva A

A a = o | Ay o A = Iy @ o
bUBWITTUIIUNULYEYFI U UiqﬂﬂﬁqﬂﬂgﬂﬂqmﬂqmLﬂﬁ@LLangﬂJSUWLQULUU"\]’]H?U

170 Ieganiziaeinislananaianisallenneliminmnudenie wazaludsnigtudaady

' '
4 = =) =

Anudemeiiunisdesediyafenlosiusgloriniansmmsnmsauasidugdsssy

namAsllaNaTafiIn Mslaudnatnnisallatiu (An attack which may be expected)

v
= a = J v @

manudufnduinlasasiduauninnisaltenislandaenan AneumedUeruTysn Jeym

q

LY 1

dutinsndUaAulyruaasiuilussaunsallaz AUt IUIYNIT LN TYIENATILTLANANY

e

A1 N15USELNUDIAINULASTIETLAARINNITLANA LU LA NANULYUAUALBUIAINUANV D



151

23 Ay a

22 o Y d 1Y) { a
lan Handerson™ fiu Jeseph Holland™~ #ii@isulaszuliluuni 2 Useneuduiilefiansanis
o 1 a v a A o v v L A g 5
ArinANUdseduAnINIangItesiuraUsEle v IR se ugUsTsu iy
AUARULAS DVBIUNT AT LATUNI Arudemeseaulatsegnalsieaziseondn Wiy
" = S v = = A & ¢
PN wazANEsIBTUSoeiIA U Es s I TuNaUTE Lo TUNIINI TR TN R TILAS
Jugusssu Aelufiddlaazunvienistaufivionseyinislasiielildundmaysslevisu
[ 1 gj = 1 = = % J Y a a [y a ' I~
Jugusssuuiiunsely viseasnunefinsviuneliinanudemesuiinvuindenasou
= & = 1% = i ~
Fadumnudsmediafesonislaudildivuienienisvmms

v A

amurguLaIelusiuniiddgBnusennsiodin anudenefiegluseiv
e (Collateral Damage) aghsfinanabiifinanensdiidaindeuldsunansenuniadoy
Mnmslauimanns fadunsdinssivavesigiu Ol spill) wieuanmziiinainnslayd
NIINNNS %qmmLﬁsmemﬂwaﬂizmumqé’au@fﬂﬂa'n%éfaqL?;Jumwmﬁamaﬁagﬂuszﬁu
e (Collateral Damage) Jaywinsiinnusainduin uadwdrminudemely
seiuLReafy (Collateral Damage) wnefadslafuwy Fawuueuiipudemesingi
wdpsduiiudiunauszlovimenseiidugusssumensmnsdeamnsoaaianléainnis
Taud wrazarunsanelimiinaudsnmelaluszaulvy waganudsmeiriuinazinlaain
by wulunsdnisiinuaniizfudwindey sefinnsaanzdafiiauaniiznie
fosansuluiwademeiinuuiainnsiauaniizdudie serdlundedesiiensal
(Commentary) Waglonansiasuna1u (Travaux Preparatoire) Iajlﬁizqﬁmvﬁasjw?fmm]u
Usznovlunaneadsiienudemeldldunmngiuiindainnslaud mnuddesldszeziia
Tutssonnadu nMevdnnisiandgendnildiumdes (The Agent Orange) Taufitnfiuds
Juidousivemmsiionuny nansenuannisidlumdesdinanuenanasinduluiui
Tngvinligmaudeuliannsamelaldarmnué wa nsznulunasesndeniiazusinguad
mevdsasaruldefaudalunarsdienmsfiansiedldnnddufuuasunani vilvinumans
Lausaldiauluvsnasndnmnisinenswazldusslevdarnundwinld saudenisd
asindnnddlufiednaalifoglutiaggmaiuieddldansmianuilag wubazaui
dunalddmansenunseninudenionisasinainyalvunasinseudndnlunisindining

demeseauladeasieinluanudemeneglussduieniu (Collateral Damage) Faudu

Supra 84
Supra 70



152
PRI ERIIV ARG

sanueil [Wuaulidanudauiiunngnunsaysesssussnin semai
Retestumsiunsesdsndon Suslefiansanlushundananiuds ndnauilddadaudu
nénfiieadestunisfuasesdannndenlunmnmsnidatumsensuniian duissndud
wdosfounduluiiannsamdnaulddadnlungruneuysesssuseninasena dadeld
foulufinnsanuds ndunudgmiin winseisluiuniindendnanalddadiulungme
uywesssusTInUszmatlifianudaauludiun Seuequieseludesvesundydfes

wa | ;4 ¥

matudieisemdnanuladaadulidanunazaquinie undydfiiriensdunseddawingey

v a

<

lunguineuywesssusenitaUszmeadsldndnauladndrundunanisinmnulidaauuas
ARNLATDIYUAY

o/

4.1.2.3 msusulduntgygia bidanadasnuanuisualvasuntayga

v v

nsnaEnsIUtuansLalvesslunsAuasedandenlun1IN sl TRl
991591 lURITMTFeA1I9138) (Commentary) Waglend15n15¥191u (Travaux
Preparatoire) Fudutona1siuansfiesiiug e wag InUsrasAre9nIssIaunNnguuIeum
S v A o a 4 v o ax a a v A = 2 v
WU BamuniladedIansalveden 55 vesiisansiiadnatun 1 a.e. 1977 Fadudoun
NYVNNLINIENTANATOIANIARBNTIL IMANANANYRINTTTNNYYINEAD N15NUTIAFIUNY
1n5gsinaglunuszrunienisnensevtdniannudAgresdwindenlunnzasasulaed

vo o % ' 1Y 24 v '
amznssun1smMvnanadugiuiestandald (CRO™ aznssunsnsynainaldsisngs
AMZNTTUNITVINUAIGTUT 3 (The Working Group of Committee IIl) Lia$1970% 55 U lag
WINSULU ABENIIUNITIALTA1IN "to such a degree as to disturb the stability of the
y = UMY A A Vo 1y A o sy | A o A =

ecosystem” &dlunevalalniaiiewarndn “guan w3e” ("Health or”) LigeAnfien
31nnstdadenanasadanalainanusualiugiuren1sisunUygatiienuases
a 1 v = ! 25
AwndeulareeANLANATESUTIEUA AL TR TOATDINYYE

Jaymuinduurdnielanunsualveen1331eundygAdnaien1sAuases

24 Commentary para 2125 - 2128
25 Commentary para 2131 - 2132



153

Awandeuniude 55 vesiBansifisidny atud 1 aa. 1977 \Hunsduasesdninduuay
AuATEIAUN LAY ALY TDRTDINYEELE uiilofanaiuiuld esrdindunaneuidy
wAdosdiondededaiigimmentuniiiendinislauiite Tnguszasdnnsnismmsvaany
Huldmuinguanessyly lneldldneliAnmudenonuiiden 55 loseyld gy

wuimsizmguanountdngleuldenlifenisilenarssvesundyafluizens

Y

AuAsasdwIndeuiiilomiuauuaztios uazwiniuauiasosuuidiusngaunguniely
dosAuaziingosinilusmunnguuny wudnsusuldden 55 Jadunsusuldnliaenades

AUl TLaTRIUNUY QR

4.1.3  Ugmnisvanalnlumsasvaunisiduananuladadiuinaduases

dandauluniinisaldaiunieenys

Y Y [ VA Y] ] 1 q' A o I3
Adsulananbiudiinlusedussnitsemeliiilanazdswnannuinly

n1sUsAulrsgnilasgladesljuaniunguuieseninausena n1snsguugasy jusniu

<9 <3

nvNIesERINUsEIMAREN1STSTEugnTunulaevanAIIBuLa (consent) Aelil N157

'
1 I

[ ¥ A [ dl' Ao [ [ d I
nannguangazgnlinseldiduisendgareg sy niununiuiusnstisenitelsena
N3zUIUNIMAUAAERASITUTETINUsEIAmSomanyy 1 lanaIn1sszninsUszma duiie

A01UUNUIMANAINAIITIST LA U U I UL BIUIAIALAIUININTUIAMYINTU AIUUNIT

<a

| A v a

AuANNsiIndnauladndiuiiieduasesdanindeutulunguunguywesssuseniig

q
v v A v v = o

Uszmedaduisesseninedgiusy wiesgiuenvudadsgdudunulundisendnssyina §5

43

AaaAITNAYNANTSEnINUSEIAnNnulalviauBuseuly aSsegivananuladndiuly

nnEuYBesTIUITRIIUsEmAldsunssensuIndunguuneansaussndseninsseine

a

MUTD 38 (1)(b) VBIsITUYYMAYATITUIENINUTEWA UAAIDUAATUIMNTINTAzLdR

3

a = ad v v o A& a o A
nguraneasaUsemdlunsdliiudy natsrundususssuveansasdinninaifossls

(%
¥ £y v 1 a

TupnuiuresilisundituunUydansgaiuunusaudigniunuiuay

Qe o357

v

[ wva aa
WuunUyandunasinysiu

a va v v

4 a al I a o ] v o a
QLL‘U’JUQ‘U(ﬂﬂ‘UﬁﬁQﬁ%LM@VIINQiQQQLL@%lﬂJNﬁﬂ’]WUQﬁ‘U‘VlL‘U“L!

=

sUsTsULIGR SadsguuuuduneunsaiiunszuIunsraainsasiiniusnsaindniau uas
I3vegfinguuneuywesssuseninslsemdalignuasindunguuieansauszindseniig

UsElne WAMaUTAAATUIIEINTFUINNTATNA N TIAUVRIN MUY BETITUT 819



154

Usemapioasls Tumnufnvesideu flsuNoadNgrue¥esITLTEnielsemavin

a L=

nalnn1susulgndnnguune wazwinaziansasesunadlnenisaziliananaauladndiud

v

NetosiunsAuasesdsuandenundydndnlaunten 8 155A 2 veesTIHUyNTIlTUA.A.

1998 3duevgyinsasns wanadaguadilifinsdfnwasdulssiiudnanusegidla
dnydsdivsziiusesdodiinuesniseensululwnsiuna Uurisdiction) Aaeny158nIng

Uszmenanlananiilunousy

Mndgmtommaiesnisduasesdanandenlungmunouyuesssuseming
Useingl Aon1siifiinuas TnguszasduenguneuysesssuseniUssmalitudiie s iadn
Tunsvihasasuuagiilenausglovintanmsmmadundnildifienisduasesdaandon
Uszneufutlymiduiundydaifeadesiunsiuasesdundonlunianisaidaiumis
o1pslnsiidnanulddnduiitoanniian fudlefasanmdnaulddadudaduiugu
Guaamaﬁmmaﬁﬂmé’amuﬁaﬁé’wﬂﬂgﬁ'awaﬂmmhis?f@ AULaZANNARULAS O lUUN Uy aR

'
2 =

voanananuladndiuesililumiioulymnviudoudu wazlymnddyiigadonisi
analnlunisauaunistdnananuladadiuiefuasesdwindonluniinisaldniunig
8175 MilinszuiumsdeduisesnisAuasasdunaeslunnsaldaiunisenisaiunsagn

azuinladng

4.2.  msWisuReessndnkalsElevdvasiglunguunedanndauseninalssmanuy

anudnlunimmslunguneuyvesssuszndinlsena

1Y

Wlwewagnabilunsuduiinisazdwannisialunguuieaivinile

a

wuUsuldiungruneludnaivmils ndnnsvsaesiudediyainiziiginazanuteuled

9

) & v & = ° 1Y) v 1) 1 = a a
Ny LWﬁWSVLlILSUUUULLa']ﬂf\]gllﬂ']iuqﬂaﬂﬂ‘aﬁlnEJ@J’]I%TJMﬂu@EJ%ﬂN@Ji%L‘UEJULLagﬂULU 1IN

Waunaguinsegllgudesnisysidinaunsianuiewansimanaiuladadiuly

X2y

nguuedwInaauTEnIUsematuiyanzifeIniansfsnuteulusiundnaiula
dnehulungruneuyvesssuseniaUsemeaiveAuasasduIndeu nelivelunisinisiiesee

TUsTaALaYsEAUAUTULTIVBINATIA 8 U



155

4.2.1 IngUsraeAvasieaaInannsasviaulzaenuiiuaIvasdy (National

Security)

wlansrvimmananuladiulunguuieuyvesssusenitsUsenai

[

Togusrasaliiiigadrianislandidmaneniammsmvingy uidsaseuaqulufianisinnsey
A U fa a ~ ' % P o v = Ao =
A15LAUAINARNSMANDINATLAURANATUVBIE N8R TIVIUTIUDINAA NS T ALINIRDNALI DU
4 d‘ Y 1 1 (v d' a =] a 1
efpanladndrutuianysngluissn 30 vaaLwIANAAILYBIMALASITNIENINUTEImA
i a 26 i o a
luisesenystiandesde.a. 1996 (Nuclear Weapons Case)™ 13571 524 U831 inINw1ANa
asEinsemauiseRnUsemeglnaatielund Kupreskic Ua.e. 2000 saluissni 18
YoIMANINYIFaaY1TENINU T ALIeAnUsTinAglnaaisluaf Martic Fawanalain
waneuladnadlungmineuyvessssenirwsenalagninunldiiieussqinguasasdnig
nsnsiienalselewinian1snms (military advantage) a1eldudnanudndunis
n1sms (Principle of Military Necessity) ity nanfe mszdausidunianismms
Jededland waznmslanftuszdesladadiununseyly Fadleuiuimananuladndiulu

nvneuyvesssusenitsUsemadundnauladadiululadegnuseland (active act)

Tunendudunananuladndiulunguunsdawindausyninalseneadaunsn
aglundnmstdesiuaiminty finguszasdaivenistesiundunsieviseainudemenainii
a &£ - Yaa v v 1 ¥/ 1 & v g v a a
wiinfusiesy laen1sldisnisdesiudindnagdediilunmsdesiunlduinsnisigeauiu
! & vao a Y a M Yo 1Y) | ax o vo v vo
ninusmseunsldisnislaginelminanuliladadiuiuseninddsnmsildiunanlasu
wszazuy nananulddadiulunguunsduandeusevinaussmadundnignuunldly
susuurasrannsUesiuarmin Weussaingusvasalunisunleaienauselevivessy

(national interest) neldndnauswdu (Principle of Necessity) nanife wsigiianny

'
[

o & A v Yaa v ! 1Y) a ~ a a &£ ! ] =
"\]']LUUV]"\]%G]ENIGU’Jﬁﬂ'Wiﬂ@ﬂﬂuuuq@@ﬂﬂu@iqﬂﬁiaﬂ'ﬂqmLaEJW']‘EJV]@T'—\]LﬂWGUULLagﬁ('INaG]EJ I N

[ 1

#9955 1NN TBINUAINEND FINTSIEIsNSUIN UL ADIlAEREIUNUNAS NS I BNARIN

[
aa Y A

NSANANISAINATURTIEUTEAMUENENUNEIAn Y dmsulunsaldl Rguiiudn nanaAy

Y

lpdnaaulunguunedundauszninUssmadundnanuladadiundesuniadunsteiu

(passive act)

Tupruiiuresd oy 95y inguszasdvemdnauladndiulunguune

9

° Advisory Opinion. Legality of the Threat or Use of Nuclear Weapons. I.C.J. 1996. Paragraph 30
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