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# # 5686002434 : MAJOR LAWS
KEYWORDS: EARNEST / EARNEST MONEY / FAILS TO PERFORM THE OBLIGATION / PART PAYMENT /
REDUCE THE EARNEST
PATTANEE SAE-JIW: Legal Problems Concerning Earnests. ADVISOR: PROF. SANUNKORN
SOTTHIBANDHU, Dr.Jur., 185 pp.

The Purpose of this research is to study the legal problems concerning earnests
according to Civil and Commercial Code section 377 and 378, and the Unfair Contract Term Act
B.E. 2540 section 7 focusing on the problems of the agreement which prescribe earnest as part
payment while the parties have not yet performed the obligation properly, the agreement to give
earnest, the forfeiture of earnest, and the principles that empower the court to reduce any
earnest forfeited to the actual damage Whether the above agreements are complied with the

legal basis and the objective of the earnest or not.
The Results of this research revealed as follows:

1. Earnest is not part payment unless the parties duly perform the obligation according
to section 378(1). Therefore, the parties could not agree to prescribe earnest as part payment

since they have not yet fulfilled the obligation.

2. Section 377 stated that earnest must be given when enter into the contract, so the
delivery time of earnest is the essence meaning that the parties could not agree to give earnest

after the contract is concluded.

3. The word 'fails to perform" in section 378(2) is not necessary to be default, if the
party giving the earnest has any responsibility in performance, the party receiving the earmnest has

the right to forfeit the earnest.

4. According to the Unfair Contract Term Act B.E. 2540 section 7 if the forfeited earnest
is disproportionately high, the court may reduce the earnest to the actual damage, in
consequence, the earnest also become the damage. Nevertheless, analyzing more on history and
the concepts of legal legislation earnest in Thai Law has no objective of being the damage. As

the result, section 7 has disputed with the legal basis likewise the objective of the earnest.

In conclusion, the researcher deems that it is appropriate to repeal the provision of the
Unfair Contract Term Act B.E. 2540 section 7 and use the principles of interpretation to consider
the earnest which is disproportionately high as a penalty in order to further reduce the forfeited

under the provisions of penalty instead.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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Michael McAuley, "One Thousand Years of Arra," p. 695.
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Ibid.; Reinhard Zimmermann, The Law of Obligations Roman Foundations of the Civilian

Tradition; Michal Hain, "Developments in the Roman Law of Sale: Taking Another Look at Arra and the Warranty
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Gaius 3.139 text and translation of de Zulueta, Cite in Michael McAuley, 1977: 699

Emptio venditio contrahitur cum de pretio convenerit, quamvis nondum pretium numeratum
sit, ac ne arra quidem data fuerit. nam quod arrae nomine datur, argumentum est emptionis et venditionis
contractae

A Contract of Sale is concluded when the price has been agreed, although it have not yet
been paid and even no earnest have been given. For what is given by way of earnest is evidence of a contract of

sale having been concluded.
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H.F. Jolowicz, Historical Introduction to the Study of Roman Law, (Cambridge University,

1952), p. 304; Reinhard Zimmermann, The Law of Obligations Roman Foundations of the Civilian Tradition; Michal

Hain, "Developments in the Roman Law of Sale: Taking Another Look at Arra and the Warranty against Eviction."
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McAuley, "One Thousand Years of Arra," p. 698.
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Rein Zimmermann, The Law of Obligations Roman Foundations of the Civilian Tradition, p.

230; Paul Macarius Hebert, "The Function of Earnest Money in the Civil Law of Sales," 122-123.
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Michael McAuley, "One Thousand Years of Arra."
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J.B. Moyle, The Institutes of Justinian [Online]. Available from:
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Institutes 3.23. The contract of purchase and sale is complete immediately the price is agreed
upon, and even before the price or as much as any earnest is paid: for earnest is merely evidence of the
completion of the contract. In respect of sales unattested by any written evidence this is a reasonable rule, and
so far as they are concerned we have made no innovations. By one of our constitutions, however, we have
enacted, that no sale effected by an agreement in writing shall be good or binding, unless that agreement is
written by the contracting parties themselves, or, if written by someone else, is at least signed by them, or finally,
if written by a notary, is duly drawn by him and executed by the parties. So long as any of these requirements is
unsatisfied, there is room to retract, and either purchaser or vendor may withdraw from the agreement with
impunity—provided, that is to say, that no earnest has been given. Where earnest has been given, and either
party refuses to perform the contract, that party, whether the agreement be in writing or not, if purchaser forfeits
what he has given, and if vendor is compelled to restore double what he has received, even though there has
been no express agreement in the matter of earnest.
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Federal Ministry of Justice and Consumer Protection in cooperation with juris GmbH -

www.juris.de

Section 336 "(1) Where something is given as an earnest when a contract is entered into, this
is deemed to be a sign that the contract has been entered into.

(2) The earnest is not deemed, in case of doubt, to be forfeit money."

Section 338 "If the performance owed by the giver of the earnest becomes impossible due to
a circumstance for which he is responsible, or if the giver of the earnest is responsible for the cancellation of the
contract entered into, the recipient of the earnest may retain it. If the recipient demands damages for non-
performance, the earnest must, in case of doubt, be credited against it, or if this cannot occur, must be returned

when damages are paid."
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Carolyn M. Edwards, "Statute of Frauds of the Uniform Commercial Code and the Doctrine

of Estoppel," Marquette Law Review 62, no. 2 (1978): 205.

? Ibid., p. 207-209.
3
Ibid.
Section 17 "No contract for the sale of any goods, wares, and merchandizes for the price of
ten pounds sterling or upwards, shall be allowed to be good, except the buyer shall accept part of the goods so
sold, and actually receive the same, or give something in earnest to bind the bargain or in part payment, or that

some note or memorandum in writing of the said bargain be made and signed by the parties to be charged by

such contract, or their agents thereunto lawfully authorized."
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aq
Ibid.

Section 4 Uniform Sales Act

" (1) A contract to sell or a sale of any goods or choses in action of the value of five hundred
dollars or upwards shall not be enforceable by action unless the buyer shall accept part of the goods or choses
in action so contracted to be sold or sold, and actually receive the same, or give something in earnest to bind
the contract, or in part payment, or unless some note or memorandum in writing of the contract or sale be
signed by the party to be charged or his agent in that behalf.

(2) The provisions of this section apply to every such contract or sale, notwithstanding that
the goods may be intended to be delivered at some future time or may not at the time of such contract or sale
be actually made, procured, or provided, or fit or ready for delivery or some act may be requisite for the making
or completing thereof, or rendering the same fit for delivery; but if the goods are to be manufactured by the
seller especially for the buyer and are not suitable for sale to others in the ordinary course of the seller's
business, the provisions of this section shall not apply.

(3) There is an acceptance of goods within the meaning of this section when the buyer, either
before or after delivery of the goods, expresses by words or conduct his assent to becoming the owner of those

specific goods"
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Benjamin Judah Philip, A Treatise on the Law Sale of Personal Property with References to

the Decisions and to the French Code and Civil Law, (1906), p. 225.

Samuel Williston, Law Governing Sales of Goods at Common Law and under the Uniform

Sales Act, (New York: Baker, Voorhis & Co, 1909), p. 82.
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John D. Lawson, The Principles of the American Law of Contracts at Law and in Equity, (St.

Louis: The F. H. Thomas Law Book, 1893), p. 98.

8
John Edward Murray, Murray on Contracts Fifth Edition [Online]. Available from:

http://books.google.co.th/books?id=gz2XmyyfgQC&printsec=frontcover#v=onepage&g=earnest&f=false [2014,

December 29]

9
Blenkinsop v Clayton (1817) 7 Taunt. 597

10
Bach v. Owen (1793) 5 Term Rep. 409
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11
Samuel Williston, Law Governing Sales of Goods at Common Law and under the Uniform

Sales Act, p. 109-110.; John Freeman Baker, A Treatise on the Law of Sales of Goods, Wares and Merchandise as

Affected by the Statute of Frauds, (London: Forgotten Books, 2013; repr., 1887), p. 298.

12
Benjamin Judah Philip, A Treatise on the Law Sale of Personal Property with References to

the Decisions and to the French Code and Civil Law.

13
Thomson Reuters Westlaw.-www.westlaw.com

Restatement (First) of Contracts Chapter 12. Judicial Remedies for Breach of Contract Topic 3.
Restitution § 357 Restitution in Favor of a Plaintiff Who Is Himself In Default

(2) The plaintiff has no right to compensation for his part performance if it is merely a
payment of earnest money, or if the contract provides that it may be retained and it is not so greatly in excess of

the defendant's harm that the provision is rejected as imposing a penalty.

14
Kitchin v. Mori (1968) 437 P.2d 865
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atalsfinu siewlul A.A.1952 nguanetengdineig fya1devne (Uniform
Sales Act 1906) 1031 4 lagnenidn waglddsdumuussaiangvunetenidinnienis
W18 (Uniform Commercial Code ("UCCY) 11951 2-201"° uny FansundayalAdandnn
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15
Brigham v. First Nat. Bank of Arizona (1981) 129 Ariz. 160, 629 P.2d 996, 998.

16
Thomson Reuters Westlaw.-www.westlaw.com

§ 2-201. Formal Requirements; Statute of Frauds.

"(1) Except as otherwise provided in this section a contract for the sale of goods for the price
of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate
that a contract for sale has been made between the parties and signed by the party against whom enforcement
is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a
term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown
in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract
and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies
the requirements of subsection (1) against such party unless written notice of objection to its contents is given
within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in
other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for
sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is
received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a
substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or
otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision
beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have

been received and accepted"
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Louisiana State Legislature- www.legis.la.gov/legis/home.aspx

Article 2624 "A sum given by the buyer to the seller in connection with a contract to sell is
regarded to be a deposit on account of the price, unless the parties have expressly provided otherwise.

If the parties stipulate that a sum given by the buyer to the seller is earnest money, either
party may recede from the contract, but the buyer who chooses to recede must forfeit the earnest money, and
the seller who so chooses must return the earnest money plus an equal amount.

When earnest money has been given and a party fails to perform for reasons other than a

fortuitous event, that party will be regarded as receding from the contract."

18
Paul Macarius Hebert, "The Function of Earnest Money in the Civil Law of Sales," 132.
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Alain Levasseur and David Gruning, Louisiana Law of Sale and Lease, a Precis, (LexisNexis,

2011).

22
Louisiana State Legislature- www.legis.la.gov/legis/home.aspx

RS13:4361. Deposit not earnest money; rule to turn over deposit

If the terms of the sale provide for a deposit by the purchaser, this deposit shall not be
considered earnest money and does not give the purchaser the right to withdraw from the sale by forfeiting the
deposit. However, if the property is resold at the risk of the first purchaser, and a loss is occasioned by such
resale, the party provoking the sale may proceed by rule against the first purchaser and the officer conducting

the sale to have the deposit turned over to the plaintiff in rule, to the extent of such loss.
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Samuel Williston, Law Governing Sales of Goods at Common Law and under the Uniform

Sales Act.
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Howe v Smith (1884) 27 Ch. D. 89

26
Garziano v. Louisiana Log Home Co., Inc. 569 Fed.Appx. 292 C.A.5 (Miss.),2014.
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Thomson Reuters Westlaw.-www.westlaw.com

§ 2-718. Liquidation or Limitation of Damages, Deposits.
"(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is
reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss,
and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably

large liquidated damages is void as a penalty. "
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Rumsey v. Gillis 329 Ga.App. 488, 765 S.E.2d 665 Ga.App.,2014.

29
Watson v. Ingram 70 Wn. App. 45, 851 P.2d 761

30
Carolyn M. Edwards, "Statute of Frauds of the Uniform Commercial Code and the Doctrine

of Estoppel.”

31
Louisiana State Legislature- www.legis.la.gov/legis/home.aspx

Article 2005 “Partie may stipulate the damage to be recovered in case of nonperformance,

defective performance, or delay in performance of an obligation.”

32
Bounds v. Makar, 493 So.2d 268, 271 La., 1986

33
Sunbelt One v. Melian, 509 So.2d 705, 707 La., 1987
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Jane M. Friedman, Contract Remedies, (Minnesota: Baker, West Publishing Company, 1981),

p. 198-200.
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Louisiana State Legislature- www.legis.la.gov/legis/home.aspx

Article 2012 "Stipulated damages may not be modified by the court unless they are so

manifestly unreasonable as to be contrary to public policy."
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§ 336 Auslegung der Draufgabe
(1) Wird bei der Eingehung eines Vertrags etwas als Draufgabe gegeben,
so gilt dies als Zeichen des Abschlusses des Vertrags.

(2) Die Draufgabe gilt im Zweifel nicht als Reugeld.
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§ 337 Anrechnung oder Ruckgabe der Draufgabe

(1) Die Draufgabe ist im Zweifel auf die von dem Geber geschuldete
Leistung anzurechnen oder, wenn dies nicht geschehen kann, bei der Erftllung des
Vertrags zurlickzugeben.

(2) Wird der Vertrag wieder aufgehoben, so ist die Draufgabe

zurtickzugeben.
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§ 338 Draufgabe bei zu vertretender Unmoslichkeit der Leistung

Wird die von dem Geber geschuldete Leistung infolge eines Umstands,
den er zu vertreten hat, unmdoglich oder verschuldet der Geber die Wiederaufhebung
des Vertrags, so ist der Empfanger berechtigt, die Draufgabe zu behalten. Verlangt der
Empfénger Schadensersatz wegen Nichterfullung, so ist die Draufgabe im Zweifel
anzurechnen oder, wenn dies nicht geschehen kann, bei der Leistung des

Schadensersatzes zurlickzugeben.
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Section 343 Reduction of the penalty

(1) If a payable penalty is disproportionately high, it may on the application of the obligor be

reduced to a reasonable amount by judicial decision. In judging the appropriateness, every legitimate interest of
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the obligee, not merely his financial interest, must be taken into account. Once the penalty is paid, reduction is
excluded.
(2) The same also applies, except in the cases of sections 339 and 342, if someone promises a

penalty in the event that he undertakes or omits an action.
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A agreed to buy the overland motor car of B for 3,000 baht and he
gives 1,000 baht to this later who will deliver the motor car on the 1" of April 2437.
Such sum is specified to be earnest money and not an installment.

It may happen that:

1) A does not take delivery of the motor car, for a reason whatsoever.
In such case B shall keep the sum of 1,000 baht he has received from A.

2) B does not delivery the motor car and sells it to D. In such case B
shall pay to A 2,000 baht double of the earnest money.

If the amount of the sum kept or returned is excessive the court may
reduce its amount according to section 350. If A or B claims compensation in
additional to earnest money such additional compensation shall not be granted

according to section 351, etc
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A enter into a contract with B the purpose of which is to buy the
motor-car of B for 2,000 baht. A gives to B 500 baht as earnest. Such earnest but is
deemed to be a proof of the conclusion of the contract of sale and serves as a

security for the performance of the sale.

faagansusrulguIng 378

In the foregoing instance, supposing that there is no special agreement
about earnest:

(1) When A pays B, 500 baht given by B are treated as part payment
and B shall receive only 1,500 baht.

(2) If A fails to pay the price of the motor-car, the earnest shall be
forfeited, B keeping the 500 baht; suppose that A, when trying the motor-car, has
misdriven it and broken it, the performance having become impossibly by A's fault, B
shall Keep the 500 baht; etc

(3) If B fails to deliver the motor-car to A, B must return 500 baht to A;

etc
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