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ARUNOTHAI RAKTHAINIYOM: The Problems of the Legal Interpretation on Class Action:
Cases Study on Submission of a Motion for the Court to Certify a Class. ADVISOR: ASST.
PROF. CHAYANTI GREIGARN, CO-ADVISOR: THANIT KETSAWAPHITHAK, 267 pp.

Class Action Act to amend the Code of Civil Procedure No. 26 (2558). There are problems
with the interpretation of the law and the filing of a lawsuit to certify a motion to initiate class
action, especially on the issue of the certification of a motion, the definition of common issues,

the number of members in the lawsuit and the sub-class in the proceedings.

In this thesis, the researcher aims to study the interpretation of the Class Action Act from
the minutes of the meeting of the “Office of the Council of State”; the view on the bill of the act,
which can be a problem when applied in practice; In order to see the differences in legal
interpretation issues in both the United States and Canada, country by country using the system
to obtain permission of the Court, as well as in Thailand. However, Australia, the Fund has a role
in helping the Court by Attorney General screening. In regard to the number and sub-class, Thailand
don’t have any norms to consider cases also not allowed sub-class to consider minor issues, in the
other hand the other countries have norms of the Court as a guide to the diagnosis of the number
of group members by class member native habitat and connection, including support of the sub-
class matter to diagnose the issues in litigation. In respect of the issue of definition. Thailand
legislate “Class member” form United States as “Typical of claims” but transforms to “Definitions
of Class Members” so, there is a problems that does Thailand aims to legislate in the field of

"Typical of claims" ?

Researchers have proposed a solution as follows: in the issue of the certification of a
motion to the Courts, the laws of Thailand use a system that permits the Court to enter into a
process of Class Action, which may cause delays in the future. It has, therefore, been proposed to
set up an agency to assist in the screening of trials groups directly. In the section under the heading
“Definitions of Class Members” the provisions should be changed to "Type of Claims” Furthermore,
in respect of the issue of numerosity, the study should be regarded as the norm in terms of the
Supreme Court's decision, and the sub-class issue should be studied further in the future as the

new laws should be amended to include the diagnosis of cases of minor issues.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature

Co-Advisor's Signature
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8 Federal Court of Australia 1976 ,Division 2 — Commencement of representative proceeding ,33C
Commencement of proceeding
(1) Subject to this part, where:
(@) 7 or more persons have claims against the same person; and
(b) The claims of all those persons are in respect of, or arise out of, the same similar of
related circumstances; and

(c) The claims of all those persons give rise to a substantial common issue of law or fact.
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? Federal Rule of Civil Procedure: Rule 23 (a) Prerequisites to a Class Action.
One or more members of a class may sue or be sued as representative parties on behalf of all only if (2)
there are questions of law or fact common to the class,
1% Federal Rule of Civil Procedure: Rule 23 (b) Class Actions Maintainable.
An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied
" Federal Court of Australia Act 1979: Part IVA—Representative proceedings

group member means a member of a group of persons on whose behalf a representative
proceeding has been commenced.
12 Federal Court of Australia Act 1979: Part IVA—Representative proceedings
Division 2—Commencement of representative proceeding
33C Commencement of proceeding

(1) Subject to this Part, where:

(b) the claims of all those persons are in respect of, or arise out of, the same, similar or

related circumstances; and
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B Class Proceeding Act 1992: Definitions
1. In this Act, “common issues” means,
(@) common but not necessarily identical issues of fact, or
(b) common but not necessarily identical issues of law that arise from common but not
necessarily identical facts; (“questions communes”)
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Y Thomas v. Louisiana-Pacific Corp., 246 F.R.D. 505 (“The commonality test is qualitative, not
quantitative. There need to be only a single question of law or fact common to all members of the class.”)
16 Federal Rule of Civil Procedure: Rule 23 (c) Determination by Order Whether Class Action to be
Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions.
(4) When appropriate (A) an action may be brought or maintained as a class action with respect to particular
issues, or (B) a class may be divided into subclasses and each subclass treated as a class, and the provisions

of this rule shall then be construed and applied accordingly.



v
v A 3

aetlagiiuladnnisuusngugasluguuuunmunngy 222/24 uisdseanangnangds
forsanauus uiludfisfy atudl 26 vedlne fauuandiisainnisdauusnguges
vesUsemnadu lneflgpuszasdiioifunisuaniasandemeidunguy uazduauidsme
pungugosty Semneauingransveslsemalngldlfilndodliinisutsngudes

'
a

fodulszinuiendinansenudenausyleviuisdsenisvesauBnnguuisdiy vinlv

a

—

[
[ LYY

MITeasiaufeItuLwIAuAnlunsTsundygatusesngugesilininuieegls §

ey

] PN a a Y] o N o = = o
iqﬂﬂJHNNQQIUﬂWi@ﬂQWNLﬂﬂ?ﬂ‘Uﬂ'sjllEJ@EJu@EJ'Nli LLaZLN@LTJ?EJ'UL‘WEJUﬂ‘Uﬂ{]WlI']EJsU@\T

fUsEneadanAnwnad vluAsdedunalulsziduilagials

finsdifedeanmfininermafnif 1335/2531 Fudunsdinfilandisdu 93 au

walandudseanilu 2 nqugesiiaisansosrdeniegaindninuansieiu laevis 2 nau

goelain1suasfaf I nulanAgudunidalulan it e UL LD e NA1NNINANNAUTILN L]
Y o v a ' ) % &l | ' 2 a v & A ¢l
TaisenTesiuandaiu memszlaniuiasaulunqudesigensinnuliiieawelalandng

a 24 = 4 1 = % 1 qu, v L% a a
AULAINIEWA LS anT g nAsInUauYTulru I dudunulunisundesdns
Uselovtvasnu waziilafitasundosnnusaanmiu 2 1889 J99asdlfunulansnuwnnaiaiy

2 ngu usllesanundngfivesnguuielneliisesnqueseyinlvdesiansuiadlululy

o

AstTArnulaglulaudinisiiansan vilaiesuusandeniomintu asdunindnisi

nguunenisanduaiuuunguluesngugeslulsziiuanuwansiiasesdoiaasadun

Usuld enaviluundygatudaaudunazausadssuldlasgrsdusz@ansamuanduls
;:1 A | o A a a & A A aw a

wsolyd vseluniswuingugaeiioiiansunanudsmetueialidiudundemvenlunis

forsauinAvanemzluuntygfveinguunsegils

3. NSAANERIANNINAGY

wa

nguutensaiuafwuunguvedlne ladygRiieinuseswinsgiuneiaassuli

g7

aunnnguiingnssviuntsafuaiuuunguliluuinsy 222/12 (3) 91 lunguuanalzdes

a 1 o = o a a 1 a % [

Tau13nngudiuingin fnrsaduafegiafandyagililinaiugienwagliazain

9

1%
v U Y 0 awv £

nundayefatvilviginideasdedunnddn “druaunin’ 1daunungedials wirlada

T o

Saninddvauinndisane viemnidunsdiliersszsyiuuldegaiueudaauay

a a

augInlitignszurunisandunfuuunguniely niemnluntevdsdaunvelddns



10

'
&) o v o

gonannisiluanidnngu’’ WWudwiuunaunseiediuiuresanndnmdeteeuin s

o a a a 1 a ! Y 1 = 1
ﬁ’]ﬂﬂiﬂﬂ’]LUUﬂigU’JUW‘U’ﬁﬂJ’W"Iﬂ@FJ'NF’]@LL‘U‘UﬂQ@JI(ﬂ@ﬂ@@IUMi@l&I

'
va o )

Tudszinuil nguuienisaiiuafvuunguvedlneusnainlufinisdyafduiun

wueuFaauniesutush Agdhiffussinguresmaiianiluedonhmeldidud
unifissnatunisazanniiila TuvagiRgInunguuen1saluaAfLUUNgU YU sEINA
ansgouisnuesildldinstuunsiuaududily Fssndudesinvainussiagiuvesena
Tutszimmanszewwini iesanniinsdiimavesUssimaanigondndnduiusiaglillisyy
Puvanndnngulisgawiveudaau fenatednddwiuanndnngudiuiuuinle wu lu
AR Swanson V. American Consumer Indus.,Inc %ﬂﬁam%ﬂﬂdmagﬂizmm 40 AULAAS

fAtedruanifieanaudanozliauduaduuunaulea waluaf Utah V. American Pipe &

al 1

Constr. Co. FeflauTnngudis 350 auwsmanlusygalidnduafvuungy Jeludedu

[

WU AavesUssinaansgewint lulduesindrwiududiuddgudotiele wainauly

o

1Y [y

AMUAAYTUTRTALITDIENNTNNGN ANAZAINTUNITAUNINAI AUEEAINTY

n35usdeuarniasniean1esgdnaie TneRansundundly

Y

&

Tunianduiu nguanen1sanduafuuunguveIUssinaoaansiie In15mnun
$ruruanndnnguiudannsasudunssvaunisdniuafuuunguldogd 7 918 du
ngvanenIsELduAfLUUNguYDIUsEImALALIAdnI s nua T wanan B naudusiily
uiud 2 918 Seiududuiadlaiimeiingmenssiiuafuuunguuesinglalliing
fnuaurudusuievssiagiulunisiesedianumngantosduaudismelunis

o a a ' vy & Y oA a 1 q' o % &
917Luu@]@LLUUﬂﬁjMIQUULUULW§WgaWLWﬁﬂ® LLagf}ji'mllﬂ"li(ﬂﬂ?’]llaﬂr]ﬂlilﬂﬂ?ﬂllﬂigL@uu

'
a

3 v £
NUTzLAunaning

[ [

Midelansdedunalinedu 3 Uszifu nuinuntygalulses

v

N15AuAAKUUNANYDIlNETITAULUUNITINUIINYTEIMAansToLNTn dudaly

T yms1 222/16 aundinnguidanesnainnisiuaudnngulilaeudinudszasdailunisdedusesia
nelussegiiafieamvuanumas 222/15 (6) uagliteitandnnquasnariliduandnnguiuwa uilauds
ANUUsTASAtURoA1A

Wewufmuaszezainuassanis aundnnguazesnainnisiuanndnnqulaled Vuusasladu
auYINIINA1A warmdvasralinduiign
P < a ' v v v v & a oA v v
yaraeanIMsluannnnguudd ssfesenduidiunluaudnngudnlils
aundnnquuazyanafivanainnaduau@nnguazsesaendrundulandsalunsdniuaduuy

naulngenAednsauuing 57 Lla



11

v
(Y S

LANA9INUsTInAeeaInsIagLarUssinALAuIntegsiltsssdAilavidulselovdly
fun1s@nwladinazidunisfnuniieliidnladsuueslunisiaiiunguuievesiin
ngranelng iennsldngnunglinssmuanuisuaivesisn wieidunisinu iilesuian
TnefnwiadymdsUssmeduldinountouimminysumalneetdymludnunsiio iy
vionderiu aginisinnuiewdledgmedidls Tnefinsdfnwanndsusemaldlunng
$1989 Wleldonassmaudladgmiminzaufuguuvunganevesing ielinguunenis
aluafuuunguuestive arursainluldlaegndiuse@ninmgea aauduanuisualume

Ny MY

1.2 duufAgu

ﬂg‘mmamivﬁ’wLﬁuﬂﬁuwﬂfjuﬁlé’ﬁmiufﬂmLﬁuLﬁmmwszswﬁ’@aﬁufﬂmLﬁmﬁu
UszanangmingisRatsananuuns @Uudl 26) wa. 2558 Saltlynizesnisinnuszuy
n15veeyyInAIa undey “doiiaasesiuiuniini” vaulwnvesaundnnguludiuves
Funnfissnelunisfiesdesnd waziiesnsingudesiiionnuazmnlunisdniund

va o {

ﬁﬁammsﬁﬂmmsﬁmmwﬁzymmmﬂma Lﬁ@‘UiifQNaﬁ]’mLQG]U’]?&IQJGU’ENﬂ{]MEJ"IEJ

o

13 dnguszasd

1. wednwinguangludiuvesdnivesaundnngulunistuilauiiondnszuiu

NAITUIUVUNFUNININYTEUIaNYNUBTTRIITUIANLNIvRlnEuaEN ) UL NS

ALIUARLUUNANTDIUTENAAVSTOLITNT UTenADDalnsiay LazUsemanaulnn
2. wWednwdansinunguuiensaLiuafkuuNguYeIUsEINAlneg

3. efAnwzUuuunisaniiuafvuungumunsauiuuseinalneg

1%

4. ieAnwinisudledgmsuidunsalfiintuadclusislszina tiotdunsadl

[

seg1slunrsinnusulddunmsuAtym winiansandansazifvinunionaeiufndu

Tudsznalne



12

5. WieAnwdiguiieunisaduadwuungueesussmalnewasysgine

A1370LISNT UsenAoealnsiay wazUsemanauinn

1.4  YIUUALAZITNITANTEUIY

nuidgatuilysdnuinuinnufanaznsinnuanngviinglunisaiiuafwuy
NaNANUTELIANMUILTTNAITAIULNG UAluLFL adud 26 (w.a. 2558) Tudu

yesdnsvesanBnnqulunistuiiesafvuunguvesUssinalng lnawseuieudulssma

o

N3l UssnAoodnsiae LazUseineulauing Iuﬂﬁiﬁ’muvﬁgﬂLL‘U‘U‘U@Qﬂi%‘U’JUﬂWi

<9

2

IS 1

v < v & 13 v < a ' a
Felaruunnasiuludssinudeielui unumvesaalunislvieugn Joiiaaseunaad

AuantRveInguyana kag N1sLUINgugaeLiianIuasaIntun1saLiuag

[
Yaa ¥ ¥ ¥

NMUITBatuilldITnisAuadiwagsiusIndeyawuuIdeienans (Documentary
Research) lngAual1deyadnundyafiveinguiny wilsde1usseny mMAnIN®1eeAa
FATNYNUIY UNAIUNYNUIE VINIUTEWnalng Ussinaansgoiusni Useine

DOALNTIAY LAz UTENALALIA

1.5  Uselegwifianndnazlasu

1. lé’ﬁﬂwﬁmswﬁwﬁﬂﬂgwmsmwwi’wLﬁuﬂﬁuwﬂq'ummizmaﬂgwmsﬁ%
NAVITUIAINULWNILA LUVLALLANRTUT 26 (W.A. 2558) Lag@NW1DIbUIAN NaNN1T NS

fAY 33M5QE‘ULL‘U“UGUENﬂWi’JWQIﬂix‘iﬁ%’Nﬂ@x‘iﬂi%‘U’JUﬂ?i

2. ladnwndTeufisuiunguuignisaniunfeuunguuesanalsenalawn
Uszinaansgaiusnt suilulszmadadudunuureingumnenisaifiuasuuunguuedlve

Tutlagiu Useiveoaanside uasUssmaLAuIn
3. Iansununisudladgunenaiadulueuiam

4. lansruiegesinavesngrungnisatiiuafiuunguveding iliaiuisowile

Pavinetukazyiglinisldnguunedusednsamuingsdy



UNA 2

4

wuAARNUgIUNTSATHIUARLUUNGY

wazdnsvasanIBnngulunsnasiosniiuanuuungy

2.1 wulfelugunIsAEuARLUUNGY

Tulandaguuidanuitadluegresindwazlungais arndulusdaaniy

nrusluiesnisnsziAnderiiofisninie wsensnddu Nilsanedmiun1siengnus
= Y a = @ oA = a @ a ad A
welminanuasugrinludiay wilionianamyuisudasuld feusuinuivene

& a o = o a & a & 1 =~ & Y
HU1NVU all']sljﬂiuaﬂﬂu"i]\ﬁJ"\]’]U')ULWﬂJ@J’]ﬂGUUW']N ‘UQJ‘VT'TVHF]']llll’]ﬂﬁ]aﬂillll’]ﬂeﬂu%agsljU"Uau

'
a

897y sausitgymlulgiatuuinune winnguuiedinaduguiy ludinisimunlduin

£
(2 74 =

Pu wazdudeudunudian Nazliawisaneulandlunisuarsmanuasvguliiudsnule

N

nealy NYUUIENIUNILAT NIEYEIRIQNAMUITY LuLAEITUAITHRILIN YUY TudI

Y

()}

29935 N1TUIAN FelTdmsunisidadeaininueiee Tusfnafniswn senaludugou

v {

nidn daauaediy uiavdlelignsaliiesnulael 3e 2 AU IFNI1TUIAIURUY

2

1
R

@ a av v 1 =] a a 1 £y} .:4' a0
farursaldlunisiansanailiegradiusednsain witagtuillowmaluladeeggn

Re

[ [

Walu1uUAudIny ANuLEsnneFaupve1adu19nIg WINNIANTALNEIMTINTo dosAULLS
Jugnsalduiunansdu vienatedosau lagdrunindnuiainnisvigsnavuianasvy

U wionsvhgaamnssudiilssauvuiatng tusu

AatuaniauINITresdenuguil n1sldnguuiedsiasanauLnsuUaIyn
| ! a a = o o a a A a |
graliidunisazaindemaniansaad saunsaanlunisaniuad Welinainuly

azAdn NIALIUARNALLANAINEAITY Taue GailnnseluFesanldane Famdsnieuasie

Y

=

darudsrieieadantssnnsndudssdaildatsuinluniseanauad nsalunsaind

VEEUI831UIUNIN NNSRAIsARauvan “lasWesnaulaneu” wsandn “First come,

ey

first serve” Aagyinliandgninaugideululsziaunnindifioanu wagdsenavinla

v

Aldgmenflesiesntgndslasunisyaldandeniglaiisane iesainnemindduves
Jagarunngnillddnsenilvesdmilsigifesseanaumiings dell nguuienis

=

aufluanuuunguisgnasiedu luilesutduiyauszasdinaidrungetendymilunis

q



14

o
a o

auadlunsaindgaiudiuiuuin lnedivegluuunisiessedaglanddiuiuuin way
Jnagduiuuingnilesies widiunnafmintuazidunisiesdesvedniuafivuungy
LaglanAadnuaulin ek UUIIgazenvaIn1saiunfdslunu vinlvngmune
a 4 & | = v o Qv v ' o a = '

Anluguiduieiennauidagduiussmalneila dnissenguunenisaniuaduuung
waziunldmeiduiu Fesadsuiuusinguingnsaiuaiuuunguilanain Federal
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2.1.1  anunngveInIsaLuafiuungy

o a = ' A A a Y Y a g
nsaniluafkuunguvsemseniuluszvunguuieUseinaaniyeiusniin “Class
Action” Wu A n1sALluafuianuaranilaivienatgaulanduafunsiionuiatiagiive
nauyanafedluaniunisaliferiu lavaundnnquliladisinlunisiansanadlugiu

AMY uAFARNINWIzRARUAANUNLATAINTNNguYAAL

P !

famdanmsiuduanumnevesdinuidgildliaumnevesiilites dau
Tngjazidunisedursgunuunisduiiuad nszuiunsbuiles nszurumsdniunad esuie
syuvreensinfiuaduuungy Jamniiny suisunauddninginsainnsduiuad
wuunguluusazUseine a'aummwmamaaﬁwﬁﬁﬁﬁé’fsWuﬁ?ué’ﬂziﬁmmL"‘f]ul,aﬂmw WA
aglszine unazdrdnlaliainuvungvesmniudssinalion ¥3edemugluuurenis

aiuafkuunguluiruAfvaInu 1w

M4 Legal Dictionary lalwaa1ununeaey Class Action 1171 “A lawsuit that

allows a large number of people with a common interest in a matter to sue or be

¥ ddnauaugnIsunsnguini, :eunsUTEyuaNenIIuNIR s UTulaUssnangningls

NIUIALUNI 1599 N33 BUYRwAluiuANU 20980 INTENITUIAULNS (RUUT..) . .. (583

n1sanfuafuuungs) ASIN 1417-4/2547, win Jufl 18 nuAUS 2547 (enansluffiarimeuns)

¥ 3 o3usunng uazany, TenURnuITeatuanysel Seamsdniuafuuung (Class Action)

(2549), v 6
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9 20

sued as a group.”” niaudanulain “n1siesaneynInligsesdiuInIIngdidiula

deosuiu? Weanseeragnilesliidungy”

A13 Merriam dictionary (British) 5¥y11 Class Action WU “Law : a lawsuit
in which many people join together to sue because they all say they were harmed

222

by the same person or group.”” gauUana1uladn naneds ARAUTEyARaYAIEAY

JufuiessosnsigninulasuaudsmeanyananufeIfursanguALNguLAgIil

wona1nil Merriam dictionary (British) §alatin1singuseasAves Class Action
179na2877 “A legal action undertaken by one or more plaintiffs on behalf of
themselves and all other persons having an identical interest in the alleged

wrong.”? FautUaaiuladn nmansevimanguinglasgilesfanilanunieuinnitlaens

LASAIIINI AT ATy ARaTIITane tudidulmds sauiunang

drulunilsde Newburg on Class Actions filadn15i@euds Class Action 1471
“Class actions are representative suits on behalf of groups of persons similarly
situated.”? awUanulain nMsanduafuuunguae ARNTLLUNUTLATUNITUAAY

nnguyAranslaanIunIsaliag iy

drulunguuneglne dnaslideuligudulunins 222/1 1550 3 wriadszuaa
NYUUIETTNAITUIANUUNS wAluLiinFnatun 26 91 “N1sanduafuuungy nueaINy
11 MsanfiupdfraeygInlmausmfosarmaivelimaimfininyiuaniansvaland

wazaunInnau”

2 Class Action Lawsuit, “http://\egal-dictionary.thefreedictionary.com/Class+action+lawsuit.” ,
fuvidle 29 fueneu 2558

2 yYsadl anls, "msddiuafuuungs : msiduduaindnngy fediin uazusslemidfsldzy”
(nendnusUSygrumduda, augla1ans, UnINeassssuAIEns, 2547), win 13-14

22 Class Action, “http://www.merriam-webster.com/dictionary/class%20action.”, ﬁuml,ﬁa 29
fugIeu 2558

2 Class Action 914W&7

2 Alba Conte and Herbert B. Newberg, Newberg on Class Actions : Volume 1, Fourth ed. (WEST

GROUP, 2002). P.30-31
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" Federal Rule of Civil Procedure: Rule 23
(a) Prerequisites to a Class Action.
One or more members of a class may sue or be sued as representative parties on
behalf of all only if
(2) there are questions of law or fact common to the class,
% Federal Court of Australia Act 1979: Part IVA - Representative proceedings
Division 2—Commencement of representative proceeding
33C Commencement of proceeding
(1) Subject to this Part, where:
(b) the claims of all those persons are in respect of, or arise out of, the same, similar or
related circumstances; and
# Class Proceeding Act 1992: Definitions
1. In this Act,
“common issues” means,
(@) common but not necessarily identical issues of fact, or
(b) common but not necessarily identical issues of law that arise from common but not

necessarily identical facts; (“questions communes”)


http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s1
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* Knute SWANSON v. AMERICAN CONSUMER INDUSTRIES, INC., 415 F.2d 1326 (1969)
*! Federal Court of Australia Act 1979: Part IVA — Representative proceedings
Division 2—Commencement of representative proceeding
33L Situation where fewer than 7 group members
If, at any stage of a representative proceeding, it appears likely to the Court that there are fewer
than 7 group members, the Court may, on such conditions (if any) as it thinks fit:
(@) order that the proceeding continue under this Part; or

(b) order that the proceeding no longer continue under this Part.



21

& o | =~ = = @ v A a I Ao
Jululalagenn lnegununguenadauifeiionatgauils lesanaundnnguiidniuiu
wn e1addrunilanalanaglindagunuaunils widndrunilanelanieliladnaunis

wnn31 FnUadedianansansgununguvasauld

AuauURveununguIsdotaunsasnwnaUselevivesamdnnguldogiai
Uszandam asugununguisdeslufinausslevidatuivandnnguilundan lngdiuuin

a1

o = o v o Y a a' a ! v I & | av 1
Nﬂ‘ﬂgLa@ﬂaiiﬂu‘ﬂqﬂammajuvlﬂLaﬂiu@ﬂll']ﬂ'ﬂq@ Wﬁ@ﬂa']'ﬂ@@ﬂ@ﬂ']ﬂ'ﬁuqqq NaLL‘VNﬂ@I@J'J']

(%

AavsAndued1alsnaznssnudefifunuwiiafuInfigatues eligununauiiniiy

7l
Y
=
T

Sutinvausiongy Undesuseloviduiislasuvetandnngulausenisndemaysslovi

VBINULDY

d1950TUUUTENAUBNIINAITUAIAIRILNUNGUIINANITNANFURAD §aTN1T6

AULVUNANAINATTAINGNERY (Sub-class) TuLiaNIITUIAABNAIY Laenaninusilunises
1 ' [ 1 1 v o ' 1 aaa =)
naudey LuluaunguineusazUssina 1wy augnlininqueeaslunsdniainudsnie
o P& A = 44' & - v a T

wane1eiy Asuieduaudemelulsosuglaglanivianzas e lvaundnlunguese
tulasuandemeilusssunazmunzauiuauanian iwsizmndunisfiansanaiungy
Unfd andemieilasueralinssduandenieduiniuasavesauidnnguegesniaiiy
a q' ] Y A S o & = o« o v o = v
demegiuanenaiy ein1saingugasiu Jsnsudeisinungugasduniuume lag

L v v

Tinguszasdineifugunundulngfoioundemalselovivesanidnnquuasaulela

q

'
= £ A a =

wnfigaiiuies wiednnsdnis WunsdiiiissusnisitadoUssinunanuisad ldaunse

Tipnudusssudvaundnnguuisaauls vlidndudedinisulingueesiiioidady

Usziudunivhlinisduasesusslevdvesaundnnguynaudululdegaiud ssansam

2.1.3.3 MIUFIRINUNIEANNURINGY

o a ada

n1sanduaduuunguiudunisanduaffifiinansznuaeyszyrvudiuauuin
AatunuenuveInguIndudiudrdgdndrunislunisimuaiicniseanisaniuag
lun1sanduafinuungu I sauaenmuIgAunianIuIAUTEIYIYNIANTUARLUY
nguduiiay wazdidasfinaudisrvigludesiiandnnguisnsesdneie Tnediuuin
A o = 1o =2 | PP a 1% | O & i
Weslau¥nnguiiuiuuin nureaudalienadiiesauienls wionaudesadungy

nea Wguaaundnngy n1siliiinuieauddianuianuderyay Weraiiuma



22

a |

9193glifund uazlaudnnguluassmmuigaiuinini Ivllnuaudansoud miunis

9
(%

AuARLUUNAY tagRuituLwIAnRgInUANNFUTUS T NINMUIEAULALNAI 1UAD
nurganuduuuziivnanausazanaudugddndulafeidunaniangnuiey
mneanuladadenly wasnuieanuaznszyinislagieymidunissnvinadsslovi

| L)
VBIGNATTUDYNLAUN

UNUIMUBINUIEALTUNTZUINNISAAISUIARKUUNGUINaI8UTENS TailYus

P & v ado & Y o« aa o a & v I3
LWEJ\Tﬂ']ﬁ@\W]U?"IﬂVW']Lﬂuﬁaﬂﬂﬂu’]ﬂﬂjqﬂﬂNﬂ'ﬂ']llgﬂ'ﬂ']ﬂlfﬁﬁnsﬁf]iy]lﬁnuu NUILANUADILTUY

v

HIIUTINONATT Ne1UNANF W kazdoyasieqlvnsudiuifertuanndesnisiesies

FuidndudesaunsafadeivauBnnguianuald Wedararsannudvnindu ety

I 8 Y o

ARANYN TUILLAEINY dUITNNANNABIT N INAUTL LT UVDINULEY LAENITHIITIEALLDEN

q

v99AUdgelMuIgAIUNIIU L lENUIgAIIUNIITUIVBULYAYRIANITNNGY

o A a 1 aa o < £ = 1 ! 1 d' o a N
?J@UL“U@IUW]?@NL?ENWN@QF’]@ i’JiJVl\‘iﬂ’iﬂJVlE]'W"iﬂL‘Uum@ﬂllﬂ'ﬁLLUQﬂEjllEJ@EJLWE)ﬂ'ﬁG]'WLu‘UV”IYﬂ

¥

n3ey

2.1.3.4 n1sEudalseNIeIvedaNTnngy

NAIINNITATEUNTIUAIINOITRIAALUUNGUUAY aUTNNGU {UNUNGY uag

NuUNgANTBINGLaINTaduTeevadniuafuungula lneuuifnluiseenisiuiles

o 1

ARLUUNGUTY WiazUseimaliauuansaiuluaisedidgueseuy wudlaeadl

<

(1) wwAnnIndusesveayyndorIa

a

1< a o
LUULLUQ@@W@JW’\HﬂﬂQMMWU'}

a 1

a CY 1 A 14 a
NANTUIAIULLNIAUEY NATIAD Tunrsilossosnn

'
A o

wila gAuvzAsadudiesramaniund g wazmaszilugiiansunidadeiesin A

g <

ArnuBuesduiyanfauaisiisanalunisiuiiedlimseld minaaiuiiedliyade

ee

o a v o a = i & 1 an o =3 Y =~ Y]
i‘U“INEJ\“l LAZLIUAUNTESUIUATITANLUUAR meﬂmmmmimmma LﬂUﬂqiﬂ@ﬂi@QLW@ﬂau

Y

N o @

v 3 LY A ~ el LY 1 a (XY 1 al [
wnadumuiu nieiiegauszasrausuligisen aavsdardddusuiles wwueadu lu

nsauafuuunguiuuesdn Weiniluedndanud Ayuazenvdnansenunediay

2 John J. Cound and Jack H. Friedenthal and others, Civil Procedure Cases and Materials, Fifth ed.

(St. Paul, Minn.: West Publishing Co., 1989). P.674



23

[ a

Juegraun nguanedsdndudeadavesdimalildnanidaluded farsmin nisilesdes

q

a o v =

ARLUUNAUTIUY Jyaursnfdudidgiisanaazsuliniansannield Felunisldnaiidaves

g 1 a & o o = = M
AU ﬂ%ﬂigﬂ@‘U‘lﬂ@I'}FJLQ@UIGUTaﬂﬂ{’]ﬁfill']ﬂl,ﬂu@'ﬂﬂ']%u@ %QiqﬁaSLaﬁJﬂsﬂaﬂLﬂau‘l%ﬂz

£
=1

wanE9AulUTULAaLUSEINA LWALAETE WAL USENaUAIEL DUl TRIAY A9l 1. ARG

demeduiuannssninsaiuaegeafandyazyiliiaauldazain 2. fildeme

e

—

Jugfidruladesiuduuind 3. Jununguaiuisountesnadssloyivesaudnnqula

=Y

2 A v A P ° ! 1Y v & o !
DYNLAUN L@J@LGU']Nau'l?]@ﬂﬂmﬂaﬂuqﬁﬂ']ﬂugﬂ I@ﬂ@jﬂ?qmlﬂLLﬂ@QIWLﬂuWW@IQLLﬂﬂWa Aa

Jalimdsaugnliafnenaingnszuiunsaniuaf uuungula amndadulianuisa

3 ¥ Y

v & A ' v N o oy o Yo a = '
wansliidunnelauneald maszlidndsldoygialiamiliupfuuungy
(2) wwfanlidndudesweeyynsara

LA dIndnnsRasstnudukaNAaLsn nande WukwiAanlilaliunuim
aatunisdnaidaluniseanddieugianielisyginlvgaiuinadignszuiunis
o A ~ [ = 3 a a & v [ o oA =
anduafLuungy widadeliavsemiuigainutuilesieenia aseiudaulunui
NOUUIEAINUA A1AITABUIUAUNITNANTUIARTIUN UTSMANEARSNNITAIULLIAIILAR
UiYade 2 UYsenis Ao 1. nguunen1saniuafwuunguvesUsematugnUdyaflidaiy
o/ | Y = d ! o Y a <) 19 aa
Faau ludiuvesdoulvlunistuiesaduuungu ilviiaauduenain Lildnaiida

a 9 ¥ & v U a o Sa
Y24A1a NN weldnguuieidudidedu was 2. Snidudssmeandnamulunig
aduayunisanduaiuuungy Wesainnewuaziwiiidudidansssnfininuneuiaz

¥

Fugdaa vilvivivannisevesdala

2.1.4  ATTUIUNTANTUARLUUNGUEINIEMRINTTT DS

nEandiutuneunsinnsanliaunsasiduafinuunguléug lunsduundals
madimdseugynlidiiund awdomaneis mdseuginvesmaiafigands Jaannsodn
dnszuiuiinnsanafwuunguls diukuifnlidesouninuddesituniseudfeulssuiu
Aldarelunsdufiuafiainnesmu Adedldrunszuiunislvnisatuayuvesnosmuliiie
LN TEUINRIITANAAKUUNANAIBITUAY 1ANTEUIUNTALTUARKUUNGUAENAINTS
HosfiuunAnludsziiuiiinaula 4 Yssdiu Ao nisiiansanafiuuungy mfiminwiuagnis

LY

= ¢ a I3 a i
JAUAR E;‘VIﬁimLLazgm LLag‘lJﬁgL@IUITJWENWWWU']EJF’TJ']N



24

2.1.4.1 MsRTUIARKUUNGY

a LY 1

TugulinAn S ULANA1IIINATRANTUIAR L UTTU VAN M1 8 UT2 N1 TTILUIAR

o & S oA aa ' a a a !
WuanIQIUﬂigLﬂuu@@Li@Q'U‘VI‘UTWﬂJENﬂ']a 8N13UBNNANT LLagaV]ﬁsUaﬂall']sUﬂﬂQll

LNEIAUNITNAITUIAR
(1) unumveamalun1siatsaARuungy

Tun1siarsanAfLuunguiy Aavzroudedunuinuinlunisaniuns Ala
o & Y a 1% a a « o a = i & 2 Y a
Jnududesdainuianudisiyyiayluisanisanduafuuundusiunsussiaudefingg
| oy i ] i ! d' v =
wisafsae lnesyuudoulunisldatuuinniingiind welienaaiunsadiunuimlung

2 < a ¥ 1 < a
WA DLND939 LA BE LA
(2) 3FAsUBNNEAT

Tunisaduadsyuvaisty n1stunisvennaenadunisinlsennaiiaian
= ! Y ' o a ' & | a v i o a =
LWEJQW@G\@ﬂ’]iLL"iNsUT]aqim']QG]QULﬂEJ']LLﬂﬂ’JWNLUuVLULLwQﬂmLLa'J LLWIU‘J%‘U‘UM‘JWWU@@

] ~ 3 Aa vy o ° vaa | I aa =t
LL“U‘UﬂEpJ Lu@ﬂﬁ]qﬂLUu33UUW3~lﬁﬁ|LaEJVV]Uﬁ]’]u’)uuqﬂﬂqiimﬁﬁﬂqiuaﬂﬂaqﬁaﬂqﬁjﬁﬂqimisﬂu

sruuisanARLuuadyerslinseuaguvselinuwn gauNINTN

'
N o w

n1suannakIalastituandnnquiunsviiodusesidrdgannlunssuiu

a = 1 a { [ a1 [y 9 1A K7
NINTUIAALVUNGU LWinﬁlﬂsﬁﬂﬂQlWlﬂﬂuL@QﬂLUUI"\WWﬂUﬂ@LGUUﬂU VLMIGULWENLLG]@LWIU

' '
aa o U =

Tandwiniu wazaudnveanguenaiifiinededegasan wiedianuvidlnad ufidule

1 [3

nnldlgisnisvennanmuuigauiiisane 913150 luaunsafau1dnnguls Jeau1dn

v v
| a v a I

nquildrundusdudldlidewiniviadu mnldnsivirinssuiunisinnsaefed
Tudunoula aaiauiullufienide suaslinisednals wSedasdasnisiasan
#3old Aagldenasnwandvesnulunisiansuiaila asdunisuennandnalsategly

nszuIuiansuARIsiinudAuazsnusdneds

dlenisvennanidniansiieudidy wwrrnludesisnisvennanivedsiiansan
ARLUUNAUTILANA1931NNTTUBNAAIlUSE UL SRR ULANSTEY ABIITN1TUBNNET]
fuazdaubangunit awnsausuldldsunguyaaaiidnluaudnnguld wWu aundn
nauduudumdudforuresuisnuienils iWuifanunsnsunisuennanaliidunisds

g ludegtionuld vieaudnnquatuududidudideneaindondunesiin fan



25

anunsaiiasugralunisideniSnsuennanlalaenisdsanmunedidnnseing (E-mail)

121 a Nay A A a Qv v q v aal
9 ‘Vﬁ@ﬁLUﬂiﬂJVlliWﬁ']'UGU@LLa%‘V]@%ﬂJ@ﬂaNWﬂﬂﬂmaﬂLLQQIWWiW‘UI@U?ﬁﬂqiﬂigﬂqﬂi‘ﬂﬂmqﬂqﬁ

(3) @nvesauBnnauneIiunIsHaITuIAd

(%
1 aAa a ) 1

ludunouveInsiatsanaid aunBnnguilanslaeiugiuduieliuussvivuuen

<9

[

¢ a = U ! = aa A 4 a = a
ﬂﬂ1u38UUﬂ7§W’fﬂ’]im’]ﬂﬂLLUUﬁ’]ZLIﬁqJ, nNa1Ae AanslunsitrTuilen1siansuAanIuUnR

(%
]

wonanlalianiimvdualugiusduanndnnguadulandaunisdunszuiunis

a I aAa Al Y 14 o a a ¥ 13 < 1 a
#9150u1 Ae anslunisAnAunszurunisaniuafvedunulandmndululagligase
= [~ Ql' 1 a ' ) a 1 S @ v Y [y
vsoliilunnelaunauBnnquanlaaunils aunfnnguauiaiun safnAulazroiasaiv

Aunulandivelvidniuadlulufianisiigniesieuntesdnsvesaunnngula

TudnuindamnauBniuingunulandludauautfiiisanelunisauidundsn
! a & a v =3 Y1 v va wva = ! Y a
aeld aundnnguiufannsasanddvmaiiulaintlandlilafinaaudd v3 ediulalde su

o Y o a a < a = v - v N o W v v
naeaanstaungednsvesnisiluaundnnguinseluuds iivelvimaiimdnsudiguny
landuazunsnsgunulandaulndiielinisdduafaunsailululiegissviudely wie
auBnnauiuenasesadiiugunulandiedld vemnau dnnguaudulunelalunis

b4 ¥ Id 4 6§ ¥/ } 4 YV 1 LY
iﬁN‘SUEJL“U'WL‘UUI}GILLV]UIR]VIﬂﬂﬁ’]ZJWiﬂIG\LLENVL@WJ‘EJLGUUﬂu

v a a

au1dnngudaianslunisvensiaenarsnainualudiuiuaiunievaAndiun
nansimaitula sausdanslunisdanimuieainulunisaiund wazdalidnslunis
Toudemvesudrsznivesaundnnquauduld mnuesindunissuiissnisuligndeny

ans

2.1.4.2 AMANINYILALNITUIAUAR

nsanilupfuuungy danuunnaed1edniauainssuunsiatsanaaiuuaniay

luFaesduiugidenig A8d1uunInn Ui suszvunisiansanafwuvaidaylieiali

* Richard H. Field Benjamin Kaplan and Kevin M. Clermont, Civil Procedure (USA: Little,
Brown&Company, 1979). P.1262



26

Audusssudedidemenaiuale fsdunnazihaininewarn1sTsAuaARLUUENLTYIN

Y
Tdiuntsandunfuuunguindudsndulylile wagvirlinasdnduefuuunguily

A9nMARINU

(1) AANINEN

(%
v a Y o v a

#a991NN1IRITUNETIFURAz AaiddnduLa) AMdndutduazliesnunluziuuy

! =

wiloupdeszuunsRAsaAfaley Alinsuiseavidenandemendiasnesiiseidy

aaa

Puuuedtnan iesanaduuunguduadndfidemediuiuuin Wunisiuided
A189ZA1INUITALINUAITIENTANEAEEvesfidumsudas Al warAuItee nu
o A o v o Y o & = a a ° = a !

Andemenitasdesinsele daduidiuuanlumsmuindndsmeluafuuungueani

I3 a
LU UN LAY

Tunseuwmandemelunisaiiuafvuunguiu swwsisuduadaglmdunise
vaeunulandlaeaiuiudisvesaalunisdanguvesdidemainludounn aneaes
L2 1 a :/’ U 1 a a L% U ] ! Y = ¥ =
dnwazwvaAdevely wiavngudaudevieiuvialug egiels ud3alvanad

AANLANIUANULEMETLANTUISTITIANUENIEA N WL UT Astasun1sualdwnlada

q

gianzauiieane wu nsalssnudassdndenlilasunisintaasduaiun ansnsaeds

o
v & @

y1tuldlunisgulan uslaa Tdlunisidesdnd Medailunsuuadnd uazdniluveides

a9 sunsldlulsnisinensdnale Fadunundaransiaininereansaaiuly

dmsunisidaulan vslaa Fufnanadevieunyiviudiuauuan wutdgunuland

<)

| Yo v & Yo ] Y v a .«.:4' v
E‘mlﬂiaLLUQﬂQﬂJNLaHﬁqE’JI@Lﬂu ﬂquNLﬁEJVWEJ‘VlNiNﬂ’]EJI@LLﬂQLaEJMWEJVIL‘LJuImeﬂmﬂGU

Y Y

o A Yo =) I

T Ay Yo A ! o & ! Y o A Yo
Vﬁ@@llu’ﬁ/]‘lllagar]@ ﬂﬁjumﬁﬂﬂmEJ‘I/IIMUMWL?ISJWEJLLHU@&M ‘VTlI“ ‘Iﬂ ﬂﬁiJNLﬁEJVHEJVﬂWJU

U 9

e

(% !
Y a = a 1

Aadsngsiodadluvaiaes Yai 19 wae naudidenieiilasuainudeniesalsu

9 Y

nanns Wusy Wevnisulatuiindy menudenevedunasnguazgnusziliveany
& o a a0 o = =i ' o o § Yy o i Yo
Wuduuduilduirdunsiganudemeiuandeiu slvgidemeunazaulasuaiiy

& =
LJUSTINNINNER

v a Y a

sUnvureIAinInwIFezeenunduyadidndudn nquidenien 1 laun

9 Y

'
| =

Aideewuulnudng saunsAndemeduiialasu wasnguiidenien 2, 3, 4 audaau

CY a =

YaNNULALUNALAI I UNTEUIUITNINSUIAR LU VAT AN EI1ALEANENNIS

o

711 “Afimneliniugainu” widnlusesnisaluafvuunguasifudesniiuves



27

v
o a a a

wann1silfie Afininwasyniugaudsulinagldldgaruidunduddniuadnniu

Y

o a [

wardlovdunildluaundnnguauigunulaniivuaveuivanazamaiugeu AANINYIA

o

HNWUAAIIUMUVBULATIUAIY

(2) AsTIRUAR

U a 1

Wallgukuumininwnuanasiuesnty nstaduardsdauuansnafiuie Tu

[
o v o =

FUNSTIAUARTY La1ndnudIAUAd lanzdntinlun1sisenandsnie usadansne

Jnagielifidenislasunisdetsn wagilvmaninyivesaraidunadedulaegis

o

waTawidy uiidndnaudsduad Salidnminivileluns “avvdeu” Jidemedneiy

lutumnaurein1sUiAuad ideneazidruiwdsinnuaglugidemengule v

Y9N TNIUTIAUAATLTUNSULSDY 92A09RTI9d0U 3 UTen13aeiu As 1. A521989UN

Y

Andnemudugidemenudfinineiu Wudidemessanielyl uazeglumienuvesdiii

Y Y

« a Ty ! 1 a = oA < a o ' £4 =
auBnnau” lunguyaraty 93awm3eli Weiluasdendndnsdaasasisaeululsenis

¥ 1

daly 2. as19aeUdn Msinansinduneglunquiidemenuuiniuanudsmeniatu

Y

e

9390 gnasnamselyl 1wy s1nludidemeiieglunaudidemeilasuaudenese

Ugdnd vy b Wdmdnaudsduadndniniinsivaey 1dvadad vy ln Adedduinn

v 1
° =) U

WrAIESNUIZ Uag 3. Andemenlasunumiininw Weaidmihinssgeunaiiney

(%
Y a £ a

lunquilidenietuaie Adesgredtmaliandeniewinlug agrslstne ensiaasy

Y
[%

ASUOIUNY 3 UTENISHA998a1U15aUIAUAR LA LA

2.1.4.3 gvsniuasfni

lngunduailunisanssalnsejnilunsaiinimiiindudlien1aa1adlmAinInyLas
tuazdouduluaudeulaninisgnssaluazfnlusoaunindusioaunsagnssails

nzdymdenguruneaiuuideululundaznsdl wiludiuveinsgnssaiuas)nivednis

o a a

andupfnuunguasiuvuifafiauisalignssaliuas inmdmsemininwivesmalaidy
A a 1o w o o ¢ Y A4 a a A v e a o & =
nysliavlaglaudidesdrdefandnlusesd@nsnianunsndvend Nilleageaiuisadl

nafdalusesnissunielusvanssaimsednila miniudndaaudndulunisudly

9 9

Y a [

JaRanatnnau1sasulilaLes



28

2.1.4.4 S797aNUIgAINY

nurgauAsutfidudAylunisanduafvuungy esanniduduanan

a {

[ 1 £ A 1 S v [y a 1 | o =2 I val
NWYIUNANFIUA VU UABDAS i’liJVNL‘IJ‘UQﬂ’EJEJG]ﬂG]@ﬂUﬁll’]sliﬂﬂf;jlll,ﬂuﬂiz"ﬂ’} ‘NL‘U‘UQ&I

[y

unumdAglunsaniiuad fsudieidunundify Insuwianuaalusesiuisoonidu
wuINIsvesUsEmAndssuunguune Civil law wazUssimanldszuungvuie Common

law

Usginanldszuunguuie Civil law dndnni1sveenisAuaseslssloyiveonyu

4 b4

Y Y Y] o & I Aa o
ﬂ’]EJIG]ﬂ’]'ﬁBViU’W]‘U@QﬁE I@EJLQW']3‘1/1']?1"%]’1L‘UuG‘IENﬂﬂﬂi@ﬂﬂigiﬁlﬂju%aﬁLE]ﬂGUUVllI"\]’]‘LJ’JUlI']ﬂ

9

A a &£ Ao v N v dou oa & ¢
"\]’]ﬂﬂ\laﬂig‘ﬂ‘UVILﬂ@sﬂu‘i]']ﬂﬁm%qmﬁﬂ@aﬁﬂwuqmﬁllN@%@‘U‘VﬁaLUUUﬁgiﬁlﬁum@Qﬁqﬁqimg

1 [ o

Usgimanldszuunguuneg Civil law aglafidiuvemdnnisiuinninudsmeludnvay

Weaalny Fedrunisderndusisiavenenyudidemenlasuiinifnainanudenien

N =2 o

ANTUA3Y waszuunguue Civil law aglufl Foinlwlaiduusegelalunisdnduadlag

< [}
LNYULUUNAN

Snudnnisniafiuansneiufe ndnnsneuunuAIuIeAIY Felussuunguang
Common law nugauasadisigldainnisitanuiiininuauivuzveandlsd
(Contingency fees) %'amﬂ%ﬂﬂ'frhmmiua‘"ﬂwmzﬁyﬂmmaﬁgﬂﬁ]a"suwﬁ'qﬁﬁﬂﬁ
nuneALguaiIY Lagtnlesmauslovtivesgnaiy uaznienlaziuieaiediiuad
deld sudugedrfyindndulunisdndunisunuiuluafuuun guarsnsaduiululd

a sa a o ]
L‘Wi’]ZlINa‘UiSIEJGUUVILﬂ@ﬁ]ﬂﬂﬂ’]im@‘ULL‘V]'L!ﬂ’ﬁaQV!anLLi\‘ilU@ﬂﬂﬁ’]'ﬂ

druszuunguuie Civil law duannisiunnaiseanly nsisenAinaulnuly

5%
P [y

anwagfivuegiunawivuzesafty idufisensulesnniidnvuziluiomalselovl

Y

TuigagsRuIN kardARendnaTIeIUITTUVRIMUIEAIUYBITTUUNY YUY >

¥ 1

o [ 1 | [ & & v A
dnsulsenalngAusamugauAsutiegs mnlilaniidugeeneildaneluses

U
o [

AU1EA1UL09N92 TUN192IUN55IUTINRUAIET BTN SINNIFIBLUIAATUGIY

Yoan1saLduaiiuunguifesnsiiaudnnaulasunisideiesgradusssuunniiagn dae

** Christopher Hodges, "Multi-Party Action: A European Approach," Duke Journal of Comparative &

International Law April(2002).



29

=

waidadiwwiAnluisesnsdndulidnasdissamuiganuunulandlaglidunisinein

=1

ANUVDIANFYMISTIAUNTNNAUNILATU MU18A U7 ABEFaAUlAALTINUIEAULT Y

q

v ! a o v ° r I o 9 o 1 A a;' ¢
5@8@3%@@33”“%7Laﬂ‘ﬂgﬁaﬂﬂj'ﬁgu’ﬂiﬂmﬂ IWﬂiﬂﬂazuvl,ulsﬁﬂqim@a?u%qﬂﬂqLaEJ‘W’]EJV]I%‘Wﬂ

~ v o

glasurald wildunisifiuiAnuenmioaindiunidasfiadostiseandeniownlans
YNAIBYITUY IAYILADITITLANALWIYLNLANANINUA 100 A1UUIN ATLTINUIEAINY
Aaseray 5 lilvdraudnnguazlasudosas 95 uda8n 5 Fadudusmuieniu uaduy

=

aurdnnguianualasy Seuaz 100 drudasdesdiseiindniosas 5 1M5UAILTS

(%
Y

nueAw IneagufediasazdesdnseAndemesInALsmuenNdy 105 d1uum

2V

Y

22 wulaAnuAeNugIULasnannguanenenuansvasannBnngulunisiasiag

ALuARLUUNGY

221 ewdndulunsasiudnduafiuuungy

'
aa v

Wosnnan mdynitagiuiinisiasuwdasiuaudipunitadaomalulad 1y
Taziiumaluladnisdeans nlowmaluladanainnssuansgiidainuinniiwazd
UsganSammiiliianlassaienisilionaanuiilan Wena1sAuAINuannIs A19ANAR
Jayyn3emuun n1snseviiieansaufed Liiiieusdimansenudeuananuieidnsaly we
NAUANLNITOAINANTENUABAUTIUIULINLG LILTULIUANIIATEYIRANIIY 19U AIUER
gudalnsuszangu Avhlidanudemeseaudiuaunin n1snszvimisnsiiinainnans
WUAU BAIREIYUL NTENNTNIZINazIinszLlnluREsINdUAT nTdllauevIedyg)
nsusssUsEiudinvesuSenUseiusdedegionusedunaigwusie nsavindyyilild
LA30UNYNTFDANTVOIUSININTAUUIANLAWAUAIUIATAUINTI9TS NAuuALALTuUAS

o a o Y a = [ 14 | o | A = oA
nsgvhPilimiaanudsmetduisnisiaznsgnuseUssrvudiuiuann wull Feadinau
[ ] P k4 a 1 = k4 a o [ 1
Jndulunstuilesfesnfnuungy Weosnnminflesesuuuanaidyazilunisiiasainly
nsadued sauseraviliiinauadilunisaniunfdnaie Gennnusndulunisas

a =

AuAHuARLUUNRUTUIia1ea Ry Al

(1) Wlpsanfigidemednuiunin Wagainuinisiiesiesndueniudunfaidsy

1 A v

wagHldgniedruruaindualukaluaidveaisensesiiiniiouduluad vinlv



30

[

a1u1sanasandtuluasfelnuleegsdennasg LagdaLsunsaenil

o

= o & J I 1% [y I a
WilauAutnu1ea1191 wntdunisessesuennudunuazaf LazAaian

a = = 1 Yo a = Y 4' U
WWWﬂHWIu@@I@WU\TLLaﬁ ﬂgaqﬂqﬁﬂisﬁﬂU@ﬂﬂmWUQimaEJ']Q?']‘UTU IIUNIU

o
LY ¥ ¥ a 14 a v

Hansznudayaraduifesdesludeisunielu sedaienieesliu

=

She
Lo

igenelunisiiesfenduafinuunguuds

(2) flosannminflesseonduadandyuenduseninsidenie agiinlvdewde
Arldgreidudiuiunin Wawsudunisaniduaduuunguil saudusen
AssIULeNmaTInTIAIMUIgAUANEIN T zdg e ursauldlasu

= ) Y] ) I3 a = i v ]
AINULFYRIYUINUN ﬂigﬂﬁﬂ’]ﬂﬁaﬂﬁaﬂL‘Uuﬂﬂﬂﬁqﬂﬁlgmﬂqigﬂqisﬁﬁﬂﬁlﬂqﬂﬂj’]

a

nslasuraldandeme nienaslaliduds didenedsazlideniloadawen

Y

Y v ] a

ninadlulaidignszuiuiatsanafLuungy wiluniaszauuleuiy e

Y

FIUTINANUFS MYV LHE M BT INUALR AatduAdsnigsnulIuLIn 19110
Uasaly dnszhinfazldsulsslevdarnmslidioanuluduiiuin arudu

@ 1 a 5 [
sssunazlaifintuludeny

o

(3) paangidemednuiuiiniuigidnuiegauasiui Uieedauaznindiuy

LagvINAeIN1ITINNguiuieiasfaegeananty eanaunuAmMuIgAI

'
a o w

wagA1tuaa Tunsuiaa nsdaiy visnisfnsedsdnansteyaiiddy
e geaandululdon wnlddinszuviunsdnduafuuungudiantaslubes
szuuMsUannaAndnngy Tuvesrvunadamiuaindnngy Aazvli
nsileadesailugluvureanissudituiiesiesvesnguyanadiuauninty

wnuaztduldlaleae

(%
=1 [

Ndnisanduefsuungudsdaudnduuinlunisadedifidamadiuaunin

Y

SunFesdansvesnulanintu winluyrwsnAdelidduwiAnisesnisanduafvuunquiu
3 ¥ N A | a ' v Y oa
avanlaldnguuieduglunisivdedisidetsn wWu nguungAuaseuilae nguuie
13997 wnvzannsaliaugfsssuld wanlauaszaundavintu Wesaindunszuiu
firsaniiuiu dszeznairsud1suiu werunangIuaegMideunssainunianal vl

Juguassananisiansanad asluminiinisanfduafsuungudiungisnssyinliaunse

'
a a

weuAugRsssuliiulssyvulanngu NidinsdyaRngvuieludiuansvesaundn

naulunisanfiuafuuungy felinnudAged1sunn Wesainazsdudiuedin adsneed



31

Uszmvulasuanuifendouduniniduazaunsadidnssuiunmsdniiuaduuunguls
A ! = o <y £ ! o a No oAy v ' v wa A
wsold wsrzdanudndulunisididnszuiunisaiuadaanlang1ily n1sdyaiises
anSvesandnnguisdndudes@inwiiioAumuunfnnsenannismenguunegluieatina

i nzay aunsauntesdvsvesaundnnquldedraiudssdnsamn

wonanuuLwIAsuLInliIn sAnduafuuungy Midwseddussauulauie

a1s1susAnguuieiazainisavinliusemensusiagiinnuaudalunisiiualy

%

sednsyidunisdliugsivdieldliiinaiuidemededuilaa isizudinasiinainy
= = < v Y oa < v o d‘ o a a ! 1% 1o & v a 1
Hemeiesdndesduilaafauisaswdmituiedniduasisuungules lddndudesfinii
a @ v @M 1Y A ' = o Y v oA o
anudemeiantey Meslufliqudndely Fadudigausenieninusuiaveusediauyin
Jurpetngsna vibiasughavesUssinaauisanulldognnslunsaun Tdidunisien

SooUSeuUsEIITU

o & o = v o ° = v = o a ~
ANANUINTUINUAY ﬂ@]ﬂﬁ’]umﬂz\]LaEJ'Vi’]EJ"\]'11!']141]qﬂﬁ]ﬂ@a\TWQW’]ﬂqiﬁqLUUF‘]@

LUUNGNLNDISENTRIENTOUYDUTITUVRIAU

222  Uszhuumadnaansaduiiesissnniunduuungule

a

a « & i = & o a a I aAawy
LLU?ﬂﬂIULi@QﬂigLWULLWQﬂ@ ImawugﬂuﬁuaﬂmimmuvﬂmLLUUﬂEjﬂJVIiJNLﬁf—MWEJ

U

durunin Adesdinisiidnisvesiidemelinsedundueunasiludidenien uiass 39

Y

JndudesdnaninaeilunisAansedidenie wioauinnguiu vareUszinelaninue

o w a

Y S Y o ! U ] IS (3
vaunvegideniglaenislimdndnainuiuanaisiuly Tngdruninaziignusvasd

a I

a v oA a v av o9 a ! v I3
LAYINU ﬂ@LW@LL'EJﬂ‘L!ﬂF’\IaEﬂLﬂuau"lsﬁﬂﬂfjll@@ﬂﬁ]qﬂuﬂﬂamlmisﬁauq%ﬂﬂﬁjﬂ I@'EJELGULﬂﬂ.J‘?A

1<

“AANULASEg1AeInUY” 3o “daluladeluamdufeiu” WUAY TINEILANIT

'
Ly a

UM iwansneiu Avilianuniiswesaduansisiuesnly nanife Tuadndddeme

o

a =

Jrurunnafnils oreausafessendunisanduaiuuungulalaeldnguuienis

°o A a ! =t =i ¥ < a ! 1A )
afiuafwuunguuassemanis luvaeiminluilesfaaduasivuungusednussinands

(% (% s

Aldeluiniloudu Aoralanadnsauana19iu A1av0UsemANIn1sITA1NnI19n7198

[

a1unsnsesuaAndfidemednuinniduafuuungulddnitmavessemai ldaiuay

LY

1 v & Yo a = oAl @ ] aa =~ a 1 Y @ |3
A7 ANUUANTI ‘EJ"NLL‘U\‘iLi%N‘lJi%L@‘uLL‘VNﬂm/lﬁ’llﬂﬁﬂ‘EJ‘U‘WEN?]@LLUU?IQ&II@L‘Uu 2 UseLnu



32

go8 fio NMsUgaiAilduiiesnsvuunguliegiway wag nsdyairmnvilrguies

<

ARLuungulaeg1Ining

Qs I

2.2.2.1 mytyaidnvihliguiesrivuungulasgiauway

n1s¥ayefalvinseduiuiiegniglduuifandt iielinguunedaiudniau a1u15e

wlsuenlaegrsazain wagyilimanieglinguuneaiuisangniezladinsalining

£%
a =

I3 o a a ! a ' ) wa a v 1 ~ 9 v
Lﬂ@GUULU'Hﬂ']ﬁ@']LUUﬂ@LLUUﬂQNWT@lﬂJ Iﬂﬂﬂqi‘UﬁquﬁlJlmﬂ{]'Vill']EJG]ﬂﬁE]Ul’NNLLG]LLiﬂ L‘WE]‘lllﬁL‘W

[ a

a v a A Ay a v a a v & [N I
LNAYBNLOYUN Wi@ﬂJSU@ﬂﬂLﬂENu@EJ‘Vl'QW ﬂ']i@']Lu‘Uﬂﬂ"ﬂg‘l@LUUIUI@@SWQ?Q@L??LL@%W@U

Tandinguszasalunisanduafuuunguiifesnisaiiuazain saasiuazdaaulunis

q

a LY wa o 1

Anfluad N15UARA10E1IMAT 11U “TDLN995IUNIARLAEINL” n30 “BNUMTLTIAR

o

D

willeuiu” wioeradunsiuuateulelunistuiiesiiiuafuuunguienlivaieyseinu
WU 1. AnuansundyaiAvesngruieiaziuiiesad azdeadunisilesluundyga
I (% o sa a dy t4 | £ & A a
Weafunamue 2. aarunisaliinduazdesegateldaniunisal Aeaniuiinagiian
= U X 0§ Ya a a % Y a A Y A A Y
WertugainliAndnsluni1siesios 3. Snvausiivawanizuiinfazdesiivioudu oy

anuaidndudediteuluasuns 3 defsazaunsaflasdasnduuunguls

a

2.2.2.2 mytygiiAnviiguieseauuungulasgiemniing

o w o 1%

fuurdaalunisliardndnainunisanduadiuungulviainunitaienazla

'
aa

AsOUARUARNIAeIEI WLl nadfnfaziinveslssinaansgalinie 2
I~ | Y ' ° a a ¥ a N A
NATTUANIUNINUININTVYERIeg1NNvesTInIUAANTiaeTeluguaziia lawilaf
Ao o v 12 = & €1 D S & a
AMUNGIAIAN98EAY 200,000 AfluMIa TauTelinsAIANTTAlISlLLI gL U USN
A1 50,000 ARsal TuAd Amchem Products, Inc. v. Windsor kag@@ Ortiz v. Fibreboard
Corp. AagevasUseimaansgoiusnilanmaiudegiuialunisldnisandundvuungy

Wednnsiulaymnisazilinvedideniednuiuiinid® (Mass-Tort)

ady o

= | A o a | a a
Lu@ﬂﬁ]qﬂﬂﬁwaUIﬁﬂﬂqalejuuf\]ﬂllLLu’JﬂWIUﬂqiLL‘U\‘iLU"IﬂqigiﬂﬂﬂqﬁﬁfJNﬁ@@um

Uszipunueantfgrnutiennine lluasiferny wudsafawuianlunisdualn

g7}

ngunnefaINnsanseunaulldenienuiasalavianun Nellaedndudesivssiauuriens

Y

% Alba Conte and Herbert B. Newberg, Newberg on Class Actions : Volume 1. P.6-7




33
Weatuluderianue Tuuiadsemaadaniiagldedn “Common issue of law or fact”
Faulaledn “Ussiaudenguuneniederiaasadeadu” ililddnduazdeditoulanie
v v U dl

Tavsaunandanululuni1siessas weuinidvawnnmratuluursuseisuiarasldnig

wianqugaglunisiniuaidundiguidayminguilugiiulula

2.2.3  spuUMsou AR uARKUUNGY

Ao W

wasndnisudsesvelimaiimdddiiiduafinu3siansanafuuunguuds o

2 2
¥ IS

wADINTUNDUVDINTATIVFRUNS NN NI TANLMIzaLE luN15IIE N TEUIUNIT
o A = ! A o = ~ v ) & a v o
anduafnuungu vsedliianuwmuizauiisans arsresnauluiionduafandey T
paAnsNagyimiinlunisnsivaeviulutusuuwsnAadliaiaios laednannistunis
nsvdaufie nsdinmiudunsaniidenieduruninasmseld fidenenmuaiul
Toiiavswisnisiuiuaimsell auaudRvesunulandasudiuudniold auaudfves
¥ A ! o v 5 I ' e a L] 1
MngANIMINzaNLdIvIell mMissluliyaunailunisiienSimiell war mnayyn
Tisduafuuunguuarvzidunisauasuinniinisaniuaiogienfaiginluldniely
dlemafiansanasudiunnusziiunds Jeaszdiddeugialisuiuafuuunguls damatey
Uszineldszuuniseug1n uauradsemanlilald auuaguuuulassasievesusias

Uszne

2.2.4  nsiinawuiten1silasiesns

a = ~ v AY  a & Ay oo
LLu’Jﬂ(ﬂiuLi@\‘1ﬂ']ﬁllﬂE]QV]‘L!ELU?Iqﬁﬁ@ﬂi@ﬂﬂWUULﬂﬂsqu\mﬂﬂ']ﬁ'V]NLﬁ‘&J‘W']EJIUﬂ']i

U

[ '
= A

ALiumAfLuUnguIn1TeTesaldanenn JalluwiAnlun1sInninamuiuioduIgaINy

1Y S a a

azanundideniglunisaniuafvuunguuingadu wazduseansainlunisussaidnang

Y

YDINITANAUARNINYU

2.2.4.1 WWIAAMANLUTBINTINAINDINUY

(1) ednguszasAlunisiianuyismaesesnisealddnevedideneNnieenis
WasFasanuuungy lnenslvifidenedusesineanisiessosundinemny

iielinesmuinassuazysedlivsulssanandndudeddlunisiiesios deones



(2)

(3)

(1)

34

nuoydfulszuna duldsmenlidaiszanldinglunisiesad vinliaunse

HoepRlaaznlInTu

Won1sfnnsesafnfeinisiessendunaiuuunguinfiyalunisiiessemsely
dmsunisdnnsnesuazidussuuidmalinguunenisdnfuaduuunguly

Y] wa

d1nesdyaAtusesssuuniseugyInliadunfuuungy 1WedanTeuuns

(%
&Y

a s t% & va v o a = v
augmtuiiynUsrasdiielvmaldugiininfnnsesaaniuiagiesiaslunis
anfuafuuungy wililadinaaudaiiniifununds ssuuniseygyndly
ndusiosld

v A ] 1

waustloviideneuarldsufodiuutsannnisvugad danesuazdnnsosnd
Faudusnirdlyauioll Weefifiyauarnasmueydfsulszanalunisduiuaf
fladeunilsinemuldeenaldaresludrunisdniuadliiugidenonou
wagmnvugad masdnaulignseininuinueldlitudidemesuiieen

! ~ = o § v & o o A
NUNYAITU LLagﬂqﬁiillLUElllsUaﬂﬂ@QV!u ?jﬂmqiﬁﬂaﬂnuuuyiqEJ'iUVH]%IGﬂUﬂ']i

Tsuusennavesndneqlula

2.2.4.2 SULUUTBINSINAINBIYY

%’m&gﬂm%’gma fanugilussdnsvesiguia nididuesdnsvesizuraasd
Uselomilundveandnnslaldafianuienamls imsgninldaininulmiu
wamlsoraaziinisienmnundunndsiuld wiidesanifussAnsvesisuia
lasuRuyuatuayuana8uszrvueguan Teuussanalvinnl vilvldiidu
Iidsdunamls dawalilifinisflesfosermunitondunnds urazinrsunad
fiftosfondunirdyavieldauanuiuaie uenainidianunsonsraaouls
wzdlanugiduesdnivesds YssrruansoduiFesdeaisuniniidoasdy
Taqld nesyuiadussAnsvesiguadedanundunatgs uavdaanansaduau
Foswesadauldazainuinnit iesaniianiugiussdnsuesiznisue

[y [y =

Toyaduifwaiuainudaldsuaunuiieninninsdifiluesdns vedenyu



2.2.5

35

(2) Yanslaetonvu Taauziluesdnsvisgsnaveaensuy mnilusdnsveuonyy
< 6% 1 A A ¥ ¥ 14 1 = ﬁl
uludsylevilundvasanunseiiesesulunsduniteyanasiemioluies
a a1 Y a = ! A a Yo
ARAIY Wsediduladsainnisvuead naAenInugAfnauILlasy

drunusanAdsiety 3eianuenlaldiluiiirusond

2.2.4.3 Uselgviuainsinmanaanu

(1) Aldanesuierfumanaznueauliidunissunaundnngy
2) enalusndudeataisansosauatu1saluni1sT1seAIsISULTENAIAVD
a 1 <) = o a a o v a o é{

au13nngy 1dueulrlunisantiuadse vinliauBnnguiilontanindulu
HoaSsnRAnuUNgY

(3) naauiidrutielunisAnnsesafrnulinoudusestuama vlidudsslovy
AeaN1Tnngul Ins1zATeamseaiesveinguazidiminuindulleniuszuy
ANNTOIVDINDIN UL

'
N o W

@ Lidunrszunaalunisiarsandmdesnfuuunguinvsiadieuginnsold

<

BUYIR WAAINITASUNITRIIsAdlae vilrlidsnan wazldidunisen

1sesnaaunnLiuly

WUIAALIDITTU opt-in ey opt-out

lunisilessesadinuungy nasanigunulandladuilesiosemanazealasu

« 1Y & 1« < o a = ' ' o a a
LIBDILLAT L‘Wi']gLWU?qMﬂQWNLUHIUImUﬂqiﬂqLuuﬂﬂLLUUﬂQ@JﬂJqﬂﬂ'ﬂqﬂqi@’]Luu@@LLUU

a1yl waranaldnnasvauiunvainisiassasiugunulanduasnuigainy 11vlesdes

Fevezlyegnslsuda selufssilunszurunmslumsmiusuanndnngy Fsluufnluiead

98 2 LWIAnAe wUIARAITEUU opt-in wiansiiaudnuansnudisinduaundnngy was

LWIRATEUY opt-out 3ensliauTnnguiludasudieenainnisaiiuafuuunguies

2.2.5.1 WUIAATLUU opt-in

58UV opt-in 1131nA131 “option in” A Wunisliyarafiegluveuiundunu

TN lALaufoAIaLAEANALIUTDULAD :mLLamﬁ’sﬁiamaﬁ%a@mﬂwﬁtﬁaL%’ﬁ"mLﬂu



36

amndnnguiemueaduneyana iunsemei ieldsuanslunaduanndnnguna
nQMINe Baazgniussfininuivera fanslunisidnsiufiarsund uazanslunns
Saduafinesias aufaansdugsufivldsuedraviniiensuseninsauinngudae tne
fofn35uUu opt-in Aaunsaniaaevaindnnguiiiiduldfusduinanslunsidn
sulunguasaniolyl egluveuivnvesanndnnguanuigunulandlsiaussonanazaa
wiudglivield Famnldlfiduaundnnguauveuivadandniaafisiunalunislaisu
aundnnauaetuduluaildfuuen wislunsdilandnnduandufiuiesfiarunsniu
msesfadunsidnduaundnnguuesyaradinanlameuiu Wunsfansesszniing

v a

ypraneuanafsuliianiuazaundnnguilidansisonsesluadlaseaunis ununagludn

Y

NTDIMUNTEUIUNNTUIAUARLNEIDE LA

lunsdinuanagegluveuivnasauiBnnguigwnulandliiausdania uazaa

wiwgeuwds llduuansdremariioiduluaundnnguniglunaifidnuaiu yana

S MYy a a Y a oA 1
ufagldlasuansannisidnduaundnnquinsely

TudrureMUIAAYDISEUY opt-in T Lidegiduffenldinlunguussinaniinig
TygiAnguuen1sanduafLuungy Wesnidodsludeswesnsliidusssuninnis
‘Uaﬂﬂa’nﬁuamaﬁzmmiuulmlﬂmumamaﬂmaumeawuam%ﬂﬂamim Ima‘umauulu
‘mwmmimLuuﬂmwmammummulmLaa lalulalduanssanedia @ns3sviald
LLmnmmmu,mLﬁmmamaamﬁwﬁwiumimmuﬂ@LLUUﬂqmmaqlﬂmmuﬂ@mmzw
nsfnsanafuuuayuny feilndsailddnslunisduduaiuin wasniymaing

[

drgaulunisaniiuaionaie aelulssimadiuluglaireeiumesfuwuiAnssuuilannin

2.2.5.2 WUIAATTUU opt-out

3¥UU opt-out 41910 “option out” W5an1588NIINNGY AoLTunITeyNIu
Tnssamiasdn vevimvesaudnnguilandldiauedemauazmaifiudetudodunds
104 “nauyana” sanualdiinnsdnesnusetdln audnnguitogluvouiunliinaensiy
n3olddmudunisluaudnvesnguiiansainnisduamdnnguianun lnefide

N3EUIUNITRITUIRNIULNUAIaaUIn L EENTsALTuaAwuUnguluafAtu lawda Amass



37

AmuaIuluns “9998naNNgu” Y03au1TnnNaua uNlanilalaueveulunuesaunInty

AakazAIaMuTaULED waraudnnquiulsyatdfeantseanannaulusieyanaly

aa  a LY

Fandanndiasndnnguuiuanaanuioenainnguuds arlidanslafaduaisn
wilfissdndesUszmvuiuiugiuduisafunssuiufiansanaddenuld dugiidls
gy wazninyaaadaduauidnnguldiansanuilunisesnainnguuds azlsl
annsandudiulungulédn dadumaishmunszezialunislidunansanuilunis
panangulienansiu Weliiaraundnngulunisinrsanimudeanisdudunisves

1 A !
nauyAnanelyl

NIANANTNNFULAALINUIBBNIINAGU AIANINYIIINNTEUIUNITANTUARLUY

v a 1 1

nauluaftuazlifinagnituaundnngueietu luidrmaszdAdnduitegisls ynnaiuans

Y 9
I

aueanINnguuuannsaflosiosafvesnuduniunsadiyldiaue Tngldawisadiam
finnwvesratun1svedsduaflaen mnlasuAdsnIeTmINTed UARATILANLINLN

& @ A’ a I v oaAa A A v U Ay yva
santunlifioluauBnnquduldnslunistudsduadlaonsdely

ludnnsdinils mnauBnnquiinisuansanuiosnainngududiuiuuin mani

91u13luN15MIUIBNATII Fzdiaseuginlianduafuuunguseludnuialy e

A %

noUszasAduAnvaInIsAtduafbuunguAdaInisiialuazaIndanIsAnduaaNd

e

derediuiunn Fanseaiuadtuuvaityazlaidunisazann sulwdvunendnues

eX2p

n1sALiuafLuuNg AstuliaduInanBnnauanainssnins andunfagranfaidayl
< 1 a ' < & 1 = aa a a {
Juguassaneanuazaindnaely Aiuitaasiadingaiidasnidnnisiiansanwuunguuas

Tian@nimasnduluaniiuafogrendandyle

Tuneesetutny mnaundnnaulilanansanuioanainngu n1endsssesIad
Aamualiausauansianuieananngulanieladtaudnnguiulalianususeuly
nsindugudnnguuds warddndansgaiufiaudnnquiainsudiunndsznis

o oa ) Y a a a v a Y 3 a 1Y ' a
wonAndidiadunisindnsvesau¥nlunisiiesfesaiandylulssiaufeiiuuing
nafie auBnnauiulidaiunsathainegluseninmseduganszulunITRATAUIARLUY

nauluflessosduserenfanialasn

v

185v99n151958UU opt-out Aie au¥nngurlinsivinaslunisandunfuuy

a

nauaglasurnuduasesed1nfuiinvglasuanslunisdisiuad neagligndndnsmin



38

) = 1

lalduanaanu asat1uiuszuy optin Avnlikanaanuiazgnananideiiniiugeen

¥
A Y

1NN wiluraziieatuszuy optout UAlidedslulszinuiiminmasndulinguui
a a oA v v ! = ! ! [ = a !
AR auBnnguililauansanuisenatnnguiliosninlinsrvimulunisluaudnnquay

LlasunisiBeaeile g wazliamnsaihadvuuluiesiosmiiunfodgsanaialadn

[ (%
v a Y a Y A 1

NHLIINMI58UU opt-in wag opt-out vzdiistenuazUaidefiuanaieniueonly ue

' ¥
A o =< = = ¥

Wemddsuselesdlnesiu saudsmnudenisfiotainduuda Useinadiulngnds
8OUUIZUU opt-out unnIllesan iuszuuiianuisaduasesdnivesaundnnqule

WINN unsdivedeenlunslddosnittuies

2.2.6 nsanfuadlagnskuangueos

Tunsafluaduuungu widnazidunisazainuinninnisanduafuuuandeylu

Aoy o ° [ g A v wa o 1% o § v
nyelAdgdneduiunin wiluuisasailosannisdygfnguuiendainunineyili
audnnguiidnsiueglunguuazlilauansanuioanainngy (opt-out) nIefilauans
AUNGI3UNqUUAT (opt-in) d9rwauuin wazdianudsmisuanaeiu ddoineasad
paan1sihduuansneiu nieduszinugeslupinunnaieiu wul wndalunisaiiued
wuunauseeuiulianunsalinisuunqug outie AUNg 1ULENA1ININAINNNTRA TN AR LY

o

naulvgls telviafluseansamuindwu lnednvaevenisangueey Iaalull

(1) fgunuanizvsangugeglun1:ndungIu N13n389NUBINARRIY TIUNT

(Y Y a

Judwnungulunisdsinansidrdyduieituadliaundnngudeslinsu

= L4 a
AITNAUNAUIVBIAR

a

(2) dAininwilsedngudasd1nsunisnaIsanad wazyimiInduneIuIie

wansdemaassnulsziaulupfvesngudostiy

& A

(3) dyaUszasAualyinauefsssudInigatunisaiiiuad esntundudes

-2

= d'

~ v = = a ~ = Yo ]
UQWC\]NQ‘\!LaUﬁWEJ‘Vlllﬂ'JqllLaﬂﬁ’]ﬂlu@ﬂzﬂLLUUWUQ"?NN"Iﬂﬂ’J']EJJLaEJ‘Vi']EJGLUﬂQlI

i&

'
= =<

auq Naglasuanudusssugegalunisundesdniuselosiduiiadvenuy



39

(@) fivsziuuiinfnfeiiansawanaIINUszInugeReafusEnIeidene
Tungulng vinliladidunisazainninazdesduneiusiudu ilesaindu

Uszihuandornaasansedenguuneifauunnd1eiy

(5) Usziauiluananeiuiidiaenasugialiningugeslunisiaisunadle wu
Usztauauuanasludiuvesanudemeiauidnnqueesfisldsuuansg

' D o Ay o Y A v & o ' ' I3 Y
nnqulng NeilunungugesazdesduliluinelauimainUssifuman du
dAgiiganalunisuuingugesofaIsanns lnsaud1AyLiesnaiy
nunede dAgiieaneiiagilingugesdululasuniiugisssunindias

afiunddelUlungulvg

gNAIBENTITAINGUYDY U nIdilssnuldssundseanduraninussysuldly

n1sgulam ulam Mliussvrvulasuanudenie fall Ussvrvuiesiudiiuiioflassos

' '
[ o a

Tienasifdseuginlidiuaduuunguls waziliaaiaddidaeugyia au1dnnguiiuiy

~ aa = i A & i vo& Y v & o
WUQWNQQWNLaSWqHLUQQQWﬂu’]La&]uu‘lﬁaa%ﬁll@flﬂ ﬂmmmiaﬂﬂ@IMﬁ?ﬁ@ﬂﬂ@M&J@&ﬂUﬂﬁ

MIIUIAAKENFAIININGIN aNTNnguBugNTiANEeneannIsIuLdstulvaasgue

Y

Yarla wsrzfegaudisiaiuinniivan Fadinnnudenisunnndn wseau1dnnguilasu
NansEnUlnenTIINU LS TUARAUAININN18YBINULEY AdunsaTeveliraningueey
lun1sfiarsanadlaguiuin msideguaimduiianudeniedeinniinisidening 1Ju

U

AU



U 3

dnsvasaunnngulunisaiiuanuuungulusiisUszmea

3.1 wanaguanenisaliuaduuungululssinaanigaissng
311 waninly

dvsusurfsnglfundnnisauaseslselevisiuiuvasussvrvululssinanly
530U Common Law %y 183U sslegdveslszyrvududesnusssrvuvntuiiaz
aunsauntesduasewmauselorivenuiesls uarUssloviveauszygumnariudunis
(Y ! A 6" 2 5 A LY
Tasauleuieansisue nienausrlevilagsiuueslseine AItuanIuEnIoaNYMNLYd
AuwnuressglunisAuasesUsylosiussrisu Jadulvludnvasuuuned vuauufgiulu

Anuliauysalvesdnivesusvyrvuiignasiasainsy niesauliauysalveanisidu

Y = o =

faunuresUszvulaesy JesgorafivuiAniiiuvijindrenalszlovuiuiazaves

<9 <9

o

UszuvU fatU Useansudanasrinnisuntesnalselesiniaunaua 9uLee

(% [
v = 4 %

AN TaNNIMANTY HIAEN1892ARIALTUARAIEAIINEINITAVDIAULDY 5598

Y

Taguunsnuee kiazidunsmnianudeniesiuiuveaUsevudusiuuuniniu

[y [

seullegidemenateauneinisiasfesaniundiugnszyilviiannudenie uliaiy

Y

Femgaziinannugnisalifeadunieaatunisalifedduluilowiu Nazdesueniuies
ANanIN3INAY vianesTIudufesludnuugvedanisiy Fegiiliine lda1elunns

alluafisazangmazyilminatgienlunIsiing unangIudIdusef1a naenlu

aada v <@

Nnautdeulunisihaffiivenaasmsetengnuigeg1anglfiudngn1snansanag A

[
1 =2

ladnswaunguunedsiasananuwistusnulunsmuualienvunseuana Nl uld
deluadanuisasiiuafunuyanadu 18dnsedruderiuluafnivsziudeiaasvse

Tanguunesfentuiuaule

* Mauro Cappelletti, "Governmental and Private Advocates for the Public Interest in Civil Litigation:

A Comparative Study," Michigan Law Review 73(1975).




41

ad a 1

U5217an)nu1e33NTUIAN VLT LN U TR T ean1sadunfkuy

ngutu Susun1ndymnguuieveslsemeadanguilaussunn 100 nauluisesves
A Ny oA °

n1sidulandsinlunisilesfesnfdadifideniodnuiunnn aaawesussnasanguis

whbatayyiilagnisssundyainisanduamiuunguu®

Wuieiuiulssmadingy Ussineansgowsnivauiulmenyuaiuisodniuad

ada °

J al 1 d' o) aa a LY aa
LLU‘UﬂQﬁJI‘UF"lﬂLL‘WQL‘W’f]Lﬂuﬂ’]iLLm%’]ﬁﬂ’]iﬁ@ﬂﬂ@i’JﬂJﬂusl,u&,luaﬂﬂVliJﬂaﬂJUﬂﬂa‘ﬂ’]U’JuiﬂﬂVm

9 9

a U

anSegrafaiunisliderivaimsedonguuneetiufeniu waziioanaugidoulunis

A 14

afniideasmsedengruisetinfeifudignisiiansanfvesena lneduins n1s

ManguEneAmiuaianIsAduafunureIunungy ieAuAsednsveInguyAnanille

£
v

Wrunsnwansvesnuluad lagviluiauuanasainnisaiualussuuadiyaad

(1) MvuaunuImveseaniuiiununludesu dunumlugsgnlunisle

arunsaliuafiieduasesdnsvesaundnnauilasunisaniiuaaunu®

(2) LWAIUKUAIUNUINVBINUIEAINNIINLANATUNUINTUNITYIANAT
naUszleguvesgnauvesnuiiesed nied iunsduasesusslovives
AauvesnudnlugunureinquuaraunInngudgnainuvesnuduiiwmu

A8

(3) AMvuanuautivesiunungulunissneinaysylevdvesandnngulaogis

WNEIND LﬁiJ’]%ﬁSJLLaBL‘fJUSSﬁJ

(@) Fmuanisudenisuennanufaundnngunnaulinsulaeiiediu el
ARAIURANAIALLAITANEUAR w%aiﬁl,ﬁ@mmﬁmwamﬁaaﬁqm esarnmn
Tandnnguldiunisudenisuennantegisasudau Adlentaftagauiso
frfunsIaEeURINsEUILNSAIUAR wavsiniiae viednduld wanudnd

Jupeulalunisanduainliveusssy Weadunsinerdnivesmuniungmung

e

5" Alba Conte and Herbert B. Newberg, Newberg on Class Actions : Volume 1.

* quse iR aud, "unumegnuesalunisaiiuafuuung” GnendnusUSayanumdudn, auedienans

, PNAINTUUINGSe, 2549), i 83



a2

ad a 1

NHUUIEITNNTUIAIULNIVBIUTEMANTTRIITNT toyqynlninisaniuaf

D.

wuungulaneaaluseauaniiussy (Federal Court) wagenauasy (State Court) lng
Y o ° g d = o a = @M v ) I
Aldgmeduananniu aunsaidenfiaganduailuaalails lneralussdvaniussy

8

[ Y va

wazaaluszavuassiunUyafisesnsanduaivuunguueniamnainiudunisianis

T o

2

wiganasindnnisfisinisseusuindunuimisufdfuaziiunldegisunsvae Aewan
nguue Class Action daUayeltilu Federal Rule of Civil Procedure® Tugauves Rule

23 Gapoluluineiinusatullagiondusin Rule 23

v o Aa T ! < ad a I Ao
NANNITANUUAALUUNGN M1 Rule 23 1 TUNHUUIITNITITUIAMIULNINATIAUA
naninaiLazIsn1sanduaduuunguitenatluldiunisantiuafnunguanga sty
lannuszinn wu nguuigdingay ngranedaedunisynuInnIINITAT NNUIe

duazane nguaeaziila nuuteranning 1unu®

o a a 1 [ a | Aa o & [ 14
ﬂ’]i@ﬂL‘Ll‘Llﬂ@LLUUﬂ@M%@QUi%LWﬁﬁV?ﬁ@Luiﬂﬂuﬂﬂa&hEJVI@J’%]'WU’JU@J'WINUE]']"\]LUUI@

a 1

elanduazdnaey widiulngazgnilulddunsalndlanddiuiunin Feni Plaintiff

'
A L

class action lngldlunsdindiyanadnuiuningsegluaniunisalifeiu waziiveisenses

=) 4 U ;4

nindesadotufeiiu Fen1s3ladensednduniniudeisunseaniadesodainaiid

HanTeENudeaN1BnvaIngunnaY Ingnsaiuafwuunguiilanddiuiuniniyieria v
Usuuafaniilandudazsigagdesilauendiaminainduanassiuiaigysendaiam

wazAlganslunisaniuadladusnuliuuin

3.1.2  wdnnaeilunisilessesaRiuungy

Tunisflesesnfiuuunguniy Rule 23 tu ganduadniogunulandlidndusios
YaANPUYRNIINANITANGUNBUN TEUN DAL TUAR Wiausatuilassnduafuuungy
Iiae laefazidndnszuiuiinnsanuuunguldsediomasynyin Jemavzeuginiseiie
v & a ° a ' v oA & v L. o a a
Taivatsludrveiosnduuunduitiieuluiasiu (Prerequisites) lun1sanfiunfuuy

nqum1y Rule 23(a) wazazdoaduiinelannmalnafinumuzauiianaszoygyrnli

* pnARwIn .
© 599 yaydugy, "msaniiupfnuungulussuunguineaeuteuaeikasdiaaed’ (nerdnusuIyan

LY a aa s 3 a £ v
UMUAN, AUEURFNERS, IWIRINTANNTINGIRY, 2545), i1 4



a3

Andluafnuunguaumanineily Rule 23(b)* lngndninusiiaiadzdesfiansanlunis

Hoafasmfuuunquilsiuazidundsialuil

3.1.2.1 Feululosulunsaiiuafuuunguniu Rule 23 (a)*

Tunsilesfessiuaduuunduludewiu Fesifunuvesandnnguuilsaunio
wnn Fslunisdurediduafinuungunnaidu giumuaiiietiososafinuunguazdos
wanaltiuldnddeiaasinsuasdusznovvesiouludodu (Prerequisites) 1ie 4
Usznslunisdduafiuuungusiy Rule 23()® uazuanslidudineloudma madsos
oygaliduiuafuuungu® Tasdeuludosiulumsduiunfuuunguniy Rule 23() &

s8azunnIne Ul

(1) aw¥nnguiuddiuiugin (Numerous) nseenisiiauiBnnguusazauLdn
salunisanfuadazliidunisazainlunisUud (Impracticable) wmlaifs
e dululile Tuuszinuiingrunefiladyg@litauds ualalisiuramald

AaNtiang19aning

[y

Tnganalaidadaidunuinislunisiiansanliin nasiilunguasd

aungnduaunnvseld Jusgiudewiaaddduudaznsd ldawisaiassimun
d1uruyananioddsriuuuinliidunisuuueuls drfesidinuaiies
@ a vy o @ = v 1o & v

anwazresaudnngulaegrataiay Aldunisiieaneuds ladnduniazdes

srydwuadnlisgruiueuila

' [
a a =

gndag1ugu nsddefinmiindudunisiiessosvesdioiuilasu

AULAENIEINNITIOUVIEVURALAUAINITAUVIUTENA LilavIwFUNITNE

YY)

Tifususenualusnuiluyianisveausen vliddeiunliduviudie fuwn

ananlasuanuidene Felunisiiansanvesmatusiy daudnngquet

=De

=

=
e

—2
=
o)
9) ©
Ao

1WIU 40 AU LazAATURUAAFWI nTin1laaTesveIReY uAINE

“ drinauanenssunsmiunansnduaznaiananning, Senunsiaungrneiiieatesiuns

sduafuuungulunmstiuflesafineadundnning (2546), i 4

2 manuan 9. Rule 23(a)

% Brent R. Walton, "Recent Development,” Tulane Law Review 71(1996). P.635

% General Tel. Co. of the Southwest v. Falcon, 457 U.S. 147,161 (1982)



aq

Laindeulalunisiessosnfuuunguide sy 2 desiedu nanias 1. lu

v ! % |

° vy vy [y P =] “« . . ”
GD'WU'JTJQJJQ@VIUWJEMUIQJN AWEUS IIUNULLINAR 1BTD Typlcal of claims” wag

2. nuvasaudnngulilaisnnnedmsunistuiles u3e “Numerous” &9

(%
Y

4 2 Jaudu 2 Tu 4 vesioulalunistuiiesdosafinuunguudy matusuiad

'
o o

mdshiaygalidnduaduuungy windtaudnngulivey Jelavinnistuy
guasalludynivangnuneiiin nquveInulanuusuieAfsINAY SIUN
UL INiEanelunsueIARLUUNFULAY KaEIINNITAIITUIVIAE

grssalluussiiumangny aagnssaldndunduiininevesaadusiuiy 2

Usziiu Tagoduredn iesanusingiluiiviuwnaiainddie

¥ 1 4

NUAIUUDY
a Y A

31U 60 AulaTuNaNsENUIINNITVIETUlUSuTEL wasligiovudn 40

Y]

Auldisauvieniu uenanlidaligienudnndt 51 auldldndsdevannariliun

Uszyudtevuillesainlinsiuiegiuude dsludiutimaguaudnduiinsallyl

Y

¥ I

fauBnnquiiisanamsgaatusulasiissngugieounldeeuvigiuiviniy

Jeluidunisaungaunaiissnefazldiduinasinisiansadnazeyyin

[
a = o U v

nisliouginlinsdinimiiindudsnarndignisanduafiuungy f1a

¢ ' o & YA v v ¥ vo c; = @
ansIalueed wiasilugtevudiudasuniaslasuanudusssuluifeidu
n15adAzLULLFSUT oMK UNTHUYUSEY sauisaundnng uninuaidde

Senfesegrafeiuluad Aesesaruliidusssuduiinainnisueiu deliu

o a

n1sAdunafLuunguatudeisensesvesanidnnguidslienaujiasla

=4

99Nt 8N a9tliUSyutaliouiudlunilewesn nsui lie1akenaanann

1Y

Auld wavAraanssaldalaeuraiuiAnifeItuInuIuresauIInnguieng

Fusuldoygalvniuafiuunguiiesindiuiuvesaudnngudeeiuly

1 =

31 TusdndumaingFuiiossesnauuunauluafNilgununguiiies 2 AuIIN

9

¥
a aa

° = < v = = = Y ] 1% =
Puunmanaiulauszann 800 Au LislUSeuliisuiuaAtniidununguis
40 Auarnfienanmiulaussuia 151 audadunisiiisanslimasygyinli
aduAfLuungulalad A9y AagnsIRINSUAMTININYIVRIAIATUALIIN

a o 1 ¥ o a a B & 1 a A & 14
mwlmaqm}miwmmwmwunqumﬂumaaqmm LLiJ’J']ﬁiﬂ%ﬂﬂﬁjll‘VlLﬁuvL@



a5

Taasdiies 40 AU Ade11d3uruuInuLdunAnelannaialunissesve

o a = ! v a5
AIPUUARLUUNGULET

Tudnsegranils \undfifideneflossesrousdniddenieluie

Y

1
a v L3

nandauadnsuldnslutunnldudninanudigademe deluafiisuiu

a =<

au1Bnunds 350 au lnematudulisygialididuadiuuungululssiau
A o a J 1 ! o a a ! A < «
191 Muandnngulimuivausenisanduaduuungy vseussnuluises
“Numerous” aun@nlunguisuavssaliomagnssallulssiiudanan luad
d’l Y a 1 v <) a U 5 A 1
Uenagnssalladndusanuisgrataiaudul Uluuwimadgitumadududi

Aragnssaliudlusefdsliouyialidnduafuuunguussaiatusiy

a o

Wasndgymnguungluiseswesdnuiuvesandnngs Jauddnagiidnuiuuin

%

= <3 1 I3 3 Y [J a aa 1 a
29 350 ﬂuﬂmmmmmaqmulmw ﬂ'ﬁﬂ’]LMUF’]@W‘\J’]iﬂJWIU@EJ’Nﬂﬂ?{"I 8 Y

[ € 1 o a = ' a PV
Judsglevisenisaniiuafunnnitwazanunsaundesninuefisssunidenie

Y

dlasulauinnia (impracticable) AaumIagnssaidadunuAIdaveseia

e =)

%

whnlunshioygelisliuafuuungu

2

Fananlun1siansanisesiuiuiazauazainlunisanduafuuy

& M va ° o l =~ | ~ Y
nguilenalilafiaisanaindiviuuanaiieglunguiiiesegufed A1ads
#9170u10 TR UNBgveIEINTnNgY AUl TEANSamlun1TiITNNAR

wazINuIUANAsNIeNauIdnurarsielasudnale 1y Snnsainde tuada

1 1Y a 1

nauidemelaifigauaddurunnnvingu wigidemewsassedilasuaiy

Y

Fenmewisadndoswaznizatveglunaiouasy nisagliuaraynauiiesnd

=

wenanesinaniutugendululden deiivassiiintufe fildemenaanns

#99599USYN Microsoft IR ALDNITAAINLUNISYINNSIAN software

veeuT¥Nguauly 109310 software vasuT¥NTIIT Mgl 19Ul

Y

[ =

wmglulszmaanigowsniesiidemendeginynuasy dmnnlididene

Y 9 <3

a7 @

waazseflasnfies astinanugieinuazidaaildaradudiurunn® dely

nsaduafuuungudnduniadeniivunzauiign

% Swanson v. American Consumer Indus.,Inc., 415 F.2d 1326, 1333 n.9 (7™ Cir.1969)
% Utah v. American Pipe&Constr. Co., 473 F.2d 580 ,21 (D. Cal. 1969)
" United States v. Microsoft Corp., 253 F.3d 34 (D.C.Cir.2) 001



a6

(2) aur¥nnguiuiidgynitenguuieniedynideiiaasadedu (There are

question of law or fact common to the class)

aaldideduidunuinislunisiansaudinguyanaildsunaiim
L@8111891NN19NTLNUDIT LAY Lﬁ@ﬂ’]iﬂi%ﬁ’]ﬁ?ﬂlﬂuﬂ%Lﬁﬂﬁ’]ﬁ@iumiﬂm
Al Aeinguyaeatuidamdengmuneniedgmdeifianieiudiu wu nad
flandieslssnulidslddmivdusesiinesanudsduianisusnuas
aeluthu Fufnaudisademetunislussernaniegluninuduases

Tannasiossaaluwiveasaswnninindulusseziiatvesnissulseiu®

wilnguynanalidndudoliignisiudulunndsziau o1afitym
! 1Y ] a @V v ! o Y 1 v v a ! a
Fawfuiesdynineiils wu nsdlauiied1stnwiu aunBnnguenaddym
FrudulusesninusuAnyavvediay wioalaudemeunnsieiula
wonand landazdesuanslieamiuindymdoinaaduazdonguuiesiuy
Yaanguuu dadnudrdynindymdaiasmisdymdenguuieveauidn

upazau®

wonanil ludruvesdgmdoiaasuferiuuiind aundnlunguly

Wusndudseddgyniludeinaasunsaduuinuie tiesuadyuiifead
2 v o = ¥ = ! v v 5o = % &

wiauuninguiausaiessesafuuungulanad® ddulssinuilaaaavas

[

5 Carolina bailn1slsumendulusaailiagednani

43

“The commonality test is qualitative, not quantitative. There
need be only a single question of law or fact common to all members

of the class”

* Thomas v. Louisiana-Pacific Corp., 246 F.R.D. 505

¥ Charles Alan Wright and Mary Kay Kane, The Law of Federal Courts, Seventh ed. (USA: WEST
PUBLISHING CO., 2011).P.479

* Thomas v. Louisiana-Pacific Corp., 246 F.R.D. 505
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%2 Jenkins v. Raymark Indus., 782 F.2d 468,472 (5™ Cir.1986) 919k Recent Development, supra note
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Wganalunisiufessesaduuunguuas tnea1aldA1in “Predominance
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naudsuans1eaIndaiiensesanveinguaiunsaiild unazdosldidunis
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dAgdaninsenailinisautiuafdnduseswsnsanluilesioslunfaniiy

PEFURANNITNTULEY WU TAUwAnANluTana eI Nay tudu

Tudur4 Predominance requirement dnsdifirnadnduduussia
§IU05U1ENINIFI1UV0Y Predominance requirement L3agn9dmauiednin
“Common questions predominate over individual issues” %5 ® nAe
Usziituvesdoidondesfimioutuduiinudidyed1esdeeannindeisondes
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n1sanduafduuunguveslseimaansyoiuini \Wavealvd e Nl devie
o <) 1 € A 1 o <V v 1Y A o o
wrusnerdudrglaniviedrednasild wiidenigdruiuuinivaiiu

[ [ 33 k' a v a 14 a Y <) o @ ¥ =
mnidulandnazdesdiveisonieslseinnifeiiu uasmnidudiagnazded
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Wegawe (Fairy and adequately protect the interests of the class)
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** Thomas v. Louisiana-Pacific Corp., 246 F.R.D. 505



a9

aundnldogradussauuasifivmedu lallddued funisidaudadug uny
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USnwimn3efununeanuegisasane asnsosuiaveunisldanelunisiles
ARlAuarazaosmlaiamausslovivesanndnngulunisiiendnie nnaaIw
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vinuanUilunsdufunuvesngy wazileaundnnguaudunsemaiiv

dunungutiuansgnaenasuainnisiludununguls

3.1.2.2 FeululossulunsaiiupfLuungusiy Rule 23 (b)**

wenanfuesiiluafuuunguaziansliduinelaunaiainddeiivasnsudau
anueululewiuiy 4 Usensniu Rule 23(a) udadvedasouandliduninelaunaiadn

11 nsaliauwanzauraIzeugnlriinsaiuafkuUnguaunanin e ladeanils
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284 Rule 23(b) AasalUdl

(1) nMsanfuadlasweniudniuafvesauiBnngueianalinainudemensed

Tansdinis darel Rule 2300)(1)

a. MsAITULazAnIneIaankanaeny wseldidululuviusweadu

Afseamdnnguaulanunislungy szneliiAnainulaivinieslude
UuRdmsugmuliensatiu (Rule 23(b)(1)(A)) na1ifie 13viliien
An1nwrvesraluksarAfLanaaiunIeliaenndesiy (Risk of
inconsistent results) FavirlwdLasagnelddadurasdriininen

wansnsiusazlieaufufniumininyimaiiula wu afnlandies

=

InagINazlindnsunsvastann nsaldniniinisneneasos Aaniedl

= a

ANANINYIINENSURSTNASS TuvuEDNARNTEY A1a19d1N150LAN

> AAnwan 9. Rule 23(a)



50

Annw1luinaazadeagsi iiiauiasgruiluvindeudulunis

UFoRammAinIng® 1usu

b. MsHIIsANTImInyIAATneiuanaulaaunialunguluniau s
gnsynunsziisuialselovivesamninnguilaldganulund nieae

YMAAAANUEI UL NI BTAVINIANNEIN5D b UNSUNTBanaUselavil

a

vosan1dnnquitlylygaiiuluafidusgisuin (Rule 23(b)X1)B)

q

NAAD ANNINYIVDIAIAULAREARBIYININAUSE oY UvaIaNITn

'
o

nquiidalaldflasniianas wieiluguassaneaudndedsliladosndd
IzAuAToIUTElevUveInu nieonavhlinsndduvesinavaniounoy

auseequarlungaasliiieanelunisvaldandemelidudidenien

Yy a dl

Ho9AAtun18nd wazdsnavlvtdsniefiasanlunienastulasu

Y
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NIMPEATAY]
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2) ganudhensetiulansgyinsnseuiasiagnsevinislagluisesiilddeduse
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N o o Y LY

nqu sulunalimasiafimdeing nisvsduludnvazieatudonguisiun

(Rule 23(b)(2))

a A

ad 2 v No O v ° o . .

nsalilunisiespdevelrmalAdsinudiasnszyinn1s (injunctive
relief) saiiiavalimaimaansdnsasdlann (declaratory relief) W931n
AAIN30N13NITINveTasinadiAuiuanIBnueIngunnIe niedasla
v = ) o & & o w ] | A %
sramanagfuluniseanmdwmselunisnseyidanats wu nsdinlanades
Tuagnseinsazlind@ndtng nnaainine1susesdndveslaniindgnsing
voslanAtuiinatiduase landenavelimaimdainudnasnseinisewdu

nsazulinfadnsunsvelannaalula

o w 1

(3) maviundymdonguunensederivadwenquiiaudrdgyuinnindaymii

] a ! o a a ! 2 aa Aa 1 aad
NITNUADAUNUNLLANASAY LLazmimLuuﬂmLLU‘Uﬂan%LIJ%A%ﬁﬂ’]i‘VI@ﬂ’Jnﬁaus]

TunrsAasanfinane YaRninleegradusssy wazduszansnin (Rule

%> Research Corporation v. Pfister Associated Growers, Inc. 301 F.Supp. 479 ;U.S.Dist. LEXIS 113306;
13 Fed.R.Sew. 2d (Callaghan) 492;162 U.S.P.Q (BNA) June 16, 1969

% Research Corporation, Ibid.
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azuinlus Wudgwianiziivesddeonanning Jeaj@endnnsndurazsny
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Usz@n3ninunnnin3dsnisgRdefinnuuudu d1eauiuiin1silondisou w
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l =3 1§ vl = { a Y .
nau Aranaglidddiinisiesanuungy Inglunisiarsandssiiudengand

Pradulrrdafasaenssaluiusenaunisiiansamgfe
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a. waUszlevdvasaundnngulunismununisuenileiasnavsouensoy

Y

a @
AALUUI18YARE

b. vauWAkazanNINwIAATNgITRITUTelAkEsNanITNNqulaTlamSe

gnilasluudrinddnvazegelsuazlanduadlunanieds
] i o A = = A
c. anulszasAvseolivszasalunisanduailulnmaniaala fe
a oy - 5 o a av vl = o
aun¥nngudeen1viselaideinislisiunisiinnsanadlifiaaifie iy
d. dgmineranvlunisanduafwuungy wseaiuegaeintunisaniung

wuungY

lunislesmduuunguiulaniazdesdudflodlagendond1ig1svesnuekasde

| v | Yy A o . = v Ao w8 v a o &
na1919v0INFuLAzABIB UMY (Motion) titelvimalmdilviespfuuunguaiveliuag

'
=) S

gulunfeuduiiloanieduniendnindflesudinla landezfesBuionals wasndngiu

'
o

UsznaumaelvimaiidieyyialifiosnfLuungy 5IuNWeIssynlIudl n1sienfLuy

3

No U w

nauiivetwlulumundninaeifanais Nazlisdslvidesaduuunguaiy Rule 23(b)(1)
%38 Rule 23(b)(2) #38 Rule 23(b)(3) Aae wazlanifintiNurduiiawanalimaiiugi

Jaiivasslumfesafvuunquiduluaundninasinaluaiu Rule 23(a) wazsiduluniy
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'
o

nannaeinauaisnaziideyyinlalinnsaniuafsuunduniudeladenisves Rule

LR

23(b) eenadinandalunisiidieygreliflesnfuuungunselinla”’

te (]

3.1.3  msihedidignmsaniuafuuungy

119915041910 Rule 23(a) wag Rule 23(b) Wa7 a1u1sauenIslunisidngns

snfiuafuuungulailu 2 nadl Ao

1.) lanAnsednagTosvelvimaniiiuaduuungy tngeidews 2 N5l Aowmmniy
Rule 23(b)(1) ey Rule 23(b)(2)

a. winlunisveflasdniunfnuunguniu Rule 23(b)(1) Tingussasnty
n1sAuATeINaUsElev vesaundnlunguatnanudsslunisiianadia
finnwiwanaanieliaenndesiy Aduaiiliiasegaielaan
a N ! LY 1 a wva o Aa 5 v b=} aa
fmnwnuanaeiuauliaunsajiiaumininwtuls viensin

o g ¥ a a ' ¢ a oAy My v
219 AnANudsmeseUsslogivasaundnvesnguililaiins iy
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lumdndinsaiuafuuunguiu” Fminazilesadluntenasenalyla

[

SUT15E NI LD9INNIT NG FUVDITABTINUIUING

b. wnlunisveduduafuuungua1l Rule 23(b)(2) dinqUszasdliie

v o a ‘:4' Y Ya a A o’ a
AuAsaInIsatiunisiielfunislaansvestssvisu Aedunisilesnd

'
o o v o

Wevslraalmdainudnasnseyinnig (injunctive relief) n3aiieli
Fraiadsnansdnsuosland (declaratory relief) 1939 1nANEInTo
n13nseivesdaeiinatefuivamndnvesnguynsigviediaslasng
a Y] ° 4 a ‘NI ° o ' = =
wignaLfgafulun1InseinInseU iasNaenseyinn1sanand deing

ARANNINNAY

N15Me9R1U Rule 23(b)(2) HazHoslawmaniznsaAdnlny

'
[

UsgasAlvmadimdedangalinseviin1susasaiunsgyinnisvinty

*" Richard H. Field Benjamin Kaplan and Kevin M. Clermont, Civil Procedure. P.214
*® dan deaasey, "Mdiliuadunsvesfideeduiuinn,” wih 37

* Richard H. Field Benjamin Kaplan and Kevin M. Clermont, Civil Procedure. P.47
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nymnesfeuieSanandsniemdudiduiinesngianen Tuaiunsa
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Sasvesamialaga1de Rule 23(b)(2) 1a Vuwmdunisisenandene

o w 1al

1< v a = @ v [ P o
LJUAILN UL NI AN UDBLATUTELAUA maqwmiﬂaﬂm%aa A2

Asusesatiunsevinnisidunan

[

2) nsdfiraiuguaishidiiuafuuunguniy Rule 23(b)(3) unvya/Adla
AnunIsiansanvesmanisnisiausdgynidenguuiense Jymidainaass
AuTunaunIsHosaALuUTlY Tnemiasziansuiesinagldnaninusinig

Rule 23(b)(3) unlglunisandunssuiunansunsalal

Tagnauiimaszivaninafinaiuily Aaszaesnsiaaeuln Jyn

Jonguunensedeinanswesaunfnveinquidegiuinaseaudnvesngudu

'
o = 1 A

sgyanansolil uasisnisinunazininisnisaugiideglunislinaudy

a av Yy oA a a = o o Ao w9 v
5ITUKaEAIINTUIAGLABE 19l UsEANS A BandninauailunisiiAdal
Andupfnuuil azdesiifowiaasadideuludediu 4 Usznisaiu Rule 23(a)

Y =

Funeu waldrgaiuisanansunitnishindnnisaniuanwuunguazlvng

a 1

AN BUUTLANTNINAINITANTANTUARLUUDY

3.1.4  nseuIaliALluARLUUNGNLAENITAANTUIARLUUNEGY
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N o W

N&99INNINAN1sTRveanluAfLuUNgULaT Atavsdadmseoliatgelsniedy
Muuadunou 35113 wavsigandealunisaniuaivuunguedidls iWuseanvydfogly
Rule 23(0)® Fadundninawiferiuniseugiabiiesnfuuungy nsusnnaiwnaudn

NgY HAYRIAIANINYY kazuuInUJuaursusenislunisandunfuuungy dauen

Dhe °

Aasaunlena

3.1.4.1 Moy mlviiaspfLUUNGY

o o 1 Yo a = ! Y a 6 1 3 =

LllEJllﬂ']iﬁENGUQI‘VWI’]Luu@@lLLUUﬂﬁjlli@’lSIWW@JT\]UQ’]ﬂiU@Qﬂﬂigﬂ@U%@\?LQ@UIGU
& v L. P ° a a '
L\UoeAu (prerequisites) M1 Rule 23(a) wazdinumuiganlunisanduadiuungy

(maintainable) a1y Rule 23(b) warmaszsosfimdsinaiiangaluiuiiiaisadadale

Taglidnfunduuunguusel lnemdweseaonafifornuaniotoulanseldils waz

% anARWIN @, 9 Rule 23(c)
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p19iin1suAleusaUdsundaslutloniarszumiannauidAinineifle (Rule 23(c)(1))

lagludessumanradmdslianuiugeuiudnvuzasinguwazinnunityanadnvu

Tnazeglunguing naenauMiuAUIInuUiIARNazia s wazwisisunungula

a o

YNNI IUSENINNITANTUNTZUIUNANTUIAR A1AD1ALATFIATUANAIST

samalull

(1)

(2)

(3)

(4)

(5)

AMUANINTNITNITLAUBNEIUNENFIUNIBN1501978LAkgwTia o uAy
Frdounionuduaulunisanduaiiiodusuiniginazandunszuiu

frsansaluagnals (Rule 23(d)(1))

fderneqaetaaluseninafiansunieasunsdld Lo n1ssauns
frsauuungunatgafidifetu nienssunisiarsanaffiflendund
sssualidunsdniuafuuungs vienisleumsdnduniuuunguiisloglu
maluvanssy Whaneglumauiaietuy vionsdlfifideisonfosiiuansiaiu

YOI 1Y N3EN1sHBIUTEN Microsoft 1Hudu

WioAuATesaBnveIngunsarialilnsadunsyuiuiansanegindusssy

[

A1A0190AIEININUA LA AINUIFBUDNNA1ILNANITNUIIAUNST BNINUA LY
TunoulnquoIn1sNIITUI NToMrUATEEzIIaIlUAITIAIANIAYILND T

lentaunaungniiazuansliiiuitgaudadudunungudiaiuisasne

=

Uszlovivosaudnngulasgradusssunazifissns nioviialdaugnngu

1 Y v
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[ [
A o =

(Rule 23(d)(2)) unUyalfnsalilimuadu ielvnisanduafuuungulasiiiu
lUpundnnszuiunsduveumenguuny weliau1gnvesngunsiuininig

Woand walraiunsastiunisinwansvesaulaniungmune
o A < 1 = < v = Y v Y
mwumLﬂaulwmmit,ﬂuqmmmLiJuszmu n3oKLU1303d0A (Rule 23(d)(3))

° v v o A o 9w o v v § Y a a Y 3
Avualvinisuidifies vsedlvnis iievdndeldlfssieifulssiunes
Anulddiuny (Rule 23(d)4) nsalll Araenadardaunlumsosludiun

Aetesiudnuazveingy Weanaugeeinlunisaniuainla

FAE@S A IUNST I UNSEUIUITNT UL UULABINY (Rule 23(d)(5))
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3.1.4.2 MSMrUARNYULNG

n1svelvirasygy e liiiaspfuuUnguIzfInMuAdnyzIaInquyAnaliluA1ve
e dmalimdsoyginbinduafuunguuaziiiuindnuazreinguiudaauLa fan

sglinnuiugouRednvazngy uivinaaiuIdnyasnguilavdiaueiulidaau ma

[
=

a1usanvuadnvazvsngulidaauiulagnisansuinngy nisulinguesndungy

£

1 a ¥ U 1 o a o ¥ U 1 1 o 1 14
goe LieliuiavnquildnuvasAdaauduile Inslukdasngueesfignuuseaniy 14

sfiunfuuunguaiioudunguanizdnnqunilssimin (Rule 23(c)(4)(B))

3.1.4.3 N1SUBNNATN

3501549 nT9daUaNNaINUADINIITUIIINAAINYDITDLNRS T ULmaL AR

v ]

Inenalulandagdesdervannandsasuulageansodvuniea [Udsaundnnguyn

=< 4 a ra

dd‘ ] | =% | [ a 5 da"
AulunsdininsuiisteuasNegiuiusuvesnguidesddludaudnauiulaenss lunsain
Linsulistouaziogvasaniniazdilaenisusenalavanlundsdeoniun ¢ \Junisuds

Taundnngunsiudle laanisudenisusnnantiudsesnidu 2 nsdl
1) nsaAen 1y Rule 23(b)(3)

demasygnlifiesafuuunguud lanzadiflosmiu Rule 23(b)(3) landddu
filosnfazdesdinisdevennarfsatunisiiesadudalusaynnainunsruinduandn
ypanguynauiiannsaszyild Tngldmnumensumuauais iteliandnnguldans ve
99n37nNgu (opt-out) tiaagliidasyniuniudinine ionnlundadousnnaiiaiu
Rule 23(0)(2)(A) &4 Rule 23(c)(2)(C) Furunualidoaudsamnuiazaunsiuifatuides
fuioludl

(1) mavedaaudneenainngy mnaudniuiesvanieluiuiimmunly

2) fdinnwlddiasduannielny asiinasoaudniavuailadléfoselidn

29NIINNRY UaY

¢! Richard H. Field Benjamin Kaplan and Kevin M. Clermont, Civil Procedure. P.47
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(3) auBnauladidilasesvelvdnesnainnguerrasudauneiielivimidiuny

e

1AguBNINILABILTOAIULIIENTRATNUINVIEUTNNFUAIY Rule 23(c)(2)(A)

[
o % 1 v a

— (Q) Aenandadunds Sedeudeanndnngulimsiululssiiudidgyaneeiiniudad

[ I

(1) Sumpuresnsinrsanafauisnedfinsuddiaundnngunsuiiaimieg
lun1sfiasauvesena

(2) ufadrdsvesmaitoygyrliduduniuuungs

(3) uwdsdnuaizvesnguiidaiau

(4) uwdsdsiimalsvihuiudy wazidsazyeely

(5) wisanszdrdgvasrflosazUsziiuddglavasy

(6) udsdoyalunisinseasunudaifiaasaierfuafifiuiia

(7) wiasren1ssududug muieaiuaunls

Tunsafilandnsrviedeuasiioglnedaauvesanndnnguudalaladdmdadouen
nanalagnssludiaudnvesngu dodndunisandunistadundnnszuiun1sdurausssy
AINQMINY (Due process of law)®? Geenasilvaundnngunaénsldindininuiluad
fanan laigniusuies msvennantuariesdslianinnaui aundndaauussacdi
azaglunguniely arlulinnuyszasdazeglunguazdasudinnudnualidemanielu
szoznanitvualumilsdouannan fastduardednfuamndnueangu elduamndnues
nauadunauiisiuud anndnfinuussasdfiasdulusfiiionviansvesnuudly

219uANale Aoadswnudunusnevesnutunluanlaniy Rule 23(c)(2)(C)

v
a & ada ]

n3eiN15UBNNA1IAY Rule 23(c)(2) TidudsRasanaNudmsunisilesanuuy
nauau Rule 23(b)(3) Faluadfidnualitymideiiaasaniedangnuiaifeafues
au1Bnnquilanudrdgynindymseyanavesaundnnguuaznisaiuassuungudu
a v Y a Aa 1 acd = a i s w a a A ad
TBnsseiutelinnianinitou FeaunBnnquenauszasazSnvanivewnulunisiaenis
#H1sansseiuteininvesnuls sdesdnlviinisuannariunaundnngulvinsiuiive

LandanuIsenaINNguiiosnwansvesnu Fedrulngandunisiesefiiesenandenis

62 bid.
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2) nsain1sWeeniy Rule 23(b)(1) wag Rule 23(b)(2)

kL = ]

Tuauresn1siesmfmiu Rule 23(b)(1) wag Rule 23(b)(2) ﬁ?ulaiﬁ%ﬁumawmim
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° ] ~ i va a ] Y & aa
AIUBNNAITI Lu@\‘m']ﬂﬂ{]‘VillWHINImWﬁWﬁIUﬂqiﬂJ@@@ﬂQWﬂﬂ'sjlll') LS UUAANINANATDY
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HaUsylevisiuiuvesnguiddnwuzinedny alvauBnuaazaud i duafLens1aminan

i a1avilinavesmfinnwuanasiuled egrdlsiniu audnnguuespdfifiesniu Rule

SaAa Al

23(b)(1) wag Rule 23(b)2) Afanslasumuennariisitvaniunisalaqlusening

a = @& 1 = o & A Y I3 a ! a4 oA v
WATTEUN Lllaﬂ']aLV]‘U']']?J?’TJ']N‘U']LTJ'UV]"U%?’]‘@Jﬂi@ﬂmﬁﬂigiﬂsﬁusﬂaﬂauqsﬁﬂﬂﬂﬂﬂq&l‘ﬂﬁ@LW@I‘V‘

=

nsaniuaddulusg1adusssy a1u Rule 23(b)2) 1 F935n15d9A1U0nNa1I0A1Y

4 1

& ] aal <V v - v a A ad 1
auu1nslazdlagisnislagile lidndudesdwmseludaundnnnau nsoTsnmslawanue

9

1438 sderuannanfiinzautazingadmsuusazafnieananan

3.1.4.0 NATDIATNNINE
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" Class Proceeding Act 1992: Certification
5. (1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the
representative plaintiff or defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common
issues; and
(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,

(i) has produced a plan for the proceeding that sets out a workable method of advancing
the proceeding on behalf of the class and of notifying class members of the proceeding,
and

(iii) does not have, on the common issues for the class, an interest in conflict with the
interests of other class members. 1992, c. 6, s. 5 (1).

" Federal Court of Australia Act 1979: Part IVA — Representative proceedings
Division 2—Commencement of representative proceeding
33C Commencement of proceeding

(1) Subject to this Part, where:

(@) 7 or more persons have claims against the same person; and


http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s5s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s5s1
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(b) the claims of all those persons are in respect of, or arise out of, the same, similar or
related circumstances; and
(c) the claims of all those persons give rise to a substantial common issue of law or fact;
a proceeding may be commenced by one or more of those persons as representing some or
all of them.
" IMF Bentham. Our track record [Online]. 2015. Available from : http://www.imf.com.au/
8 IMF Bentham. Our track record [Online]. 2015. Available from : http://www.imf.com.au/
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¥ Federal Rule of Civil Procedure: Rule 23(b) Class Actions Maintainable.
An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied, and in

addition:
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¥ Federal Court of Australia Act 1979: Part IVA - Representative proceedings
Division 2—Commencement of representative proceeding: 33C Commencement of proceeding
(1) Subject to this Part, where:
(@) 7 or more persons have claims against the same person; and
% Federal Court of Australia Act 1979: Part IVA — Representative proceedings
Division 2—Commencement of representative proceeding: 33C Commencement of proceeding
(1) Subject to this Part, where:
(b) the claims of all those persons are in respect of, or arise out of, the same, similar or

related circumstances; and
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°! Class Proceeding Act 1992: Motion for certification

(2) A person who commences a proceeding under subsection (1) shall make a motion to a judge of the
court for an order certifying the proceeding as a class proceeding and appointing the person representative
plaintiff. 1992, c. 6, s. 2 (2).

°2 Utah v. American Pipe&Constr. Co., 473 F.2d 580 ,21 (D. Cal. 1969)
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" Rule 23
(a) Prerequisites to a Class Action.

One or more members of a class may sue or be sued as representative parties on behalf of all
only if

(1) the class is so numerous that joinder of all members is impracticable,
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17 part IVA—Representative proceedings
Division 2—Commencement of representative proceeding
33C Commencement of proceeding

(1) Subject to this Part, where:

(a) 7 or more persons have claims against the same person;
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1% part IVA—Representative proceedings
Division 2—Commencement of representative proceeding
33L Situation where fewer than 7 group members
If, at any stage of a representative proceeding, it appears likely to the Court that there are fewer
than 7 group members, the Court may, on such conditions (if any) as it thinks fit:
(a) order that the proceeding continue under this Part; or

(b) order that the proceeding no longer continue under this Part.
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21 Ryle 23: (a) Prerequisites to a Class Action.
One or more members of a class may sue or be sued as representative parties on
behalf of all only if

(2) there are questions of law or fact common to the class,
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23 Rule 23: (c) Determination by Order Whether Class Action to be Maintained; Notice; Judgment;
Actions Conducted Partially as Class Actions.
(4) When appropriate (A) an action may be brought or maintained as a class action with respect to particular
issues, or (B) a class may be divided into subclasses and each subclass treated as a class, and the provisions

of this rule shall then be construed and applied accordingly.
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2% Federal Court of Australia Act 1979: 33Q Determination of issues where not all issues are

common

(1) If it appears to the Court that determination of the issue or issues common to all group
members will not finally determine the claims of all group members, the Court may give

directions in relation to the determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group members, the directions
given by the Court may include directions establishing a sub-group consisting of those group
members and appointing a person to be the sub-group representative party on behalf of the

sub-group members.

(3) Where the Court appoints a person other than the representative party to be a sub-group
representative party, that person, and not the representative party, is liable for costs

associated with the determination of the issue or issues common to the sub-group members.
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25 Class Proceeding Act 1992: Idem, subclass protection

(2) Despite subsection (1), where a class includes a subclass whose members have claims or defences
that raise common issues not shared by all the class members, so that, in the opinion of the court, the
protection of the interests of the subclass members requires that they be separately represented, the court
shall not certify the class proceeding unless there is a representative plaintiff or defendant who,

(a) would fairly and adequately represent the interests of the subclass;

(b) has produced a plan for the proceeding that sets out a workable method of advancing the
proceeding on behalf of the subclass and of notifying subclass members of the proceeding;
and

(c) does not have, on the common issues for the subclass, an interest in conflict with the interests

of other subclass members. 1992, c. 6, s. 5 (2).


http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s5s2
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AMARNUIN V.

Federal Rule of Civil Procedure: Rule 23

(a) Prerequisites to a Class Action.

One or more members of a class may sue or be sued as representative parties on
behalf of all only if

(1) the class is so numerous that joinder of all members is impracticable,

(2) there are questions of law or fact common to the class,

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class, and

(4) the representative parties will fairly and adequately protect the interests of the

class.

(b) Class Actions Maintainable.

An action may be maintained as a class action if the prerequisites of subdivision (a)
are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the

class would create a risk of

(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards
of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the
other members not parties to the adjudications or substantially impair

or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of
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the class predominate over any questions affecting only individual members, and
that a class action is superior to other available methods for the fair and efficient

adjudication of the controversy. The matters pertinent to the findings include:

(A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(O) the desirability or undesirability of concentrating the litigation of
the claims in the particular forum;

(D) the difficulties likely to be encountered in the management of a

class action.

(c) Determination by Order Whether Class Action to be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.

(1) (A) When a person sues or is sued as a representative of a class, the court must A-
at an early practicable time A- determine by order whether to certify the action as a

class action..

(B) An order certifying a class action must define the class and the class claims,
issues, or defenses, and must appoint class counsel under Rule 23(g).

(O) An order under Rule 23(c)(1) may be altered or amended before final judgment.

(2) (A) For any class certified under Rule 23(b)(1) or (2), the court may direct

appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court must direct to class members
the best notice practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice must concisely

and clearly state in plain, easily understood language:

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom
the court finds to be members of the class. The judgment in an action maintained as
a class action under subdivision (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in subdivision
(c)(2) was directed, and who have not requested exclusion, and whom the court
finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class action
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with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be

construed and applied accordingly.

(d) Orders in Conduct of Actions.

In the conduct of actions to which this rule applies, the court may make appropriate
orders: (1) determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument; (2)
requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the proposed extent
of the judgment, or of the opportunity of members to signify whether they consider
the representation fair and adequate, to intervene and present claims or defenses, or
otherwise to come into the action; (3) imposing conditions on the representative
parties or on intervenors; (4) requiring that the pleadings be amended to eliminate
therefrom allegations as to representation of absent persons, and that the action
proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be

desirable from time to time.

(e) Settlement, Voluntary Dismissal, or Compromise.

(1) (A) The court must approve any settlement, voluntary dismissal, or compromise

of the claims, issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable manner to all class members who
would be bound by a proposed settlement, voluntary dismissal, or compromise.
(C) The court may approve a settlement, voluntary dismissal, or compromise that
would bind class members only after a hearing and on finding that the settlement,

voluntary dismissal, or compromise is fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or compromise
under Rule 23(e)(1) must file a statement identifying any agreement made in
connection with the proposed settlement, voluntary dismissal, or compromise.

(3) In an action previously certified as a class action under Rule 23(b)(3), the court

may refuse to approve a settlement unless it affords a new opportunity to request
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exclusion to individual class members who had an earlier opportunity to request

exclusion but did not do so.

(4) (A) Any class member may object to a proposed settlement, voluntary dismissal,

or compromise that requires court approval under Rule 23(e)(1)(A).

(B) An objection made under Rule 23(e)(d)(A) may be withdrawn only with the court's

approval.

(f) Appeals.

A court of appeals may in its discretion permit an appeal from an order of a district
court granting or denying class action certification under this rule if application is
made to it within ten days after entry of the order. An appeal does not stay
proceedings in the district court unless the district judge or the court of appeals so

orders.

(g) Class Counsel.

(1) Appointing Class Counsel.

(A) Unless a statute provides otherwise, a court that certifies a class must appoint
class counsel.
(B) An attorney appointed to serve as class counsel must fairly and adequately
represent the interests of the class.
(O) In appointing class counsel, the court

(i) must consider:
« the work counsel has done in identifying or investigating potential claims in the
action,
« counsel's experience in handling class actions, other complex litigation, and claims
of the type asserted in the action,
« counsel's knowledge of the applicable law, and
« the resources counsel will commit to representing the class;

(i) may consider any other matter pertinent to counsel's ability to fairly and
adequately represent the interests of the class;

(iii) may direct potential class counsel to provide information on any subject

pertinent to the appointment and to propose terms for attorney fees and
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nontaxable costs; and
(iv) may make further orders in connection with the appointment.

(2) Appointment Procedure.

(A) The court may designate interim counsel to act on behalf of the putative class
before determining whether to certify the action as a class action.

(B) When there is one applicant for appointment as class counsel, the court may
appoint that applicant only if the applicant is adequate under Rule 23(¢)(1)(B) and
(Q). If more than one adequate applicant seeks appointment as class counsel, the
court must appoint the applicant best able to represent the interests of the class.
(C) The order appointing class counsel may include provisions about the award of

attorney fees or nontaxable costs under Rule 23(h).

(h) Attorney Fees Award.

In an action certified as a class action, the court may award reasonable attorney fees

and nontaxable costs authorized by law or by agreement of the parties as follows:

(1) Motion for Award of Attorney Fees.

A claim for an award of attorney fees and nontaxable costs must be made by
motion underRule 54(d)(2), subject to the provisions of this subdivision, at a time set
by the court. Notice of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

(2) Objections to Motion.

A class member, or a party from whom payment is sought, may object to the
motion.

(3) Hearing and Findings.

The court may hold a hearing and must find the facts and state its conclusions of
law on the motion under Rule 52(a)

(4) Reference to Special Master or Magistrate Judge.

The court may refer issues related to the amount of the award to a special master or

to a magistrate judge as provided in Rule 54(d)(2)(D).



AANUIN A.

Federal Court of Australia Act 1979

Part IVA - Representative proceedings

Division 1—Preliminary

33A Interpretation
In this Part, unless the contrary intention appears:

group member means a member of a group of persons on whose behalf

a representative proceeding has been commenced.

representative party means a person who commences a representative

proceeding.

representative proceeding means a proceeding commenced under
section 33C.

respondent means a person against whom relief is sought in a

representative proceeding.

sub-group member means a person included in a sub-group established

under section 33Q.

sub-group representative party means a person appointed to be a

sub-group representative party under section 33Q.

33B Application

A proceeding may only be brought under this Part in respect of a cause
of action arising after the commencement of the Federal Court of
Australia Amendment Act 1991.
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Division 2—Commencement of representative proceeding

33C Commencement of proceeding

(1) Subject to this Part, where:
(@) 7 or more persons have claims against the same person; and

(b) the claims of all those persons are in respect of, or arise out of,
the same, similar or related circumstances; and

(c) the claims of all those persons give rise to a substantial common
issue of law or fact;

a proceeding may be commenced by one or more of those persons as

representing some or all of them.

(2) A representative proceeding may be commenced:
(@) whether or not the relief sought:
(i) is, or includes, equitable relief; or
(i) consists of, or includes, damages; or

(iii) includes claims for damages that would require individual

assessment; or

(iv) is the same for each person represented; and
(b) whether or not the proceeding:

(i) is concerned with separate contracts or transactions
between the respondent in the proceeding and individual

group members; or

(i) involves separate acts or omissions of the respondent done

or omitted to be done in relation to individual group members.
33D Standing

(1) A person referred to in paragraph 33C(1)(@) who has a sufficient interest
to commence a proceeding on his or her own behalf against another
person has a sufficient interest to commence a representative proceeding
against that other person on behalf of other persons referred to in that
paragraph.
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(2) Where a person has commenced a representative proceeding, the

person retains a sufficient interest:
(a) to continue that proceeding; and
(b) to bring an appeal from a judgment in that proceeding;

even though the person ceases to have a claim against the respondent.

33E Is consent required to be a group member?

(1) The consent of a person to be a group member in a representative

proceeding is not required unless subsection (2) applies to the person.

(2) None of the following persons is a group member in a representative

proceeding unless the person gives written consent to being so:
(@) the Commonwealth, a State or a Territory;
(b) a Minister or a Minister of a State or Territory;

(c) a body corporate established for a public purpose by a law of the
Commonwealth, of a State or of a Territory, other than an

incorporated company or association; or

(d) an officer of the Commonwealth, of a State or of a Territory, in his

or her capacity as such an officer.

33F Persons under disability

(1) It is not necessary for a person under disability to have a next friend or

committee merely in order to be a group member.

(2) A group member who is under disability may only take a step in the
representative proceeding, or conduct part of the proceeding, by his or

her next friend or committee, as the case requires.

33G Representative proceeding not to be commenced in certain circumstances

A representative proceeding may not be commenced if the proceeding
would be concerned only with claims in respect of which the Court has
jurisdiction solely by virtue of the Jurisdiction of Courts (Cross-vesting) Act

1987 or a corresponding law of a State or Territory.
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33H Originating process

(1) An application commencing a representative proceeding, or a document
filed in support of such an application, must, in addition to any other

matters required to be included:

(a) describe or otherwise identify the group members to whom the

proceeding relates; and

(b) specify the nature of the claims made on behalf of the group

members and the relief claimed; and

(c) specify the questions of law or fact common to the claims of the

group members.

(2) In describing or otherwise identifying group members for the purposes
of subsection (1), it is not necessary to name, or specify the number of,

the group members.

33) Right of group member to opt out

(1) The Court must fix a date before which a group member may opt out

of a representative proceeding.

(2) A group member may opt out of the representative proceeding by

written notice given under the Rules of Court before the date so fixed.

(3) The Court, on the application of a group member, the representative
party or the respondent in the proceeding, may fix another date so as to
extend the period during which a group member may opt out of the

representative proceeding.

(4) Except with the leave of the Court, the hearing of a representative
proceeding must not commence earlier than the date before which a

group member may opt out of the proceeding.

33K Causes of action accruing after commencement of representative

proceeding

(1) The Court may at any stage of a representative proceeding, on

application made by the representative party, give leave to amend the
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application commencing the representative proceeding so as to alter the
description of the group.

(2) The description of the group may be altered so as to include a person:

(@) whose cause of action accrued after the commencement of the
representative proceeding but before such date as the Court fixes

when giving leave; and

(b) who would have been included in the group, or, with the consent
of the person would have been included in the group, if the cause
of action had accrued before the commencement of the

proceeding.

(3) The date mentioned in paragraph (2)(a) may be the date on which leave

is given or another date before or after that date.

(4) Where the Court gives leave under subsection (1), it may also make any
other orders it thinks just, including an order relating to the giving of
notice to persons who, as a result of the amendment, will be included in
the group and the date before which such persons may opt out of the

proceeding.

33L Situation where fewer than 7 group members

If, at any stage of a representative proceeding, it appears likely to the
Court that there are fewer than 7 group members, the Court may, on

such conditions (if any) as it thinks fit:
(a) order that the proceeding continue under this Part; or

(b) order that the proceeding no longer continue under this Part.

33M Cost of distributing money etc. excessive

Where:

(@) the relief claimed in a representative proceeding is or includes
payment of money to group members (otherwise than in respect of
costs); and

(b) on application by the respondent, the Court concludes that it is

likely that, if judgment were to be given in favour of the
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representative party, the cost to the respondent of identifying the
group members and distributing to them the amounts ordered to
be paid to them would be excessive having regard to the likely total

of those amounts;
the Court may, by order:
(c) direct that the proceeding no longer continue under this Part; or

(d) stay the proceeding so far as it relates to relief of the kind

mentioned in paragraph (a).

33N Order that proceeding not continue as representative proceeding where

costs excessive etc.

(1) The Court may, on application by the respondent or of its own motion,
order that a proceeding no longer continue under this Part where it is

satisfied that it is in the interests of justice to do so because:

(@) the costs that would be incurred if the proceeding were to
continue as a representative proceeding are likely to exceed the
costs that would be incurred if each group member conducted a

separate proceeding; or

(b) all the relief sought can be obtained by means of a proceeding

other than a representative proceeding under this Part; or

(c) the representative proceeding will not provide an efficient and

effective means of dealing with the claims of group members; or

(d) it is otherwise inappropriate that the claims be pursued by means

of a representative proceeding.

(2) If the Court dismisses an application under this section, the Court may
order that no further application under this section be made by the

respondent except with the leave of the Court.

(3) Leave for the purposes of subsection (2) may be granted subject to

such conditions as to costs as the Court considers just.
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33P Consequences of order that proceeding not continue under this Part

Where the Court makes an order under section 33L, 33M or 33N that a

proceeding no longer continue under this Part:

(a) the proceeding may be continued as a proceeding by the
representative party on his or her own behalf against the

respondent; and

(b) on the application of a person who was a group member for the
purposes of the proceeding, the Court may order that the person be

joined as an applicant in the proceeding.

33Q Determination of issues where not all issues are common

(1) If it appears to the Court that determination of the issue or issues
common to all group members will not finally determine the claims of
all group members, the Court may give directions in relation to the

determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group
members, the directions given by the Court may include directions
establishing a sub-group consisting of those group members and
appointing a person to be the sub-group representative party on behalf

of the sub-group members.

(3) Where the Court appoints a person other than the representative party
to be a sub-group representative party, that person, and not the
representative party, is liable for costs associated with the determination

of the issue or issues common to the sub-group members.

33R Individual issues

(1) In giving directions under section 33Q, the Court may permit an
individual group member to appear in the proceeding for the purpose of

determining an issue that relates only to the claims of that member.

(2) In such a case, the individual group member, and not the representative

party, is liable for costs associated with the determination of the issue.
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33S Directions relating to commencement of further proceedings

Where an issue cannot properly or conveniently be dealt with under
section 33Q or 33R, the Court may:

(a) if the issue concerns only the claim of a particular member—give
directions relating to the commencement and conduct of a

separate proceeding by that member; or

(b) if the issue is common to the claims of all members of a
sub-group—sgive directions relating to the commencement and
conduct of a representative proceeding in relation to the claims of

those members.

33T Adequacy of representation

(1) If, on an application by a group member, it appears to the Court that a
representative party is not able adequately to represent the interests of
the group members, the Court may substitute another group member as

representative party and may make such other orders as it thinks fit.

(2) If, on an application by a sub-group member, it appears to the Court
that a sub-group representative party is not able adequately to represent
the interests of the sub-group members, the Court may substitute
another person as sub-group representative party and may make such
other orders as it thinks fit.

33U Stay of execution in certain circumstances

Where a respondent in a representative proceeding commences a
proceeding in the Court against a gsroup member, the Court may order a
stay of execution in respect of any relief awarded to the group member
in the representative proceeding until the other proceeding is

determined.

33V Settlement and discontinuance—representative proceeding

(1) A representative proceeding may not be settled or discontinued
without the approval of the Court.



232

(2) If the Court gives such an approval, it may make such orders as are just
with respect to the distribution of any money paid under a settlement or

paid into the Court.

33W Settlement of individual claim of representative party

(1) A representative party may, with leave of the Court, settle his or her
individual claim in whole or in part at any stage of the representative

proceeding.

(2) A representative party who is seeking leave to settle, or who has
settled, his or her individual claim may, with leave of the Court, withdraw

as representative party.

(3) Where a person has sought leave to withdraw as representative party
under subsection (2), the Court may, on the application of a group
member, make an order for the substitution of another group member as

representative party and may make such other orders as it thinks fit.

(4) Before granting a person leave to withdraw as a representative party:

(a) the Court must be satisfied that notice of the application has
been given to group members in accordance with subsection 33X(1)
and in sufficient time for them to apply to have another person

substituted as the representative party; and

(b) any application for the substitution of another group member as a

representative party has been determined.

(5) The Court may grant leave to a person to withdraw as representative

party subject to such conditions as to costs as the Court considers just.
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Division 3—Notices

33X Notice to be given of certain matters

(1) Notice must be given to group members of the following matters in

relation to a representative proceeding:

(@) the commencement of the proceeding and the right of the group
members to opt out of the proceeding before a specified date,
being the date fixed under subsection 33J(1);

(b) an application by the respondent in the proceeding for the

dismissal of the proceeding on the ground of want of prosecution;

(c) an application by a representative party seeking leave to withdraw

under section 33W as representative party.

(2) The Court may dispense with compliance with any or all of the
requirements of subsection (1) where the relief sought in a proceeding

does not include any claim for damages.

(3) If the Court so orders, notice must be given to group members of the
bringing into Court of money in answer to a cause of action on which a

claim in the representative proceeding is founded.

(4) Unless the Court is satisfied that it is just to do so, an application for
approval of a settlement under section 33V must not be determined

unless notice has been given to group members.

(5) The Court may, at any stage, order that notice of any matter be given to

a group member or group members.

(6) Notice under this section must be given as soon as practicable after the

happening of the event to which the notice relates.

33Y Notices—ancillary provisions
(1) This section is concerned with notices under section 33X.
(2) The form and content of a notice must be as approved by the Court.

(3) The Court must, by order, specify:

(@) who is to give the notice; and
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(b) the way in which the notice is to be given;
and the order may include provision:

(c) directing a party to provide information relevant to the giving of

the notice; and

(d) relating to the costs of notice.

(4) An order under subsection (3) may require that notice be given by
means of press advertisement, radio or television broadcast, or by any

other means.

(5) The Court may not order that notice be given personally to each group
member unless it is satisfied that it is reasonably practicable, and not

unduly expensive, to do so.

(6) A notice that concerns a matter for which the Court’s leave or approval
is required must specify the period within which a group member or
other person may apply to the Court, or take some other step, in relation

to the matter.

(7) A notice that includes or concerns conditions must specify the

conditions and the period, if any, for compliance.

(8) The failure of a group member to receive or respond to a notice does
not affect a step taken, an order made, or a judgment given, in a

proceeding.
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Division 4—Judgment etc.

33Z Judgment—powers of the Court

(1) The Court may, in determining a matter in a representative proceeding,

do any one or more of the following:
(@) determine an issue of law;
(b) determine an issue of fact;
(c) make a declaration of liability;
(d) grant any equitable relief;

(e) make an award of damages for group members, sub-group
members or individual group members, being damages consisting of
specified amounts or amounts worked out in such manner as the

Court specifies;

(f) award damages in an aggregate amount without specifying

amounts awarded in respect of individual group members;

(g) make such other order as the Court thinks just.

(2) In making an order for an award of damages, the Court must make
provision for the payment or distribution of the money to the group

members entitled.

(3) Subject to section 33V, the Court is not to make an award of damages
under paragraph (1)(f) unless a reasonably accurate assessment can be
made of the total amount to which group members will be entitled

under the judgment.

(4) Where the Court has made an order for the award of damages, the

Court may give such directions (if any) as it thinks just in relation to:

(@) the manner in which a group member is to establish his or her

entitlement to share in the damages; and

(b) the manner in which any dispute regarding the entitlement of a

group member to share in the damages is to be determined.
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33ZA Constitution etc. of fund

(1) Without limiting the operation of subsection 33Z(2), in making provision
for the distribution of money to group members, the Court may provide

for:

(@) the constitution and administration of a fund consisting of the

money to be distributed; and
(b) either:

(i) the payment by the respondent of a fixed sum of money

into the fund; or

(i) the payment by the respondent into the fund of such
instalments, on such terms, as the Court directs to meet the

claims of group members; and

(c) entitlements to interest earned on the money in the fund.

(2) The costs of administering a fund are to be borne by the fund, or by

the respondent in the representative proceeding, as the Court directs.

(3) Where the Court orders the constitution of a fund mentioned in

subsection (1), the order must:

(a) require notice to be given to group members in such manner as is

specified in the order; and

(b) specify the manner in which a group member is to make a claim
for payment out of the fund and establish his or her entitlement to

the payment; and

(o) specify a day (which is 6 months or more after the day on which
the order is made) on or before which the group members are to

make a claim for payment out of the fund; and

(d) make provision in relation to the day before which the fund is to
be distributed to group members who have established an

entitlement to be paid out of the fund.

(4) The Court may allow a group member to make a claim after the day

fixed under paragraph (3)(c) if:

(@) the fund has not already been fully distributed; and
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(b) it is just to do so.

(5) On application by the respondent in the representative proceeding after
the day fixed under paragraph (3)(d), the Court may make such orders as
are just for the payment from the fund to the respondent of the money

remaining in the fund.

33ZB Effect of judgment

A judgment given in a representative proceeding:

(@) must describe or otherwise identify the group members who will
be affected by it; and

(b) binds all such persons other than any person who has opted out

of the proceeding under section 33J.
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Division 5—Appeals

33ZC Appeals to the Court

(1) The following appeals under Division 2 of Part lll from a judgment of the
Court in a representative proceeding may themselves be brought as

representative proceedings:

(@) an appeal by the representative party on behalf of group
members and in respect of the judement to the extent that it

relates to issues common to the claims of group members;

(b) an appeal by a sub-group representative party on behalf of
sub-group members in respect of the judgment to the extent that it

relates to issues common to the claims of sub-group members.

(2) The parties to an appeal referred to in paragraph (1)(a) are the
representative party, as the representative of the group members, and

the respondent.

(3) The parties to an appeal referred to in paragraph (1)(b) are the
sub-group representative party, as the representative of the sub-group

members, and the respondent.

(4) On an appeal by the respondent in a representative proceeding, other
than an appeal referred to in subsection (5), the parties to the appeal

are:

(@) in the case of an appeal in respect of the judgment generally—
the respondent and the representative party as the representative

of the group members; and

(b) in the case of an appeal in respect of the judgment to the extent
that it relates to issues common to the claims of sub-group
members—the respondent and the sub-group representative party

as the representative of the sub-group members.

(5) The parties to an appeal in respect of the determination of an issue
that relates only to a claim of an individual group member are that group

member and the respondent.
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(6) If the representative party or the sub-group representative party does
not bring an appeal within the time provided for instituting appeals,
another member of the group or sub-group may, within a further 21 days,
bring an appeal as representing the group members or sub-group
members, as the case may be.

(7) Where an appeal is brought from a judgment of the Court in a
representative proceeding, the Court may direct that notice of the appeal
be given to such person or persons, and in such manner, as the Court
thinks appropriate.

(8) Section 33J does not apply to an appeal proceeding.

(9) The notice instituting an appeal in relation to issues that are common
to the claims of group members or sub-group members must describe or
otherwise identify the group members or sub-group members, as the
case may be, but need not specify the names or number of those

members.

33ZD Appeals to the High Court—extended operation of sections 33ZC and
33ZF

(1) Sections 33ZC and 33ZF apply in relation to appeals to the High Court
from judgments of the Court in representative proceedings in the same

way as they apply to appeals to the Court from such judgments.

(2) Nothing in subsection (1) limits the operation of section 33 whether in
relation to appeals from judgments of the Court in representative
proceedings or otherwise.
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Division 6—Miscellaneous

33ZE Suspension of limitation periods

(1) Upon the commencement of a representative proceeding, the running
of any limitation period that applies to the claim of a group member to

which the proceeding relates is suspended.

(2) The limitation period does not begin to run again unless either the
member opts out of the proceeding under section 33J or the proceeding,
and any appeals arising from the proceeding, are determined without

finally disposing of the group member’s claim.

33ZF General power of Court to make orders

(1) In any proceeding (including an appeal) conducted under this Part, the
Court may, of its own motion or on application by a party or a group
member, make any order the Court thinks appropriate or necessary to

ensure that justice is done in the proceeding.

(2) Subsection (1) does not limit the operation of section 22.

33ZG Saving of rights, powers etc.

Except as otherwise provided by this Part, nothing in this Part affects:

(@) the commencement or continuance of any action of a
representative character commenced otherwise than under this

Part; or

(b) the Court’s powers under provisions other than this Part, for
example, its powers in relation to a proceeding in which no
reasonable cause of action is disclosed or that is oppressive,

vexatious, frivolous or an abuse of the process of the Court; or
(c) the operation of any law relating to:
(i) vexatious litigants (however described); or
(i) proceedings of a representative character; or
(iii) joinder of parties; or

(iv) consolidation of proceedings; or
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(v) security for costs.

33ZH Special provision relating to claims under Part VI of the Competition and

Consumer Act 2010 etc.

(1) For the purposes of the following provisions, a group member in a

representative proceeding is to be taken to be a party to the proceeding:
(a) subsection 87(1) of the Competition and Consumer Act 2010;

(b) subsection 238(1) of Schedule 2 to that Act, as that subsection

applies as a law of the Commonwealth.

(2) An application by a representative party in a representative proceeding

under:
(a) subsection 87(1A) of the Competition and Consumer Act 2010; or

(b) subsection 237(1) of Schedule 2 to that Act, as that subsection

applies as a law of the Commonwealth;

is to be taken to be an application by the representative party and all

the group members.

33Z) Reimbursement of representative party’s costs

(1) Where the Court has made an award of damages in a representative
proceeding, the representative party or a sub-group representative party,
or a person who has been such a party, may apply to the Court for an

order under this section.

(2) If, on an application under this section, the Court is satisfied that the
costs reasonably incurred in relation to the representative proceeding by
the person making the application are likely to exceed the costs
recoverable by the person from the respondent, the Court may order
that an amount equal to the whole or a part of the excess be paid to

that person out of the damages awarded.

(3) On an application under this section, the Court may also make any

other order it thinks just.



AMANUIN N.

Class Proceeding Act 1992

Definitions

1. In this Act,
“common issues” means,
(@) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from

common but not necessarily identical facts; (“questions communes”)

“court” means the Superior Court of Justice but does not include the Small

Claims Court; (“tribunal”)
“defendant” includes a respondent; (“défendeur”)

“plaintiff” includes an applicant. (“demandeur”) 1992, c. 6, s. 1; 2006, c. 19,
Sched. C, s. 1 (1).

Plaintiff’s class proceeding

2. (1) One or more members of a class of persons may commence a proceeding

in the court on behalf of the members of the class. 1992, c. 6, s. 2 (1).

Motion for certification

(2) A person who commences a proceeding under subsection (1) shall make a
motion to a judge of the court for an order certifying the proceeding as a class

proceeding and appointing the person representative plaintiff. 1992, c. 6, s. 2 (2).

Idem

(3) A motion under subsection (2) shall be made,
(a) within ninety days after the later of,

(i) the date on which the last statement of defence, notice of intent to

defend or notice of appearance is delivered, and
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(i) the date on which the time prescribed by the rules of court for
delivery of the last statement of defence, notice of intent to defend

or a notice of appearance expires without its being delivered; or
(b) subsequently, with leave of the court. 1992, c. 6, s. 2 (3).

Defendant’s class proceeding

3. A defendant to two or more proceedings may, at any stage of one of the
proceedings, make a motion to a judge of the court for an order certifying the
proceedings as a class proceeding and appointing a representative plaintiff. 1992,
c. 6,s. 3.

Classing defendants

4. Any party to a proceeding against two or more defendants may, at any stage
of the proceeding, make a motion to a judge of the court for an order certifying the
proceeding as a class proceeding and appointing a representative defendant. 1992,
c. 6,s. 4.

Certification

5. (1) The court shall certify a class proceeding on a motion under section 2, 3
or 4 if,

(a) the pleadings or the notice of application discloses a cause of action;

(b) there is an identifiable class of two or more persons that would be

represented by the representative plaintiff or defendant;
(c) the claims or defences of the class members raise common issues;

(d) a class proceeding would be the preferable procedure for the resolution

of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,

(i) has produced a plan for the proceeding that sets out a workable
method of advancing the proceeding on behalf of the class and of

notifying class members of the proceeding, and

(iii) does not have, on the common issues for the class, an interest in

conflict with the interests of other class members. 1992, c. 6, s. 5 (1).
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Idem, subclass protection

(2) Despite subsection (1), where a class includes a subclass whose members
have claims or defences that raise common issues not shared by all the class
members, so that, in the opinion of the court, the protection of the interests of the
subclass members requires that they be separately represented, the court shall not
certify the class proceeding unless there is a representative plaintiff or defendant

who,
(a) would fairly and adequately represent the interests of the subclass;

(b) has produced a plan for the proceeding that sets out a workable method
of advancing the proceeding on behalf of the subclass and of notifying

subclass members of the proceeding; and

(c) does not have, on the common issues for the subclass, an interest in

conflict with the interests of other subclass members. 1992, c. 6, s. 5 (2).

Evidence as to size of class

(3) Each party to a motion for certification shall, in an affidavit filed for use on
the motion, provide the party’s best information on the number of members in the
class. 1992, c. 6, s. 5 (3).

Adjournments

(4) The court may adjourn the motion for certification to permit the parties to

amend their materials or pleadings or to permit further evidence. 1992, c. 6, s. 5 (4).

Certification not a ruling on merits

(5) An order certifying a class proceeding is not a determination of the merits of
the proceeding. 1992, c. 6, s. 5 (5).

Certain matters not bar to certification

6. The court shall not refuse to certify a proceeding as a class proceeding solely

on any of the following grounds:

1. The relief claimed includes a claim for damages that would require

individual assessment after determination of the common issues.

2. The relief claimed relates to separate contracts involving different class

members.
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3. Different remedies are sought for different class members.

4. The number of class members or the identity of each class member is
not known.

5. The class includes a subclass whose members have claims or defences
that raise common issues not shared by all class members. 1992, c. 6,
S. 6.

Refusal to certify: proceeding may continue in altered form

7. Where the court refuses to certify a proceeding as a class proceeding, the
court may permit the proceeding to continue as one or more proceedings between

different parties and, for the purpose, the court may,
(a) order the addition, deletion or substitution of parties;
(b) order the amendment of the pleadings or notice of application; and
(c) make any further order that it considers appropriate. 1992, c. 6, s. 7.

Contents of certification order

8. (1) An order certifying a proceeding as a class proceeding shall,
(a) describe the class;
(b) state the names of the representative parties;

(c) state the nature of the claims or defences asserted on behalf of the

class;
(d) state the relief sought by or from the class;
(e) set out the commmon issues for the class; and

(f) specify the manner in which class members may opt out of the class
proceeding and a date after which class members may not opt out.
1992, c. 6, s. 8 (1).

Subclass protection

(2) Where a class includes a subclass whose members have claims or defences
that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members
requires that they be separately represented, subsection (1) applies with necessary

modifications in respect of the subclass. 1992, c. 6, s. 8 (2).
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Amendment of certification order

(3) The court, on the motion of a party or class member, may amend an order

certifying a proceeding as a class proceeding. 1992, c. 6, s. 8 (3).
Opting out
9. Any member of a class involved in a class proceeding may opt out of the

proceeding in the manner and within the time specified in the certification order.
1992,c. 6,s. 9.

Where it appears conditions for certification not satisfied

10. (1) On the motion of a party or class member, where it appears to the court
that the conditions mentioned in subsections 5 (1) and (2) are not satisfied with
respect to a class proceeding, the court may amend the certification order, may
decertify the proceeding or may make any other order it considers appropriate. 1992,
c. 6,s. 10 (1).

Proceeding may continue in altered form

(2) Where the court makes a decertification order under subsection (1), the
court may permit the proceeding to continue as one or more proceedings between
different parties. 1992, c. 6, s. 10 (2).

Powers of court

(3) For the purposes of subsections (1) and (2), the court has the powers set out
in clauses 7 (a) to (c). 1992, c. 6, s. 10 (3).

Stages of class proceedings

11. (1) Subject to section 12, in a class proceeding,
(a) common issues for a class shall be determined together;
(b) common issues for a subclass shall be determined together; and

(c) individual issues that require the participation of individual class
members shall be determined individually in accordance with sections
24 and 25. 1992, c. 6, s. 11 (1).

Separate judgments

(2) The court may give judgment in respect of the common issues and separate

judgments in respect of any other issue. 1992, c. 6, s. 11 (2).
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Court may determine conduct of proceeding

12. The court, on the motion of a party or class member, may make any order it
considers appropriate respecting the conduct of a class proceeding to ensure its fair
and expeditious determination and, for the purpose, may impose such terms on the

parties as it considers appropriate. 1992, c. 6, s. 12.

Court may stay any other proceeding

13. The court, on its own initiative or on the motion of a party or class member,
may stay any proceeding related to the class proceeding before it, on such terms as

it considers appropriate. 1992, c. 6, s. 13.

Participation of class members

14. (1) In order to ensure the fair and adequate representation of the interests
of the class or any subclass or for any other appropriate reason, the court may, at
any time in a class proceeding, permit one or more class members to participate in
the proceeding. 1992, c. 6, s. 14 (1).

Idem

(2) Participation under subsection (1) shall be in whatever manner and on
whatever terms, including terms as to costs, the court considers appropriate. 1992,
C. 6,s. 14 (2).

Discovery
Discovery of parties

15. (1) Parties to a class proceeding have the same rights of discovery under the
rules of court against one another as they would have in any other proceeding. 1992,
c. 6,s. 15 (1).

Discovery of class members with leave

(2) After discovery of the representative party, a party may move for discovery

under the rules of court against other class members. 1992, c. 6, s. 15 (2).

Idem

(3) In deciding whether to grant leave to discover other class members, the

court shall consider,
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(a) the stage of the class proceeding and the issues to be determined at that

stage;
(b) the presence of subclasses;

(c) whether the discovery is necessary in view of the claims or defences of

the party seeking leave;
(d) the approximate monetary value of individual claims, if any;

(e) whether discovery would result in oppression or in undue annoyance,

burden or expense for the class members sought to be discovered; and
(f) any other matter the court considers relevant. 1992, c. 6, s. 15 (3).

Idem

(4) A class member is subject to the same sanctions under the rules of court as

a party for failure to submit to discovery. 1992, c. 6, s. 15 (4).

Examination of class members before a motion or application

16. (1) A party shall not require a class member other than a representative
party to be examined as a witness before the hearing of a motion or application,

except with leave of the court. 1992, c. 6, s. 16 (1).

Idem

(2) Subsection 15 (3) applies with necessary modifications to a decision whether

to grant leave under subsection (1). 1992, c. 6, s. 16 (2).

Notice of certification

17. (1) Notice of certification of a class proceeding shall be given by the
representative party to the class members in accordance with this section. 1992, c. 6,
5. 17 (1)

Court may dispense with notice

(2) The court may dispense with notice if, having regard to the factors set out in

subsection (3), the court considers it appropriate to do so. 1992, c. 6, s. 17 (2).

Order respecting notice

(3) The court shall make an order setting out when and by what means notice

shall be given under this section and in so doing shall have regard to,
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(a) the cost of giving notice;

(b) the nature of the relief sought;

(c) the size of the individual claims of the class members;
(d) the number of class members;

(e) the places of residence of class members; and

(f) any other relevant matter. 1992, c. 6, s. 17 (3).

Idem

(4) The court may order that notice be given,
(a) personally or by mail;
(b) by posting, advertising, publishing or leafleting;
(c) by individual notice to a sample group within the class; or

(d) by any means or combination of means that the court considers
appropriate. 1992, c. 6, s. 17 (4).

Idem

(5) The court may order that notice be given to different class members by
different means. 1992, c. 6, s. 17 (5).

Contents of notice

(6) Notice under this section shall, unless the court orders otherwise,

(a) describe the proceeding, including the names and addresses of the

representative parties and the relief sought;

(b) state the manner by which and time within which class members may

opt out of the proceeding;

(c) describe the possible financial consequences of the proceeding to class

members;

(d) summarize any agreements between representative parties and their

solicitors respecting fees and disbursements;

(e) describe any counterclaim being asserted by or against the class,

including the relief sought in the counterclaim;
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(f) state that the judgment, whether favourable or not, will bind all class

members who do not opt out of the proceeding;
(g) describe the right of any class member to participate in the proceeding;

(h) give an address to which class members may direct inquiries about the

proceeding; and

(i) give any other information the court considers appropriate. 1992, c. 6,
5. 17 (6).

Solicitations of contributions

(7) With leave of the court, notice under this section may include a solicitation
of contributions from class members to assist in paying solicitor’s fees and
disbursements. 1992, c. 6, s. 17 (7).

Notice where individual participation is required

18. (1) When the court determines common issues in favour of a class and
considers that the participation of individual class members is required to determine
individual issues, the representative party shall give notice to those members in

accordance with this section. 1992, c. 6, s. 18 (1).

Idem

(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given
under this section. 1992, c. 6, s. 18 (2).

Contents of notice

(3) Notice under this section shall,
(a) state that common issues have been determined in favour of the class;
(b) state that class members may be entitled to individual relief;
(c) describe the steps to be taken to establish an individual claim;

(d) state that failure on the part of a class member to take those steps will
result in the member not being entitled to assert an individual claim

except with leave of the court;

(e) give an address to which class members may direct inquiries about the

proceeding; and
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(f) give any other information that the court considers appropriate. 1992,
C. 6,s. 18 (3).

Notice to protect interests of affected persons

19. (1) At any time in a class proceeding, the court may order any party to give
such notice as it considers necessary to protect the interests of any class member or

party or to ensure the fair conduct of the proceeding. 1992, c. 6, s. 19 (1).

Idem

(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given
under this section. 1992, c. 6, s. 19 (2).

Approval of notice by the court

20. A notice under section 17, 18 or 19 shall be approved by the court before it
is given. 1992, c. 6, s. 20.

Delivery of notice

21. The court may order a party to deliver, by whatever means are available to
the party, the notice required to be given by another party under section 17, 18 or

19, where that is more practical. 1992, c. 6, s. 21.

Costs of notice

22. (1) The court may make any order it considers appropriate as to the costs of
any notice under section 17, 18 or 19, including an order apportioning costs among
parties. 1992, c. 6, s. 22 (1).

Idem

(2) In making an order under subsection (1), the court may have regard to the
different interests of a subclass. 1992, c. 6, s. 22 (2).

Statistical evidence

23.(1) For the purposes of determining issues relating to the amount or
distribution of a monetary award under this Act, the court may admit as evidence
statistical information that would not otherwise be admissible as evidence, including
information derived from sampling, if the information was compiled in accordance
with principles that are generally accepted by experts in the field of statistics. 1992,
c. 6,s.23(1).
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Idem

(2) A record of statistical information purporting to be prepared or published
under the authority of the Parliament of Canada or the legislature of any province or
territory of Canada may be admitted as evidence without proof of its authenticity.
1992, c. 6, 5. 23 (2).

Notice

(3) Statistical information shall not be admitted as evidence under this section

unless the party seeking to introduce the information has,

(a) given reasonable notice of it to the party against whom it is to be used,

together with a copy of the information;
(b) complied with subsections (4) and (5); and

(c) complied with any requirement to produce documents under subsection
(7). 1992, c. 6, s. 23 (3).

Contents of notice

(4) Notice under this section shall specify the source of any statistical

information sought to be introduced that,

(a) was prepared or published under the authority of the Parliament of

Canada or the legislature of any province or territory of Canada;

(b) was derived from market quotations, tabulations, lists, directories or
other compilations generally used and relied on by members of the

public; or

(c) was derived from reference material generally used and relied on by

members of an occupational group. 1992, c. 6, s. 23 (4).

Idem

(5) Except with respect to information referred to in subsection (4), notice under

this section shall,

(a) specify the name and qualifications of each person who supervised the

preparation of statistical information sought to be introduced; and

(b) describe any documents prepared or used in the course of preparing the
statistical information sought to be introduced. 1992, c. 6, s. 23 (5).
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Cross-examination

(6) A party against whom statistical information is sought to be introduced under
this section may require, for the purposes of cross-examination, the attendance of

any person who supervised the preparation of the information. 1992, c. 6, s. 23 (6).

Production of documents

(7) Except with respect to information referred to in subsection (4), a party
against whom statistical information is sought to be introduced under this section
may require the party seeking to introduce it to produce for inspection any
document that was prepared or used in the course of preparing the information,
unless the document discloses the identity of persons responding to a survey who
have not consented in writing to the disclosure. 1992, c. 6, s. 23 (7).

Aggregate assessment of monetary relief

24. (1) The court may determine the aggregate or a part of a defendant’s

liability to class members and give judgment accordingly where,
(a) monetary relief is claimed on behalf of some or all class members;

(b) no questions of fact or law other than those relating to the assessment
of monetary relief remain to be determined in order to establish the

amount of the defendant’s monetary liability; and

(c) the aggregate or a part of the defendant’s liability to some or all class
members can reasonably be determined without proof by individual
class members. 1992, c. 6, s. 24 (1).

Average or proportional application

(2) The court may order that all or a part of an award under subsection (1) be
applied so that some or all individual class members share in the award on an

average or proportional basis. 1992, c. 6, s. 24 (2).

Idem

(3) In deciding whether to make an order under subsection (2), the court shall
consider whether it would be impractical or inefficient to identify the class members
entitled to share in the award or to determine the exact shares that should be
allocated to individual class members. 1992, c. 6, s. 24 (3).

Court to determine whether individual claims need to be made
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(4) When the court orders that all or a part of an award under subsection (1) be
divided among individual class members, the court shall determine whether

individual claims need to be made to give effect to the order. 1992, c. 6, s. 24 (4).

Procedures for determining claims

(5) Where the court determines under subsection (4) that individual claims need
to be made, the court shall specify procedures for determining the claims. 1992, c. 6,
s. 24 (5).

Idem

(6) In specifying procedures under subsection (5), the court shall minimize the

burden on class members and, for the purpose, the court may authorize,
(a) the use of standardized proof of claim forms;
(b) the receipt of affidavit or other documentary evidence; and
(c) the auditing of claims on a sampling or other basis. 1992, c. 6, s. 24 (6).

Time limits for making claims

(7) When specifying procedures under subsection (5), the court shall set a
reasonable time within which individual class members may make claims under this
section. 1992, c. 6, s. 24 (7).

Idem

(8) A class member who fails to make a claim within the time set under
subsection (7) may not later make a claim under this section except with leave of
the court. 1992, c. 6, s. 24 (8).

Extension of time

(9) The court may give leave under subsection (8) if it is satisfied that,
(a) there are apparent grounds for relief;

(b) the delay was not caused by any fault of the person seeking the relief;

and

(c) the defendant would not suffer substantial prejudice if leave were given.
1992, c. 6, s. 24 (9).

Court may amend subs. (1) judgment
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(10) The court may amend a judgment given under subsection (1) to give effect
to a claim made with leave under subsection (8) if the court considers it appropriate
to do so. 1992, c. 6, s. 24 (10).

Individual issues

25. (1) When the court determines common issues in favour of a class and
considers that the participation of individual class members is required to determine
individual issues, other than those that may be determined under section 24, the

court may,

(a) determine the issues in further hearings presided over by the judge who

determined the common issues or by another judge of the court;

(b) appoint one or more persons to conduct a reference under the rules of

court and report back to the court; and

(c) with the consent of the parties, direct that the issues be determined in

any other manner. 1992, c. 6, s. 25 (1).

Directions as to procedure

(2) The court shall give any necessary directions relating to the procedures to be
followed in conducting hearings, inquiries and determinations under subsection (1),
including directions for the purpose of achieving procedural conformity. 1992, c. 6,

s. 25 (2).

Idem

(3) In giving directions under subsection (2), the court shall choose the least
expensive and most expeditious method of determining the issues that is consistent

with justice to class members and the parties and, in so doing, the court may,
(a) dispense with any procedural step that it considers unnecessary; and

(b) authorize any special procedural steps, including steps relating to
discovery, and any special rules, including rules relating to admission of
evidence and means of proof, that it considers appropriate. 1992, c. 6,
s. 25 (3).

Time limits for making claims

(4) The court shall set a reasonable time within which individual class members

may make claims under this section. 1992, c. 6, s. 25 (4).
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Idem

(5) A class member who fails to make a claim within the time set under
subsection (4) may not later make a claim under this section except with leave of
the court. 1992, c. 6, s. 25 (5).

Extension of time

(6) Subsection 24 (9) applies with necessary modifications to a decision whether

to give leave under subsection (5). 1992, c. 6, s. 25 (6).

Determination under cl. (1)(c) deemed court order

(7) A determination under clause (1) (c) is deemed to be an order of the court.
1992, c. 6, s. 25 (7).

Judgment distribution

26. (1) The court may direct any means of distribution of amounts awarded

under section 24 or 25 that it considers appropriate. 1992, c. 6, s. 26 (1).

Idem

(2) In giving directions under subsection (1), the court may order that,

(a) the defendant distribute directly to class members the amount of
monetary relief to which each class member is entitled by any means

authorized by the court, including abatement and credit;

(b) the defendant pay into court or some other appropriate depository the
total amount of the defendant’s liability to the class until further order

of the court; and

(c) any person other than the defendant distribute directly to class members
the amount of monetary relief to which each member is entitled by any
means authorized by the court. 1992, c. 6, s. 26 (2).

Idem

(3) In deciding whether to make an order under clause (2) (a), the court shall
consider whether distribution by the defendant is the most practical way of
distributing the award for any reason, including the fact that the amount of monetary
relief to which each class member is entitled can be determined from the records of
the defendant. 1992, c. 6, s. 26 (3).
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Idem

(4) The court may order that all or a part of an award under section 24 that has
not been distributed within a time set by the court be applied in any manner that
may reasonably be expected to benefit class members, even though the order does
not provide for monetary relief to individual class members, if the court is satisfied
that a reasonable number of class members who would not otherwise receive

monetary relief would benefit from the order. 1992, c. 6, s. 26 (4).

Idem

(5) The court may make an order under subsection (4) whether or not all class
members can be identified or all of their shares can be exactly determined. 1992,
C. 6,5.26(5).

Idem

(6) The court may make an order under subsection (4) even if the order would
benefit,

(a) persons who are not class members; or

(b) persons who may otherwise receive monetary relief as a result of the
class proceeding. 1992, c. 6, s. 26 (6).

Supervisory role of the court

(7) The court shall supervise the execution of judgments and the distribution of
awards under section 24 or 25 and may stay the whole or any part of an execution
or distribution for a reasonable period on such terms as it considers appropriate.
1992, c. 6, 5. 26 (7).

Payment of awards

(8) The court may order that an award made under section 24 or 25 be paid,
(@) in a lump sum, forthwith or within a time set by the court; or

(b) in instalments, on such terms as the court considers appropriate. 1992,
c. 6,s. 26 (8).

Costs of distribution

(9) The court may order that the costs of distribution of an award under section

24 or 25, including the costs of notice associated with the distribution and the fees
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payable to a person administering the distribution, be paid out of the proceeds of
the judgment or may make such other order as it considers appropriate. 1992, c. 6,
5. 26 (9).

Return of unclaimed amounts

(10) Any part of an award for division among individual class members that
remains unclaimed or otherwise undistributed after a time set by the court shall be
returned to the party against whom the award was made, without further order of
the court. 1992, c. 6, s. 26 (10).

Judgment on common issues

27. (1) A judgment on common issues of a class or subclass shall,
(a) set out the common issues;
(b) name or describe the class or subclass members;

(c) state the nature of the claims or defences asserted on behalf of the class

or subclass; and
(d) specify the relief granted. 1992, c. 6, s. 27 (1).

Effect of judgment on common issues

(2) A judgment on common issues of a class or subclass does not bind,
(a) a person who has opted out of the class proceeding; or

(b) a party to the class proceeding in any subsequent proceeding between

the party and a person mentioned in clause (a). 1992, c. 6, s. 27 (2).

Idem

(3) A judgment on common issues of a class or subclass binds every class
member who has not opted out of the class proceeding, but only to the extent that

the judgment determines common issues that,
(a) are set out in the certification order;

(b) relate to claims or defences described in the certification order; and
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(c) relate to relief sought by or from the class or subclass as stated in the
certification order. 1992, c. 6, s. 27 (3).

Limitations

28. (1) Subject to subsection (2), any limitation period applicable to a cause of
action asserted in a class proceeding is suspended in favour of a class member on
the commencement of the class proceeding and resumes running against the class

member when,
(a) the member opts out of the class proceeding;

(b) an amendment that has the effect of excluding the member from the

class is made to the certification order;
(c) a decertification order is made under section 10;
(d) the class proceeding is dismissed without an adjudication on the merits;

(e) the class proceeding is abandoned or discontinued with the approval of

the court; or

(f) the class proceeding is settled with the approval of the court, unless the

settlement provides otherwise. 1992, c. 6, s. 28 (1).

Idem

(2) Where there is a right of appeal in respect of an event described in clauses
(1) (@) to (f), the limitation period resumes running as soon as the time for appeal has
expired without an appeal being commenced or as soon as any appeal has been
finally disposed of. 1992, c. 6, s. 28 (2).

Discontinuance, abandonment and settlement

29. (1) A proceeding commenced under this Act and a proceeding certified as a
class proceeding under this Act may be discontinued or abandoned only with the
approval of the court, on such terms as the court considers appropriate. 1992, c. 6,
5. 29 (1).

Settlement without court approval not binding

(2) A settlement of a class proceeding is not binding unless approved by the
court. 1992, c. 6, s. 29 (2).

Effect of settlement
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(3) A settlement of a class proceeding that is approved by the court binds all
class members. 1992, c. 6, s. 29 (3).

Notice: dismissal, discontinuance, abandonment or settlement

(4) In dismissing a proceeding for delay or in approving a discontinuance,
abandonment or settlement, the court shall consider whether notice should be

given under section 19 and whether any notice should include,
(a) an account of the conduct of the proceeding;
(b) a statement of the result of the proceeding; and

(c) a description of any plan for distributing settlement funds. 1992, c. 6,
s. 29 (4).

Appeals
Appeals: refusals to certify and decertification orders

30. (1) A party may appeal to the Divisional Court from an order refusing to
certify a proceeding as a class proceeding and from an order decertifying a
proceeding. 1992, c. 6, s. 30 (1).

Appeals: certification orders

(2) A party may appeal to the Divisional Court from an order certifying a
proceeding as a class proceeding, with leave of the Superior Court of Justice as
provided in the rules of court. 1992, c. 6, s. 30 (2); 2006, c. 19, Sched. C, s. 1 (1).

Appeals: judgments on common issues and aggregate awards

(3) A party may appeal to the Court of Appeal from a judgment on common
issues and from an order under section 24, other than an order that determines

individual claims made by class members. 1992, c. 6, s. 30 (3).

Appeals by class members on behalf of the class

(4) If a representative party does not appeal or seek leave to appeal as

permitted by subsection (1) or (2), or if a representative party abandons an appeal
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under subsection (1) or (2), any class member may make a motion to the court for
leave to act as the representative party for the purposes of the relevant subsection.
1992, c. 6, s. 30 (4).

Idem

(5) If a representative party does not appeal as permitted by subsection (3), or if
a representative party abandons an appeal under subsection (3), any class member
may make a motion to the Court of Appeal for leave to act as the representative

party for the purposes of subsection (3). 1992, c. 6, s. 30 (5).

Appeals: individual awards

(6) A class member may appeal to the Divisional Court from an order under
section 24 or 25 determining an individual claim made by the member and awarding
more than $3,000 to the member. 1992, c. 6, s. 30 (6).

Idem

(7) A representative plaintiff may appeal to the Divisional Court from an order
under section 24 determining an individual claim made by a class member and
awarding more than $3,000 to the member. 1992, c. 6, s. 30 (7).

Idem

(8) A defendant may appeal to the Divisional Court from an order under section
25 determining an individual claim made by a class member and awarding more than
$3,000 to the member. 1992, c. 6, s. 30 (8).

Idem

(9) With leave of the Superior Court of Justice as provided in the rules of court,
a class member may appeal to the Divisional Court from an order under section 24
or 25,

(a) determining an individual claim made by the member and awarding

$3,000 or less to the member; or

(b) dismissing an individual claim made by the member for monetary relief.
1992, c. 6, s. 30 (9); 2006, c. 19, Sched. C, s. 1 (1).

Idem
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(10) With leave of the Superior Court of Justice as provided in the rules of court,
a representative plaintiff may appeal to the Divisional Court from an order under

section 24,

(a) determining an individual claim made by a class member and awarding

$3,000 or less to the member; or

(b) dismissing an individual claim made by a class member for monetary
relief. 1992, c. 6, s. 30 (10); 2006, c. 19, Sched. C, s. 1 (1).

Idem

(11) With leave of the Superior Court of Justice as provided in the rules of court,

a defendant may appeal to the Divisional Court from an order under section 25,

(a) determining an individual claim made by a class member and awarding

$3,000 or less to the member; or

(b) dismissing an individual claim made by a class member for monetary
relief. 1992, c. 6, s. 30 (11); 2006, c. 19, Sched. C, s. 1 (1).

Costs

31. (1) In exercising its discretion with respect to costs under subsection 131 (1)
of the Courts of Justice Act, the court may consider whether the class proceeding
was a test case, raised a novel point of law or involved a matter of public interest.
1992, c. 6, s. 31 ().

Liability of class members for costs

(2) Class members, other than the representative party, are not liable for costs
except with respect to the determination of their own individual claims. 1992, c. 6,
s. 31 (2).

Small claims

(3) Where an individual claim under section 24 or 25 is within the monetary
jurisdiction of the Small Claims Court where the class proceeding was commenced,
costs related to the claim shall be assessed as if the claim had been determined by
the Small Claims Court. 1992, c. 6, s. 31 (3).

Fees and disbursements

32. (1) An agreement respecting fees and disbursements between a solicitor and

a representative party shall be in writing and shall,
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(a) state the terms under which fees and disbursements shall be paid;

(b) give an estimate of the expected fee, whether contingent on success in

the class proceeding or not; and

(c) state the method by which payment is to be made, whether by lump
sum, salary or otherwise. 1992, c. 6, s. 32 (1).

Court to approve agreements

(2) An agreement respecting fees and disbursements between a solicitor and a
representative party is not enforceable unless approved by the court, on the motion
of the solicitor. 1992, c. 6, s. 32 (2).

Priority of amounts owed under approved agreement

(3) Amounts owing under an enforceable agreement are a first charge on any

settlement funds or monetary award. 1992, c. 6, s. 32 (3).

Determination of fees where agreement not approved

(4) If an agreement is not approved by the court, the court may,

(a) determine the amount owing to the solicitor in respect of fees and

disbursements;

(b) direct a reference under the rules of court to determine the amount

owing; or

(c) direct that the amount owing be determined in any other manner. 1992,
C. 6,s.32(4).

Agreements for payment only in the event of success

33. (1) Despite the Solicitors Act and An Act Respecting Champerty, being
chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a representative
party may enter into a written agreement providing for payment of fees and

disbursements only in the event of success in a class proceeding. 1992, c. 6, s. 33 (1).

Interpretation: success in a proceeding

(2) For the purpose of subsection (1), success in a class proceeding includes,

(a) a judgment on common issues in favour of some or all class members;

and
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(b) a settlement that benefits one or more class members. 1992, c. 6,
s. 33 (2).

Definitions

(3) For the purposes of subsections (4) to (7),

“base fee” means the result of multiplying the total number of hours worked by

an hourly rate; (“honoraires de base”)

“multiplier” means a multiple to be applied to a base fee. (“multiplicateur”)
1992, c. 6, s. 33 (3).

Agreements to increase fees by a multiplier

(4) An agreement under subsection (1) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier. 1992, c. 6,
s. 33 (4).

Motion to increase fee by a multiplier

(5) A motion under subsection (4) shall be heard by a judge who has,

(a) given judgment on common issues in favour of some or all class

members; or

(b) approved a settlement that benefits any class member. 1992, c. 6,
s. 33 (5).

Idem

(6) Where the judge referred to in subsection (5) is unavailable for any reason,
the regional senior judge shall assign another judge of the court for the purpose.
1992, c. 6, s. 33 (6).

Idem

(7) On the motion of a solicitor who has entered into an agreement under

subsection (4), the court,
(a) shall determine the amount of the solicitor’s base fee;

(b) may apply a multiplier to the base fee that results in fair and reasonable
compensation to the solicitor for the risk incurred in undertaking and
continuing the proceeding under an agreement for payment only in the

event of success; and
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(c) shall determine the amount of disbursements to which the solicitor is
entitled, including interest calculated on the disbursements incurred, as
totalled at the end of each six-month period following the date of the
agreement. 1992, c. 6, s. 33 (7).

Idem

(8) In making a determination under clause (7) (a), the court shall allow only a
reasonable fee. 1992, c. 6, s. 33 (8).

Idem

(9) In making a determination under clause (7) (b), the court may consider the

manner in which the solicitor conducted the proceeding. 1992, c. 6, s. 33 (9).

Motions

34. (1) The same judge shall hear all motions before the trial of the common
issues. 1992, c. 6, s. 34 (1).

Idem

(2) Where a judge who has heard motions under subsection (1) becomes
unavailable for any reason, the regional senior judge shall assign another judge of the
court for the purpose. 1992, c. 6, s. 34 (2).

Idem

(3) Unless the parties agree otherwise, a judge who hears motions under
subsection (1) or (2) shall not preside at the trial of the common issues. 1992, c. 6,
s. 34 (3).

Rules of court

35. The rules of court apply to class proceedings. 1992, c. 6, s. 35.

Crown bound

36. This Act binds the Crown. 1992, c. 6, s. 36.
Application of Act

37. This Act does not apply to,

(a) a proceeding that may be brought in a representative capacity under

another Act;
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(b) a proceeding required by law to be brought in a representative capacity;

and

(c) a proceeding commenced before this Act comes into force. 1992, c. 6,
s. 37.

38. Omitted (provides for coming into force of provisions of this Act). 1992, c. 6,
s. 38.

39. Omitted (enacts short title of this Act). 1992, c. 6, s. 39.
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