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# # 5586006934 : MAJOR LAWS

KEYWORDS: RESTORATION / AVOIDED ACT
PORNPAK BOONKOASRANG: Problems on Effect of Avoided Voidable Acts. ADVISOR: PROF.
SANUNKORN SOTTHIBANDHU, Dr. Jur., 117 pp.

The effect of avoided voidable act under section 176 is that such act shall be deemed void
ab initio and the parties shall be restored to his previous position. As Thailand legal system uses single
contract system, the effect of obligation and transfer of property are inseparable. In order to create
conclusive standard regarding impossibility on restoration, the effect of obligation and transfer of

property must be taken into consideration separately.

In Thailand, the effect of avoidance act is to restore parties’ position to unbind relationship in
obligatory aspect. As for transfer of property, he must return what he previously received from avoided
act and for money; the restoration can be made in kind. The avoidance is unilateral juristic act aims to
extinguish the validity of avoidable act so it cannot create legal obligation to the party who has no
intention to be obliged from the beginning. Therefore, the restoration after avoidance is legal “duties”. In
Germany, the avoidance only extinguishes obligatory effect. Consequently, the transferred property is
deemed to lack of inquiring legal basis and such property shall be returned on grounds of unjust
enrichment. On the other hand, due to single contract system in France, the avoided act does not affect
the transfer of property so in order to restore parties to their previous position, the property shall be
returned on restitution basis. For the general things, the restitution in kind can be made. If such is
impossible, the parties shall make the restitution in value instead. However, the restitution does not limit

the parties’ rights to claim for damages under Tort and Pre-contractual liability.

The author proposed the adoption of separation contract system; as a result, the restoration
of property will be based on unjust enrichment. However, adopting different contract system cannot be
made with specific type of contract, so the author proposed the following guidelines. 1. Interpretation of
Section 176 that the impossibility of restoration means impossibility in transfer of property. The generic
things cannot perish and the partial impossibility can exist for the immovable property. In such case, the
parties shall return what can be returned and indemnify the value for the possibility part. As the
restoration is legal duties, the calculation of interest of money paid cannot be the same with Section
214 and when comprising with interpretation of Paragraph 2, relating to knowing the cause of voidable
act, which aims to protect those who acts in good faith. Types of person that the law aims to protect
must not be enforced to restore money or benefits exceeding of what he received. The interest rate
shall be calculated from the date that the judgment has been rendered by court. As for restoration from
lease, the restoration shall be indemnified with money value instead. 2. Amendment of the law of things

by including section on fungible things.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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Aaunnguuneianualulszuianguueaeasiu (BGB) Mauniagnaidfelull 61989110
aﬁummﬁﬁﬂqw?ﬂm Federal Ministry of Justice and Consumer Protection, "German Civil Code."

Available from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.

Section 119 Voidability for mistake
“(1) A person who, when making a declaration of intent, was mistaken about its contents
or had no intention whatsoever of making a declaration with this content, may avoid the
declaration if it is to be assumed that he would not have made the declaration with knowledge
of the factual position and with a sensible understanding of the case.
(2) A mistake about such characteristics of a person or a thing as are customarily

regarded as essential is also regarded as a mistake about the content of the declaration.”

q
Mathias Reimann and Joachim Zekoll, Introduction to German Law, 2nd ed. (The

Netherlands: Kluwer Law International, 2005). p. 189.

XKK

Section 121 Period for avoidance
“(1) Avoidance must be effected, in the cases set out in sections 119 and 120, without
culpable delay (without undue delay) after the person entitled to avoid obtains knowledge of
the ground for avoidance. Avoidance made to an absent person is regarded as effected in good

time if the declaration of avoidance is forwarded without undue delay.
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(2) Avoidance is excluded if ten years have passed since the declaration of intent was

made.”
*

Section 122 Liability in damages of the person declaring avoidance

“(1) If a declaration of intent is void under section 118, or avoided under sections 119
and 120, the person declaring must, if the declaration was to be made to another person, pay
damages to this person, or failing this to any third party, for the damage that the other or the
third party suffers as a result of his relying on the validity of the declaration; but not in excess of
the total amount of the interest which the other or the third party has in the validity of the
declaration.

(2) A duty to pay damages does not arise if the injured person knew the reason for the
voidness or the voidability or did not know it as a result of his negligence (ought to have known
it).”

- Section 123 Voidability on the grounds of deceit or duress

“(1) A person who has been induced to make a declaration of intent by deceit or
unlawfully by duress may avoid his declaration.

(2) I a third party committed this deceit, a declaration that had to be made to another may be
avoided only if the latter knew of the deceit or ought to have known it. If a person other than
the person to whom the declaration was to be made acquired a right as a direct result of the
declaration, the declaration made to him may be avoided if he knew or ought to have known of

the deceit.”

KKK

Section 124 Period for avoidance
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“(1) The avoidance of a declaration of intent voidable under section 123 may be
effected only within one year.

(2) In the case of deceit, the period commences at the time when the person entitled to
avoid discovers the deceit, and in case of duress, from the time when the duress stops. The
provisions in sections 206, 210 and 211 applicable to limitation apply with the necessary
modifications to the running of the period.

(3) Avoidance is barred, if ten years have passed since the declaration of intent was

made.”
*

Section 142 Effect of avoidance
“(1) If a voidable legal transaction is avoided, it is to be regarded as having been void
from the outset.
(2) A person who knew or ought to have known of the possibility of avoidance is treated, in case
of avoidance, as if he had known or ought to have known of the invalidity of the legal
transaction.”
° Reed Elsevier Inc., "Germany: Law Digest of the Federal Republic of Germany - Real

Property," [Online] Accessed: February 4, 2015. Available from: LexisNexis p. 1.
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6
Ibid. p. 1.

Section 929 Agreement and delivery
“For the transfer of the ownership of a movable thing, it is necessary that the owner
delivers the thing to the acquirer and both agree that ownership is to pass. If the acquirer is in

possession of the thing, agreement on the transfer of the ownership suffices.”

;
Gerhard Robbers, An Introduction to German Law, 5th edition ed. (Germany: Nomos

Verlagsgesellschaft, 2012). p. 155.

8
Mathias Reimann and Joachim Zekoll, Introduction to German Law. p. 231.

9
Ole Lando, Hugh Beale, and Commission on European Contract Law, The Principles of

European Contract Law (The Netherlands: Springer Netherlands, 2000). p. 278.

*¥

Section 812 (1) A person who obtains something as a result of the performance of

another person or otherwise at his expense without legal grounds for doing so is under a duty to

make restitution to him. This duty also exists if the legal grounds later lapse or if the result
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“For the transfer of the ownership of a movable thing, it is necessary that the owner

delivers the thing to the acquirer and both agree that ownership is to pass.”

[ VY]

NUBALIINITLOUNTINEVSADIAud g LielounsIuanSiazN1sdey

o

intended to be achieved by those efforts in accordance with the contents of the legal transaction
does not occur.

wihlusunngranglunwsingudenisiunindguainiasiiieslidesondt Claim for
restitution  fiTeusesvesiureiiiniiniy 19 Restitution  wuuiisiuiinuludunnwisanguues
Uszananguuneunakagnivdvating

) Section 819 (1) If the recipient, at the time of receipt, knows of the defect in the legal
basis or if he learns of it later, then he is obliged to make restitution from the moment of receipt
or of obtaining knowledge of the defect to make restitution as if the claim for restitution had
been pending from this time on.

- Section 249 Nature and extent of damages

(1) A person who is liable in damages must restore the position that would exist if the
circumstance obliging him to pay damages had not occurred.

(2) Where damages are payable for injury to a person or damage to a thing, the obligee
may demand the required monetary amount in lieu of restoration. When a thing is damaged, the
monetary amount required under sentence 1 only includes value-added tax if and to the extent

that it is actually incurred.

0
David Johnston and Reinhard Zimmermann, Unjustified Enrichment: Key lIssues in

Comparative Perspective (United Kingdom: Cambridge University Press, 2002). p. 222.
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11
Wolfgang Faber and Brigitta Lurger, Acquisition and Loss of Ownership of Goods

(Germany: Sellier european law publishers, 2011). p. 482.

12
Gerhard Robbers, An Introduction to German Law. p. 155.

13
Ibid. p. 180.

Section 818 Scope of the claim to enrichment
(1) The duty to make restitution extends to emoluments taken as well as to whatever
the recipient acquires by reason of a right acquired or in compensation for destruction, damage
or deprivation of the object obtained.
(2) If restitution is not possible due to the quality of the benefit obtained, or if the
recipient is for another reason unable to make restitution, then he must compensate for its

value.
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(3) The liability to undertake restitution or to reimburse the value is excluded to the
extent that the recipient is no longer enriched.
(4) From the time when the action is pending onwards, the recipient is liable under the

general provisions of law.

14
Barry Nicholas, The French Law of Contract, 2nd edition ed. (New York: Oxford

University Press, 1992). pp. 1-4.
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Ibid. pp. 12-14.
16

Ibid. p. 21.

17
George A. Bermann and Etienne Picard, Introduction to French Law (The Netherlands:

Kluwer Law International, 2008). p. 221.
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faunnguunenimualulssanangruewnssLaannun i na e lull 619839 natu

LLUamméjdﬂmﬂ@EJ General Secretariat of the Government, "Civil Code," [Online]. Available from:
https:.//www.legifrance.gouv.fr/content/download/1950/13681/version/3/file/Code_22.pdf
Article 1109 “There is no valid consent if the consent has been given only by mistake,

or if it has been extorted by violence or induced by fraud.”

19
Barry Nicholas, The French Law of Contract. pp. 76-77.

0
George A. Bermann and Etienne Picard, Introduction to French Law.p. 221.

*¥

Article 1110 “Error is a ground for annulment of an agreement only where it rests on
the very substance of the thing which is the object thereof.
It is not a ground for annulment where it only rests on the person with whom one has
the intention of contracting, unless regard to/for that person was the main cause of the
agreement.”

21
David Pollard, Sourcebook on French Law (London: Cavendish Publishing, 1996).p. 154.

Article 1111 “Duress exerted against the person who has contracted the obligation is a

ground for annulment even though it was exerted by a third party different from the one for

whose benefit the agreement was made.”
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Article 1112 “There is duress where it is of a nature to make an impression upon a
reasonable person and where it can inspire him with a fear of exposing his person or his wealth
to considerable and present harm.

Regard shall be paid, on this question, to the age, the sex and the condition of the

persons.”
*%

Article 1113 “Duress is a ground for annulment of a contract, where it is exerted not
only against a contracting party, but also against the party's spouse, against his or her

descendants or ascendants.”

22
David Pollard, Sourcebook on French Law. p. 169.

XKK

Article 1116 “Deception is a ground for annulment of a contract where the schemes
used by one of the parties are such that it is obvious that, without them, the other party would
not have entered into the contract.

It may not be presumed, and must be proved.”

23
David Pollard, Sourcebook on French Law.p. 174.

+
Article 1123 “Any person may enter into a contract, unless he has been declared
incapable of it by law.”
Article 1124 “Are incapable of entering into a contract, to the extent defined by law:

Non-emancipated minors;
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Adults protected within the meaning of Article 488 of this Code.”

*%

Article 488 “Majority is fixed at the full age of eighteen years; at that age one is
capable of all the transactions of civil life.

Nevertheless, an adult whom an impairing of his personal faculties places in the
impossibility of providing alone for his interests is protected by the law, either on the occasion of
a specific transaction, or in a continuous manner.

May be likewise protected an adult who, because of his prodigality, insobriety or

idleness, is in danger to fall into need or compromises the fulfilment of his family obligations.”

24
Barry Nicholas, The French Law of Contract.p. 78.

25
Ibid. p. 78.

26
John Cartwright, Stefan Vogenauer, and Simon Whittaker, Reforming the French Law of

Obligations: Comparative Reflections on the Avant-Projet De Réforme Du Droit Des Obligations Et
De La Prescription (‘the Avant-Projet Catala) (United States of America: Bloomsbury Publishing,

2009).p. 671.
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lbid.p. 577.
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George A. Bermann and Etienne Picard, Introduction to French Law.p. 671.
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Barry Nicholas, The French Law of Contract. p. 79.
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John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law (United

Kingdom: Oxford University Press, 2008). p. 443,
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Barry Nicholas, The French Law of Contract. p. 80.

Article 1117 “An agreement entered into by error, duress or deception is not void by

operation of law; it only gives rise to an action for annulment or rescission, in the cases and in

the manner explained in Section VIl of Chapter V of this Title.”

Section 2279 “en fait de meubles, la possession vaut titre.”
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B.A. Hepple, International Encyclopedia of Comparative Law (United States of America:

J.C.B. Mohr (Paul Siebeck), 1989).p. 7.

® Ibid.p. 7.

’ Section 311 Obligations created by legal transaction and obligations similar to legal
transactions

(1) In order to create an obligation by legal transaction and to alter the contents of an
obligation, a contract between the parties is necessary, unless otherwise provided by statute.

(2) An obligation with duties under section 241 (2) also comes into existence by

1. the commencement of contract negotiations

2. the initiation of a contract where one party, with regard to a potential
contractual relationship, gives the other party the possibility of affecting his
rights, legal interests and other interests, or entrusts these to him, or

3. similar business contacts.

(3) An obligation with duties under section 241 (2) may also come into existence in
relation to persons who are not themselves intended to be parties to the contract. Such an
obligation comes into existence in particular if the third party, by laying claim to being given a
particularly high degree of trust, substantially influences the pre-contract negotiations or the

entering into of the contract.

9
B.A. Hepple, International Encyclopedia of Comparative Law.p. |-7.
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) Code Civil Article 711 “Ownership of property is acquired and transmitted by
succession, by gift inter vivos or will, and by the effect of obligations.” translated to English by
Georges Rouhette.

- Code Civil Article 1134 “Agreements lawfully entered into take the place of the law for
those who have made them.

They may be revoked only by mutual consent, or for causes authorized by law.

They must be performed in good faith.” translated to English by Georges Rouhette.

15
Wolfgang Faber, France, Belgium, Bulgaria, Poland, Portugal (Munich: Sellier European

Law Publishers, 2011).p. 80.

16
Wolfgang Faber and Lurger Brigitta, Rules for the Transfer of Movables: A Candidate for

European Harmonisation or National Reforms?p. 211.
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