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Transparency in the context of Investor-State dispute settlement, has three
patterns: public access to arbitration document and information, an open hearing
arbitration and submission documents form Amicus curiae. Procedure of Investor-State
Arbitration is from former Commercial Arbitration that causes the legitimacy problem
from the use of same arbitration procedures for disputes which are different characters
such as nature of the parties, legal base used in the litication, nature of the parties
consent. These brings several problems as the consistency of the arbitral award, cost
of procedure is too high or lack of transparency. So there has been debate to reform

Investor-State dispute settlement mechanisms.

The amendment of an arbitration rules on transparency in 2013,
UNCITRAL established UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration. The content is about increasing transparency into arbitration rules such as
provide access to documents and information, receive documents from third party,
open to hearing arbitration. The study found that UNCITAL has added an option to
Investor and State which have entered into an investment treaty before the date of
entry into force of the Transparency Rules. By implementing the Convention on
Transparency. The contents of this thesis will study and analyze the principle of
transparency under the Arbitration Rules of UNCITRAL and the Convention on

Transparency also the advantages and disadvantages of this principle of transparency.

Field of Study: Laws Student's Signature
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* The definition of "transparency" in the online encyclopedia Wikipedia is "as used in the humanities, implies
openness, communication, and accountability. Available from

https://en.wikipedia.org/wiki/Transparency (behavior).
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http://www.socgg.soc.go.th/labelTransparent.html.

2 Press-Fnter.  Co. V. Superior Court, vol. 464 US. 501 (1984). [onlinel. Available from:

https://supreme justia.com/cases/federal/us/464/501/case.ntml#508. p. 508.

* David Mechanic, "The Media, Public Perceptions & Health, and Health Policy," (5 Hous. J. HEALTH L. & POL'Y). pp.
187, 206.

% Fulvio Fracassi, "Confidentiality and Nafta Chapter 1 Arbitrations," 2 CHI. J. INTL L. (2001). pp. 213, 217.
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® Catherine A. Rogers, "Transparency in International Commercial Arbitration," 54 U. Kan. L. Rev. 1301 (2006). p. 1306.

% David Weil, The Benefits and Costs of Transparency: A Model of Disclosure-Based Regulation (2002). [online].

Available from: http://ssm.com/abstract-316145.
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nfadlouatsd a.e. 1990 Fansrurumisssiudefinimues WTO Tévdusntuunluainis
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" Catherine A. Rogers. Transparency in International Commercial Arbitration, p 1309.

o

* yanaflavisoyanadidldginmiianiiduinlunisss fufefinmlugiug “amic curiae” Fednilfianumusoghs
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diouvosmamarileglusumisiagliuusosiiavunaaviosyglanaims islinnudndiulugiueddomgfo
Ussiiudofinim uaznsfiansaniagldfusslominnnsdanhavelusslanndetu wagnssviumsssiudefinmi
amicus curiae fuavladaniidmsudufdnisdulssiiudefinmiogluauaulauasiioadostunausslonives
ANS1SMETU. 81999310 Dimitrios Katranstiotis, "Transparency in International Investment Arbitration: From the

Current Towards the Future Normative Framework." p. 11.
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nily’

8 Junji Nakagawa, Transparency in International Trade and Investment Dispute Settlement (London and New york:
Routledge, 2013), p. 1.
? Ibid. p.2.
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" Ibid. p. 3.
! peter Pedersen Gabrielle Marceau, "Is the Wto Open and Transparent? A Discussion of the Relationship of the
Wto with Non-Governmental Organisations and Civil Society's Claims for More Transparency and Public

Participation," 33(1) Journal of World Trade 5 (1999).
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12 Available at https://www.wto.org/.

15 WTO General Council, Procedures for the Circulation and Derestriction of Wto Documents (1996). [onlinel.

Available from: http://www.wto.org/english/docs-e/ddfe/derest e.htm.

 Ibid. Article 1. “The Appendix specifies working documents; documents dealing with modification or

Withdrawal of concessions; minutes of meetings other than of the Trade Policy Review Body; Secretariat and
government reports relating to the Trade Policy Review Mechanism, opened for signature 15 April 1994, 1869 UNTS
480 (entered into force 1 January 1995); documents relating to working parties on accession; documents relating to
balance of payments consultations; documents submitted for circulation as restricted documents; and preliminary

reports of Panels.”
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A1558 UL

2.2.3 anulusalalunisusnennnse

* In addition to obligations to publicise rules and procedures, there is also an obligation in a number of agreements
to provide enquiry points. In some cases these relate to Members only, but in others, these relate to the rights of
a broader range of interested parties. "Agreement on Technical Barriers to Trade," 1868 UNTS 120 (1995). Art. 10.
> WTO Appellate Body, "Shrimp-Turtle " AB-1998-4 (1998).pp. 182-183.

16 "Ec- Hormones," AB-1997-4 (1998).p. 133.
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7 "Understanding on Rules and Procedures Governing the Settlement of Disputes (Dsu), Opened for Signature 15
April 1994," 1869 UNTS 401, 33 ILM 1226 (1995). Article. 4(6).

8 WTO Panel, "Report of the Panel: United States - Restrictions on Imports of Cotton and Man-Made Fibre
Underwear " WT/DS24/R (1996).pp. 7,27; WTO Appellate Body, "Report of the Appellate Body: India - Patent
Protection for Pharmaceutical and Agricultural Chemical Products," AB- 1997-5 (1997).p. 94.

19 "Working Procedures for Appellate Review " WT/AB/WB/3 (1997).pp. 9-11, 13.

20 \Whitney Debevoise, "Access to Documents and Panel and Appellate Body Sessions: Practice and Suggestions for

Greater Transparency," 32 International Lawyer (1998).pp. 817, 820-821.
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Journal of Global Trade 1 (1999).pp. 44-47.

# WTO Panel, "Shrimp-Turtle," WT/DS58/R, pt Vil (1998).p. 8.

* WTO Appellate Body, "Shrimp-Turtle ".pp. 101-110.
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* Gabrielle Marceau. Is the WTO Open and Transparent? A Discussion of the Relationship of the WTO with Non-
Governmental Organisations and Civil Society's Claims for More Transparency and Public Participation, p. 36.

2 WTO Appellate Body, "Report of the Appellate Body: United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom " AB-2000-1
(2000).pp. 36-37.

* Ibid. p. 39.

2" "Understanding on Rules and Procedures Governing the Settlement of Disputes (Dsu), Opened for Signature 15

April 1994.", article 3(6).
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%8 Cindy G. Buys, "The Tensions between Confidentiality and Transparency in International Arbitration," 14 AM. REV.
INTL AR3 (2003). p. 121.

% Hans Bagner, "Confidentiality-a Fundamental Principle in International Commercial Arbitration?," 18 J. INT'L ARB
(2001). p. 243; Michael Collins, "Privacy and Confidentiality in Arbitration Proceedings," 11 ARB. INTL. p. 321; Andrew
Rogers and Duncan Miller, "Non-Confidential Arbitration Proceedings," 12 ARB. INT'L.p. 319; Hans Smit Hans Smit,
"Confidentiality in Arbitration," 11 ARB. INTL. p. 337; Leon E. Trakman, "Confidentiality in International Commercial
Arbitration," 18 ARB. INT'L (2002). p. 1.

*0 Organization for Economic Co-operation and Development (OECD), Transparency and Third Party Participation in

Investor-State Dispute Settlement Procedures (June 2005). [online]. Available from:

http://www.oecd.org/investment/intemationalinvestmentagreements/34786913.pdf.
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31 | uke Peterson, Challenges under Bilateral Investment Treaties Give Weight to Calls for Multilateral Rules (2001).

[online]. Available from: http://www.iisd.org/pdf/2001/trade_law commentary.pdf. p. 14.
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32 UNCTAD Series on Issues in International Investment Agreements |, Transparency (2012). [online]. Available from:
http://unctad.org/en/pages/PublicationWebflyer.aspx?publicationid=425. pp. 75-76.
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" Protocol on Arbitration Clauses in Commercial Matters (the Geneva Protocol of 1923 ). Entered into force 28 July
1924.

* Geneva Protocol, article 1 and 4.

> Convention on the Execution of Foreign Arbitral Awards, the Geneva Convention 1927 (Geneva, 1927), entered

into force 25 July 1929.
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6 Geneva Convention of 1927, art 1(c).

"lbid. art 1(b). *Also, the award had to be consistent with the agreement to arbitrate and with the applicable
procedural rules (art 1(c) and 2(c) ), and recognition and enforcement had to be consistent with the public policy
and the principle of law of the country where enforcement was sought (art 1(e) ).

8 "United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York
Convention) ", entered into force 7 June 1959 (1958).

% UN ESC, "Report of the Committee on the Enforcement of International Arbitration Awards," UN DOC
E/AC.42/4/Rev. 1 (1955). p. 5.
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10 New York Convention, art 1.1 and II.3.

1 G Wetter G Wetter, The Present Status of the International Court of Arbitration of the Icc (1990), pp. 91,93.

12 A Redfern and M Hunter M Hunter A Redfern, "Law and Practice in International Commercial Arbitration " (2004).
p. 68.

13 New York Convention, art 1I(1) and V(2)(@) and (b).

“lbid. art I(3). *This one of two permitted reservations. The other was a reciprocity reservation by which states
could limit recognition to awards made in states that also recognized the treaty. By 2001, 39 of 125 states parties

had entered a commercial reservation and 68 that entered a reciprocity reservation.
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3 Gus Van Harten, Investment Treaty Arbitration and Public Law, p.55
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from http://kmcenter.rid.go.th/kclaw/news_ins_doc/MNOO2.ppt.

37| Congreso del Partido, 1 AC (HL)(1983), pp. 244, 267.
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proceedings. Julie Lee, "Uncitral’s Unclear Transparency Instrument: Fashioning the Form and Application of Legal
Standard Ensuring Greater Disclosure in Investor-State Arbitration," Northwestern Journal of International Law &
Business 33, no. 2 (2013). p. 452.

"2 |bid. p. 453.
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* After consulting both parties, the tribunal may allow a person or entity that is not a party to the dispute ... to file
a written submission with the tribunal regarding a matter within the scope of the dispute." ICSID Doc, Icsid

Convention Regulations and Rules (2006). [online]. Available from:

https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%20Convention%20English.pdf#search=icsid%20convent
ion. Rule 37(2), at 117.

7 bid.

** Unless either party objects, the tribunal, after consultation with the Secretary-General, may allow other persons,
besides the parties, their agents, counsel and advocates, witnesses and experts during their testimony, and officers

of the tribunal, to attend or observe all or part of the hearings . . .. " ICSID Rules, rule 32(2), at 115.
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* Article 15 “1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such manner as it
considers appropriate, provided that the parties are treated with equality and that at any stage of the proceedings
each party is given a full opportunity of presenting his case. 2. If either party so requests at any stage of the
proceedings, the arbitral tribunal shall hold hearings for the presentation of evidence by witnesses, including expert
witnesses, or for oral argument. In the absence of such a request, the arbitral tribunal shall decide whether to hold
such hearings or whether the proceedings shall be conducted on the basis of documents and other materials. 3.
All documents or information supplied to the arbitral tribunal by one party shall at the same time be communicated

by that party to the other party.”
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5 Nathalie Bernasconi-Osterwalder Lise Johnson, "New Uncitral Arbitration Rules on Transparency: Application,

Content and Next Steps," CIEL, /ISID, VCC (August 2013). p. 8-23.
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* A Party may declare that: (a) It shall not apply this Convention to investor-State arbitration under a specific
investment treaty, identified by title and name of the contracting parties to that investment treaty.
** (b) Article 2(1) and (2) shall not apply to investor-State arbitration conducted using a specific set of arbitration

rules or procedures other than the UNCITRAL Arbitration Rules, and in which it is a respondent.
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10 Report of Working Group li (Arbitration and Conciliation) on the Work of Its Fifty-Eighth Session A/Cn.9/765 (New

York2013), para. 62.

* When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated
or suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions are
compatible with those of the later treaty.

** When the parties to the later treaty do not include all the parties to the earlier one: (a) As between States
parties to both treaties the same rule applies as in paragraph 3; (b) As between a State party to both treaties and
a State party to only one of the treaties, the treaty to which both States are parties governs their mutual rights and

obligations.
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14 Biwater Gauff (Tanzania) Ltd. V. United Republic of Tanzania, Award, Icsid Case No. Arb/05/22 ( ICSID, [online].

Available from: https://www.italaw.com/cases/157. pp. 355, 358, 359, 392.
15 Panel Report, "Brazil-Measures Affecting Imports of Retreaded Tyres," WT/DS332/R (2007). p. 114-140.
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161CsID, "Aguas Argentinas, S.A., Suez, Sociedad General De Aguas De Barcelona, S.A. And Vivendi Universal, S.A
(Spain) V. Argentine Republic (Arg.),Order in Response to a Petition for Transparency and Participation as Amicus
Curiae," in ARB/03/19 (2005). p. 19, 21.

T Methanex Corp. (Can.) V. United States, Final Award of the Tribunal on Jurisdiction and Merits, 44 1.L.M. 1345
(2005). p. 26-29.

'8 Biwater Award, p. 370-71,373-75, 378.
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* Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and
impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art,
or through any other medium of one's choice., American Convention on Human Rights, article 13.

** Environmental issues are best handled with the participation of all concerned citizens, at the relevant level. At
the national level, each individual shall have appropriate access to information concerning the environment that
is held by public authorities, including information on hazardous materials and activities in their communities, and
the opportunity to participate in decision-making processes. States shall facilitate and encourage public awareness
and participation by making information widely available. Effective access to judicial and administrative proceedings,
including redress and remedy, shall be provided., Rio Declaration on Environment and Development, principle 10.
% United Nations Economic Commission for Europe (UNECE), "Aarhus Convention, Convention on Access to

Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters," (2008).
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% Daniel Barstow Jr Magraw, "Transparency and Public Participation in Investor-State Arbitration," ILSA Journal of

International & Comparative Law 15, no. 2 (2009). p .345-351.

2 Methanex Corp. (Can.) V. United States, Decision of the Tribunal on Petitions from Third Persons to Intervene as

"Amici Curiae" (2001). p. 50.
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UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration

Article 1. Scope of application

Applicability of the Rules

1. The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
(“Rules on Transparency”) shall apply to investor-State arbitration initiated under the
UNCITRAL Arbitration Rules pursuant to a treaty providing for the protection of
investments or investors (“treaty”)” concluded on or after 1 April 2014 unless the

Parties to the treaty** have agreed otherwise.
2. In investor-State arbitrations initiated under the U NCITRAL Arbitration Rules pursuant
to a treaty concluded before 1 April 2014, these Rules shall apply only when:

(a) The parties to an arbitration (the “disputing parties”) agree to their
application in respect of that arbitration; or

(b) The Parties to the treaty or, in the case of a multilateral treaty, the State of
the claimant and the respondent State, have agreed after 1 April 2014 to their
application.
Application of the Rules
3. In any arbitration in which the Rules on Transparency apply pursuant to a treaty or
to an agreement by the Parties to that treaty:

(a) The disputing parties may not derogate from these Rules, by agreement or

otherwise, unless permitted to do so by the treaty;

* For the purposes of the Rules on Transparency, a “treaty” shall be understood broadly as encompassing any
bilateral or multilateral treaty that contains provisions on the protection of investments or investors and a right for
investors to resort to arbitration against Parties to the treaty, including any treaty commonly referred to as a free
trade agreement, economic integration agreement, trade and investment framework or cooperation agreement, or
bilateral investment treaty.

** For the purposes of the Rules on Transparency, any reference to a “Party to the treaty” or a “State” includes,

for example, a regional economic integration organization where it is a Party to the treaty.
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(b) The arbitral tribunal shall have the power, besides its discretionary authority
under certain provisions of these Rules, to adapt the requirements of any specific
provision of these Rules to the particular circumstances of the case, after consultation
with the disputing parties, if such adaptation is necessary to conduct the arbitration in
a practical manner and is consistent with the transparency objective of these Rules.
Discretion and authority of the arbitral tribunal
4. Where the Rules on Transparency provide for the arbitral tribunal to exercise
discretion, the arbitral tribunal in exercising such discretion shall take into account:

(a) The public interest in transparency in treaty-based investor-State arbitration
and in the particular arbitral proceedings; and

(b) The disputing parties’ interest in a fair and efficient resolution of their
dispute.

5. These Rules shall not affect any authority that the arbitral tribunal may otherwise
have under the UNCITRAL Arbitration Rules to conduct the arbitration in such a manner
as to promote transparency, for example by accepting submissions from third persons.
6. In the presence of any conduct, measure or other action having the effect of wholly
undermining the transparency objectives of these Rules, the arbitral tribunal shall

ensure that those objectives prevail.

Applicable instrument in case of conflict

7. Where the Rules on Transparency apply, they shall supplement any applicable
arbitration rules. Where there is a conflict between the Rules on Transparency and the
applicable arbitration rules, the Rules on Transparency shall prevail. Notwithstanding
any provision in these Rules, where there is a conflict between the Rules on
Transparency and the treaty, the provisions of the treaty shall prevail.

8. Where any of these Rules is in conflict with a provision of the law applicable to the
arbitration from which the disputing parties cannot derogate, that provision shall
prevail.

Application in non-UNCITRAL arbitrations
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9. These Rules are available for use in investor-State arbitrations initiated under rules

other than the UNCITRAL Arbitration Rules or in ad hoc proceedings.

Article 2. Publication of information at the commencement of arbitral
proceedings

Once the notice of arbitration has been received by the respondent, each of the
disputing parties shall promptly communicate a copy of the notice of arbitration to
the repository referred to under article 8. Upon receipt of the notice of arbitration from
the respondent, or upon receipt of the notice of arbitration and a record of its
transmission to the respondent, the repository shall promptly make available to the
public information regarding the name of the disputing parties, the economic sector

involved and the treaty under which the claim is being made.

Article 3. Publication of documents

1. Subject to article 7, the following documents shall be made available to the public:
the notice of arbitration, the response to the notice of arbitration, the statement of
claim, the statement of defence and any further written statements or written
submissions by any disputing party; a table listing all exhibits to the aforesaid
documents and to expert reports and witness statements, if such table has been
prepared for the proceedings, but not the exhibits themselves; any written submissions
by the non-disputing Party (or Parties) to the treaty and by third persons, transcripts
of hearings, where available; and orders, decisions and awards of the arbitral tribunal.
2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits
thereto, shall be made available to the public, upon request by any person to the
arbitral tribunal.

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon
request from any person, and after consultation with the disputing parties, whether

and how to make available exhibits and any other documents provided to, or issued
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by, the arbitral tribunal not falling within paragraphs 1 or 2 above. This may include,
for example, making such documents available at a specified site.

4. The documents to be made available to the public pursuant to paragraphs 1 and 2
shall be communicated by the arbitral tribunal to the repository referred to under
article 8 as soon as possible, subject to any relevant arrangements or time limits for
the protection of confidential or protected information prescribed under article 7. The
documents to be made available pursuant to paragraph 3 may be communicated by
the arbitral tribunal to the repository referred to under article 8 as they become
available and, if applicable, in a redacted form in accordance with article 7. The
repository shall make all documents available in a timely manner, in the form and in
the language in which it receives them.

5. A person granted access to documents under paragraph 3 shall bear any
administrative costs of making those documents available to that person, such as the
costs of photocopying or shipping documents to that person, but not the costs of

making those documents available to the public through the repository.

Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person
that is not a disputing party, and not a non-disputing Party to the treaty (“third
person(s)”), to file a written submission with the arbitral tribunal regarding a matter
within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and
shall, in a concise written statement, which is in a language of the arbitration and
complies with any page limits set by the arbitral tribunal:

(a) Describe the third person, including, where relevant, its membership and
legal status (e.g., trade association or other non-governmental organization), its general
objectives, the nature of its activities and any parent organization (including any
organization that directly or indirectly controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with

any disputing party;
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(c) Provide information on any government, person or organization that has
provided to the third person (i) any financial or other assistance in preparing the
submission; or (ii) substantial assistance in either of the two years preceding the
application by the third person under this article (e.g. funding around 20 per cent of
its overall operations annually);

(d) Describe the nature of the interest that the third person has in the
arbitration; and

(e) Identify the specific issues of fact or law in the arbitration that the third
person wishes to address in its written submission.

3. In determining whether to allow such a submission, the arbitral tribunal shall take
into consideration, among other factors it determines to be relevant:

(a) Whether the third person has a significant interest in the arbitral proceedings;
and

(b) The extent to which the submission would assist the arbitral tribunal in the
determination of a factual or legal issue related to the arbitral proceedings by bringing
a perspective, particular knowledge or insight that is different from that of the disputing
parties.

4. The submission filed by the third person shall:

(a) Be dated and signed by the person filing the submission on behalf of the
third person;

(b) Be concise, and in no case longer than as authorized by the arbitral tribunal,

(c) Set out a precise statement of the third person’s position on issues; and

(d) Address only matters within the scope of the dispute.

5. The arbitral tribunal shall ensure that any submission does not disrupt or unduly
burden the arbitral proceedings, or unfairly prejudice any disputing party.
6. The arbitral tribunal shall ensure that the disputing parties are given a reasonable

opportunity to present their observations on any submission by the third person.
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Article 5. Submission by a non-disputing Party to the treaty

1. The arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with
the disputing parties, may invite, submissions on issues of treaty interpretation from a
non- disputing Party to the treaty.

2. The arbitral tribunal, after consultation with the disputing parties, may allow
submissions on further matters within the scope of the dispute from a non-disputing
Party to the treaty. In determining whether to allow such submissions, the arbitral
tribunal shall take into consideration, among other factors it determines to be relevant,
the factors referred to in article 4, paragraph 3, and, for greater certainty, the need to
avoid submissions which would support the claim of the investor in a manner
tantamount to diplomatic protection.

3. The arbitral tribunal shall not draw any inference from the absence of any
submission or response to any invitation pursuant to paragraphs 1 or 2.

4. The arbitral tribunal shall ensure that any submission does not disrupt or unduly
burden the arbitral proceedings, or unfairly prejudice any disputing party.

5. The arbitral tribunal shall ensure that the disputing parties are given a reasonable
opportunity to present their observations on any submission by a non-disputing Party

to the treaty.

Article 6. Hearings

1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence
or for oral argument (“hearings”) shall be public.

2. Where there is a need to protect confidential information or the integrity of the
arbitral process pursuant to article 7, the arbitral tribunal shall make arrangements to
hold in private that part of the hearing requiring such protection.

3. The arbitral tribunal shall make logistical arrangements to facilitate the public access
to hearings (including where appropriate by organizing attendance through video links
or such other means as it deems appropriate). However, the arbitral tribunal may, after
consultation with the disputing parties, decide to hold all or part of the hearings in
private where this becomes necessary for logistical reasons, such as when the

circumstances render any original arrangement for public access to a hearing infeasible.
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Article 7. Exceptions to transparency

Confidential or protected information

1. Confidential or protected information, as defined in paragraph 2 and as identified
pursuant to the arrangements referred to in paragraphs 3 and 4, shall not be made
available to the public pursuant to articles 2 to 6.

2. Confidential or protected information consists of:

(a) Confidential business information;

(b) Information that is protected against being made available to the public

under the treaty;

(c) Information that is protected against being made available to the public, in
the case of the information of the respondent State, under the law of the respondent
State, and in the case of other information, under any law or rules determined by the
arbitral tribunal to be applicable to the disclosure of such information; or

(d) Information the disclosure of which would impede law enforcement.

3. The arbitral tribunal, after consultation with the disputing parties, shall make
arrangements to prevent any confidential or protected information from being made
available to the public, including by putting in place, as appropriate:

(a) Time limits in which a disputing party, non-disputing Party to the treaty or
third person shall give notice that it seeks protection for such information in
documents;

(b) Procedures for the prompt designation and redaction of the particular
confidential or protected information in such documents; and

(c) Procedures for holding hearings in private to the extent required by article
6, paragraph 2.

Any determination as to whether information is confidential or protected shall be
made by the arbitral tribunal after consultation with the disputing parties.

4. Where the arbitral tribunal determines that information should not be redacted from
a document, or that a document should not be prevented from being made available

to the public, any disputing party, non-disputing Party to the treaty or third person that
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voluntarily introduced the document into the record shall be permitted to withdraw
all or part of the document from the record of the arbitral proceedings.

5. Nothing in these Rules requires a respondent State to make available to the public
information the disclosure of which it considers to be contrary to its essential security
interests.

Integrity of the arbitral process

6. Information shall not be made available to the public pursuant to articles 2 to 6
where the information, if made available to the public, would jeopardize the integrity
of the arbitral process as determined pursuant to paragraph 7.

7. The arbitral tribunal may, on its own initiative or upon the application of a disputing
party, after consultation with the disputing parties where practicable, take appropriate
measures to restrain or delay the publication of information where such publication
would jeopardize the integrity of the arbitral process because it could hamper the
collection or production of evidence, lead to the intimidation of witnesses, lawyers
acting for disputing parties or members of the arbitral tribunal, or in  comparably

exceptional circumstances.

Article 8. Repository of published information
The repository of published information under the Rules on Transparency shall be the

Secretary-General of the United Nations or an institution named by UNCITRAL.



ANANUIN U
United Nations Convention on Transparency in Treaty-based Investor-State

Arbitration

Preamble

The Parties to this Convention,

Recognizing the value of arbitration as a method of settling disputes that may
arise in the context of international relations, and the extensive and wide-ranging use
of arbitration for the settlement of investor-State disputes,

Also recognizing the need for provisions on transparency in the settlement of
treaty-based investor-State disputes to take account of the public interest involved in
such arbitrations,

Believing that the Rules on Transparency in Treaty-based Investor-State
Arbitration adopted by the United Nations Commission on International Trade Law on
11 July 2013 (“UNCITRAL Rules on Transparency”), effective as of 1 April 2014, would
contribute significantly to the establishment of a harmonized legal framework for a fair
and efficient settlement of international investment disputes,

Noting the great number of treaties providing for the protection of investments
or investors already in force, and the practical importance of promoting the application
of the UNCITRAL Rules on Transparency to arbitration under those already concluded
investment treaties,

Noting also article 1(2) and (9) of the UNCITRAL Rules on Transparency,

Have agreed as follows:

Article 1. Scope of application
1. This Convention applies to arbitration between an investor and a State or a regional
economic integration organization conducted on the basis of an investment treaty

concluded before 1 April 2014 (“investor-State arbitration”).
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2. The term “investment treaty” means any bilateral or multilateral treaty, including
any treaty commonly referred to as a free trade agreement, economic integration
agreement, trade and investment framework or cooperation agreement, or bilateral
investment treaty, which contains provisions on the protection of investments or
investors and a right for investors to resort to arbitration against contracting parties to

that investment treaty.

Article 2. Application of the UNCITRAL Rules on Transparency

Bilateral or multilateral application

1. The UNCITRAL Rules on Transparency shall apply to any investor-State arbitration,
whether or not initiated under the UNCITRAL Arbitration Rules, in which the respondent
is a Party that has not made a relevant reservation under article 3(1)(a) or (b), and the
claimant is of a State that is a Party that has not made a relevant reservation under
article 3(1)(a).

Unilateral offer of application

2. Where the UNCITRAL Rules on Transparency do not apply pursuant to paragraph 1,
the UNCITRAL Rules on Transparency shall apply to an investor-State arbitration,
whether or not initiated under the UNCITRAL Arbitration Rules, in which the respondent
is a Party that has not made a reservation relevant to that investor-State arbitration
under article 3(1), and the claimant agrees to the application of the UNCITRAL Rules
on Transparency.

Applicable version of the UNCITRAL Rules on Transparency

3. Where the UNCITRAL Rules on Transparency apply pursuant to paragraph 1 or 2, the
most recent version of those Rules as to which the respondent has not made a
reservation pursuant to article 3(2) shall apply.

Article 1(7) of the UNCITRAL Rules on Transparency

4. The final sentence of article 1(7) of the UNCITRAL Rules on Transparency shall not
apply to investor-State arbitrations under paragraph 1.

Most favoured nation provision in an investment treaty
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5. The Parties to this Convention agree that a claimant may not invoke a most favoured
nation provision to seek to apply, or avoid the application of, the UNCITRAL Rules on

Transparency under this Convention.

Article 3. Reservations
1. A Party may declare that:

(a) It shall not apply this Convention to investor-State arbitration under a
specific investment treaty, identified by title and name of the contracting parties to
that investment treaty;

(b) Article 2(1) and (2) shall not apply to investor-State arbitration conducted
using a specific set of arbitration rules or procedures other than the UNCITRAL
Arbitration Rules, and in which it is a respondent;

(c) Article 2(2) shall not apply in investor-State arbitration in which it is a
respondent.

2. In the event of a revision of the UNCITRAL Rules on Transparency, a Party may,
within six months of the adoption of such revision, declare that it shall not apply that
revised version of the Rules.

3. Parties may make multiple reservations in a single instrument. In such an instrument,
each declaration made:

(a) In respect of a specific investment treaty under paragraph (1)(a),

(b) In respect of a specific set of arbitration rules or procedures under paragraph
(1)),

(c) Under paragraph (1)(c); or

(d) Under paragraph (2);
shall constitute a separate reservation capable of separate withdrawal under article
4(6).

4. No reservations are permitted except those expressly authorized in this article.

Article 4. Formulation of reservations
1. Reservations may be made by a Party at any time, save for a reservation under

article 3(2).
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2. Reservations made at the time of signature shall be subject to confirmation upon
ratification, acceptance or approval. Such reservations shall take effect simultaneously
with the entry into force of this Convention in respect of the Party concerned.

3. Reservations made at the time of ratification, acceptance or approval of this
Convention or accession thereto shall take effect simultaneously with the entry into
force of this Convention in respect of the Party concerned.

4. Except for a reservation made by a Party under article 3(2), which shall take effect
immediately upon deposit, a reservation deposited after the entry into force of the
Convention for that Party shall take effect twelve months after the date of its deposit.
5. Reservations and their confirmations shall be deposited with the depositary.

6. Any Party that makes a reservation under this Convention may withdraw it at any
time. Such withdrawals are to be deposited with the depositary, and shall take effect

upon deposit.

Article 5. Application to investor-State arbitrations

This Convention and any reservation, or withdrawal of a reservation, shall apply only
to investor-State arbitrations that are commenced after the date when the Convention,
reservation, or withdrawal of a reservation, enters into force or takes effect in respect

of each Party concerned.

Article 6. Depositary
The Secretary-General of the United Nations is hereby designated as the depositary of

this Convention.

Article 7. Signature, ratification, acceptance, approval, accession

1. This Convention is open for signature in Port Louis, Mauritius, on 17 March 2015, and
thereafter at United Nations Headquarters in New York by any (a) State; or (b) regional
economic integration organization that is constituted by States and is a contracting
party to an investment treaty.

2. This Convention is subject to ratification, acceptance or approval by the signatories

to this Convention.
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3. This Convention is open for accession by all States or regional economic integration
organizations referred to in paragraph 1 which are not signatories as from the date it is
open for signature.

4. Instruments of ratification, acceptance, approval or accession are to be deposited

with the depositary.

Article 8. Participation by regional economic integration organizations

1. When depositing an instrument of ratification, acceptance, approval or accession, a
regional economic integration organization shall inform the depositary of a specific
investment treaty to which it is a contracting party, identified by title and name of the
contracting parties to that investment treaty.

2. When the number of Parties is relevant in this Convention, a regional economic
integration organization does not count as a Party in addition to its member States

which are Parties.

Article 9. Entry into force

1. This Convention shall enter into force six months after the date of deposit of the
third instrument of ratification, acceptance, approval or accession.

2. When a State or a regional economic integration organization ratifies, accepts,
approves or accedes to this Convention after the deposit of the third instrument of
ratification, acceptance, approval or accession, this Convention enters into force in
respect of that State or regional economic integration organization six months after the
date of the deposit of its instrument of ratification, acceptance, approval or accession.
Article 10. Amendment

1. Any Party may propose an amendment to the present Convention by submitting it
to the Secretary-General of the United Nations. The Secretary-General shall thereupon
communicate the proposed amendment to the Parties to this Convention with a
request that they indicate whether they favour a conference of Parties for the purpose
of considering and voting upon the proposal. In the event that within four months

from the date of such communication at least one third of the Parties favour such a
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conference, the Secretary-General shall convene the conference under the auspices
of the United Nations.

2. The conference of Parties shall make every effort to achieve consensus on each
amendment. If all efforts at consensus are exhausted and no consensus is reached,
the amendment shall, as a last resort, require for its adoption a two-thirds majority
vote of the Parties present and voting at the conference.

3. An adopted amendment shall be submitted by the Secretary-General of the United
Nations to all the Parties for ratification, acceptance or approval.

4. An adopted amendment enters into force six months after the date of deposit of
the third instrument of ratification, acceptance or approval. When an amendment
enters into force, it shall be binding on those Parties which have expressed consent to
be bound by it.

5. When a State or a regional economic integration organization ratifies, accepts or
approves an amendment that has already entered into force, the amendment enters
into force in respect of that State or that regional economic integration organization
six months after the date of the deposit of its instrument of ratification, acceptance or
approval.

6. Any State or regional economic integration organization which becomes a Party to
the Convention after the entry into force of the amendment shall be considered as a

Party to the Convention as amended.

Article 11. Denunciation of this Convention

1. A Party may denounce this Convention at any time by means of a formal notification
addressed to the depositary. The denunciation shall take effect twelve months after
the notification is received by the depositary.

2. This Convention shall continue to apply to investor-State arbitrations commenced
before the denunciation takes effect.

DONE in a single original, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equally authentic.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly authorized by

their respective Governments, have signed the present Convention.
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