nanaznmlunisidenngruneludyaiseninelssna anu Rome | Regulation 2008

Y9a@RIaINYAl Usen@s

unAngauasuitudoyaatuiinveineinusaauntnsfing 2554 Aliusnisluadetdyaig (CUIR)
\uuitudoyavestidndwoivendnus Ndsnunadudningidy
The abstract and full text of theses from the academic year 2011 in Chulalongkormn University Intellectual Repository (CUIR)

are the thesis authors' files submitted through the University Graduate School.

14
e & ! =

ANYUNUS T UEIUNT

o

WBIMIANIAUNANgRTUS Y IRFMEn UM Unudin
g IUAENS

AEIRAIERNT INaINTAINNTINEGY

Yn1sfinwn 2559

AUANSIRIPIAINTAIINAINGSY



Party Autonomy in International Contract under Rome | Regulation 2008

Miss Siriluk Phaparsiri

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws Program in Laws
Faculty of Law
Chulalongkorn University
Academic Year 2016

Copyright of Chulalongkorn University



WM TNUS nantasninlunisidennguuieludyyisening

Uszna U Rome | Regulation 2008

Tng Yadsanual Usenias
AU ARFans

919138NUSNWIMENTNUSUSN  AansI958 AT yuns Yaganuun

'
1 =

AzdifAans unainsaiunivends sydRliduinednusatuildudiunds

YINSANYINUNENENTUT sy Uaudin

AMUAAMLLRANENS

(FE®519158 A5.Jun I UsUNTUN)

ALIENTIUNTADUANGIRNUS
Use51UNTTUNT

9197159NUSNWINGTANUS AN

ANFINNTT

NTTUANTAYUDNUNIINAY



a

Avanual Usen@s : wdnasnamlunisdennguansludynyiseninalssing any
Rome | Regulation 2008 (Party Autonomy in International Contract under
Rome | Regulation 2008) 8.1Usnw1Ineniinusvian: f. as.yuns Jagauumi, 216

U,

Jgwnlunisidennguineiazdeduiudygrsesninussmadulgministaiuum

o

| [

! P v Aa = = <3N A
nguuneludiuilifefiudygyinduiuui Jwdazsgisiameierunaznimiawilelgym
AINa1 Wnusin1swsiazsguenduwidan inliszuunisudlelgmnistaduwisng e

Aeiudyayrtuuanasiululddussuuidertudaiuidiniseennguuneiifiinguszasdly

VY]

Y Y & o ) = q'
N15a519ANUUUBUNUIDULAEINU 1u38UUﬂW5LLmGU{jQJW’]IUﬂ’]5La@ﬂﬂ{]1ﬁlﬂﬁl‘lﬂf\]$ JAUN U

v v v

deyayrszninuszina wieassszuulunsunlatymlunisidennguinenazdsdudiudya
senIeUsEmabliduszuUReA LY

YY)

v A o ¥ I d' v v
nangniuldlunisuadgmlunisidennguuienagdeduiudygyisening

¥

Uszinensotey ‘VT'm'ﬁGZJG]ﬂuLL‘VNﬂJ;]‘VilHEJIUE?'JUVILﬂEJ']ﬂ‘UﬁZUZUWVL@ WA %ﬁﬂﬂ?iLﬁ@ﬂﬂ{]ﬁM’lﬁm’*ﬂ”

AR}

D«f
P

= 2

ﬁwmﬁaﬁ’ﬂmﬂaaﬁyﬂ@aﬂﬂimmwﬂLaaﬂﬂg‘wmsrvmzummmulmnaaﬁymmﬁuwswaﬂ

9 <

s mlunsidenngruneludyanseninalsena JulnugIuEnanvanANLAnAanslung

AR}

LEALINUIYRIANTA (Autonomy of the parties)

mslindneudnaanslunisuanssnunidonngsneuignuanldlunsuitigm
lngasdnsseninslseimanaisesdnsiidunissunguiiloninusiuilofuiasugnio us
psAnssEvinaUssmaiivhlddusaogradususssude EU Tuguuuu Rome | Regulation 2008
geldldvdnanudnaanslunsuansanuuitymngunsdasuludygnseninsema lag

yasguulunisly nmsuadym Bnsiden desin veuwnnisidesiudussuy

v v

Lmawumwmsmﬂgwmmmmaﬂm N3E319UYRIMEN ST ULN VNN

tY

w.A. 2481 galdundn 70 Ut aile [kl f&ae Laidaiauduaisusuysaunle Wielinig
‘U%J‘U‘UEQLLf?ﬂfUﬂ{]?ﬂi’]EJG?J'@ﬁu‘uml%E’Jf\Nﬂ’JiW]GluLLUUWUiSﬂWﬂ’MQJﬂ’]Liﬂ]ﬂJ’]LUULLU’J‘I/IWQIUH’]i
Wawn fid8udaiudn n15Any Rome | Regulation 2008 agiluuselovilunisimun

Y =3 [ 1
ngrunedaiuvesinglulssiiudygyiseninalseme

a IS

AN UeAans aneilavolan

UnsAnwn 2559 aneilete 8.9USNE VAN



# # 5686024234 : MAJOR LAWS
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SIRILUK PHAPARSIRI: Party Autonomy in International Contract under Rome |
Regulation 2008. ADVISOR: PROF. CHUMPHORN PACHUSANOND, Ph.D., 216 pp.

The applicable law of the international contract is one of the conflict of law
problem. Each state is trying to find a solution, however separately solve the problem
of each state cause the un unity of the system of resolving conflicts of law regarding

to the international contract.

To harmonize the conflict of law rule regarding to the international contract
the principle of autonomy will of the party to choose law applicable to their contract
is considered as the proper law.The party autonomy principle is widely accepted and
set as conflict of law rule for the obligation arise from civil and commmercial contract for
many international economic cooperation organization. The Rome | Regulation 2008

of the EU is one of the most successful uniform rule.

The Rome | Regulation 2008 sets forth a set of uniform private international
law rule start with material scope and the universal applicable together with the
cornerstone of this regulation in Uniform Rules especially article 3 (Freedom of choice)
and article 4 (absence of choice) also define the limitation of freedom of the party the
exception of renvoi and the exceptional circumstance the court may refuse the

applicable law.

Despite Thailand, the conflict of law rule regarding the obligation present only
one article, The Conflict of Law Act B.E. 2481 which has been more than 70 years use,
which almost cover all point however the development of social economic made the
Thai Conflict of Law Act B.E 2481 has some defect as default of rule of the most
significant connection and the uncertain of renvoi. To develop Thai Conflict of law
applicable to international contract the Rome I Regulation 2008 is the best role model
to consider.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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14 jonathan Hill, "Choice of Law in Contractunder Rome Convention: The Approach of the Uk Courts," in
International and Comparative Law Quarterly (Cambridge, 2007). P.325.
BTrevor C. Hartley, "Recueil Des Cours, Collected Courses of the Hague Academy of International Law," in General

Course on the Private International Law (Boston: Martinus Nijhoff publishers, 2006).pp 206-212.
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U vrevor . Hartley, International Commercial Litigation Text, Csses Nd Materials on Private International Law
(Cambridge University Press, 2009). pp 568-569.

Bhid. p 567.

19 both of the parties thought about the matter, they both thought the answer was so obvious that it is
necessary to state it.

202 reasonable person would have thought that a particular system of law was obviously applicable.
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Zancel Lequette, Grand Arrétsde La Jurisprudence De Droit International Frangais, ed. 4. p.97.
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mmﬁﬁzyt,ﬁaLﬂuﬁugﬂﬂumiﬁﬂm REGULATION (EC) No 593/2008 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 17 June 2008 on the law applicable to
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30article 3 Freedom of choice
1. A contract shall be governed by the law chosen by the parties. The choice must be expressed or demonstrated

with reasonable certainty by the terms of the contract or the circumstances of the case. By their choice the parties

can select the law applicable to the whole or a part only of the contract.

2. The parties may at any time agree to subject the contract to a law other than that which previously governed it,
whether as a result of an earlier choice under this Article or of other provisions of this Convention. Any variation by
the parties of the law to be applied made after the conclusion of the contract shall not prejudice its formal validity
under Article 9 or adversely affect the rights of third parties.

3. The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign
tribunal, shall not, where all the other elements relevant to the situation at the time of the choiceare connected
with one country only, prejudice the application of rules of the law of that country’ which cannot be derogated
from by contract, hereinafter called’” mandatory rules.

4. The existence and validity of the consent of the parties as to the choice of the applicable law shall be determined

in accordance with the provisions of Articles 8. 9 and 11.
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31The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign
tribunal, shall not, where all the other elements relevant to the situation at the time of the choice are connected
with one country only, prejudice the application of rules of the law of that country’ which cannot be derogated

from by contract, hereinafter called” mandatory rules’.
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401id. p. 574.
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applies. However, in Article 3(4) and Article 7 the term shall mean all the Member States.

43 Francesca Ragno, "Rome | Regulation Pocket Commentary," in Universal Application, ed. Francesca Ragno

(Munich: Sellier european law publishers, 2015). p. 71.
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54point 17 of Directive 2004/39 “person who provide the instrument services and/or perform investment activities

cover this Directive should subject to authorization by their home Member States in order to financial system”
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55Hartley, International Commercial Litigation Text, Csses Nd Materials on Private International Law. p. 581.

%6 Jan A. Bischoff Franco Ferrari, "Rome | Regulation Pocket Commentary," in Applicable Law in Absence of
Choice (Munich: Sellier european law publishers, 2015). P.120

57 Hartley, International Commercial Litigation Text, Csses Nd Materials on Private International Law. p. 582.
>8rome | Regulation on Law Applicable to Contractual Obligations Comes into Force, [online], 12 June 2016.
Avaliable from: http://www.incelaw.com/en/news-and-events/news/rome-i-regulation-on-law-applicable-to-
contractual-obligations-comes-into-force

39 Article 4(1) of the Rome Convention set out a default position whereby, in the absence of choice of law by the

parties, the contract would be governed by the law of the country with which it was most closely connected.
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60 According to Article 4(2), this was the country where the party effecting the performance which was
characteristic of the contract had its habitual residence or, in the case of a body corporate or unincorporate, its
central administration.
¢ The Article 4(2) presumption did not apply inter alia to contracts for the carriage of goods. In such contracts, if
the carrier had its principal place of business in the country where loading or discharging of the gsoods took place
or where the consignor had its principal place of business, it was presumed the contract was most closely
connected with that country (Article 4(4) of the Rome Convention).
2Article 4(5), however, provided that this presumption could be displaced if the circumstances as a whole
indicated that the contract was more closely connected with another country.

Article 4(1) of Rome | lists eight specific types of contract and makes express provision for determining the law
governing those types of contract in the absence of choice. These types of contract include a contract for the sale

of goods which will be governed by the law of the country where the seller has its habitual residence.
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"Article 2 Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a Member State.
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77 Article 19 Habitual residence

1. For the purposes of this Regulation, the habitual residenceof companies and other bodies, corporate or
unincorporated, shall be the place of central administration.

The habitual residence of a natural person acting in the course of his business activity shall be his principal place
of business.

2. Where the contract is concluded in the course of the operations of a branch, agency or any other
establishment, or if, under the contract, performance is the responsibility of such a branch, agency or
establishment, the place where the branch, agency or any other establishment is located shall be treated as the
place of habitual residence.

3. For the purposes of determining the habitual residence, the relevant point in time shall be the time of the

conclusion of the contract.
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8Article 5 Contracts of carriage

1. To the extent that the law applicable to a contract for the carriage of goods has not been chosen in accordance
with Article 3, the law applicable shall be the law of the country of habitual residence of the carrier, provided that
the place of receipt or the place of delivery or the habitual residence of the consignor is also situated in that
country. If those requirements are not met, the law of the country where the place of delivery as agreed by the
parties is situated shall apply.

2. To the extent that the law applicable to a contract for the carriage of passengers has not been chosen by the
parties in accordance with the second subparagraph, the law applicable shall be the law of the country where the
passenger has his habitual residence, provided that either the place of departure or the place ofdestination is
situated in that country. If these requirements are not met, the law of the country where the carrier has his habitual
residence shall apply.

The parties may choose as the law applicable to a contract for the carriage of passengers in accordance with Article
3 only the lawof the country where:

(a) the passenger has his habitual residence; or

(b) the carrier has his habitual residence; or

() the carrier has his place of central administration; or

(d) the place of departure is situated; or

(e) the place of destination is situated.
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72 ibid. p. 188.
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84 1bid. pp. 192-194.
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“Article 6 Consumer contracts

1.Without prejudice to Articles 5 and 7, a contract concluded by a natural person for a purpose which can be
regarded as being outside his trade or profession (the consumer) with another person acting in the exercise of his
trade or profession (the professional) shall be governed by the law of the country where the consumer has his
habitual residence, provided that the professional:

(a) pursues his commercial or professional activities in the country where the consumer has his habitual residence,
or

(b) by any means, directs such activities to that country or to several countries including that country, and the
contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a contract which fulfils the
requirements of paragraph 1, in accordance with Article 3. Such a choice may not, however, have the result of

depriving the consumer of the protection afforded to him by provisions that cannot be derogated from by
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agreement by virtue of the law which, in the absence of choice, would have been applicable on the basis of
paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the law applicable to a contract between
a consumer and a professional shall be determined pursuant to Articles 3 and 4.

4. Paragraphs 1 and 2 shall not apply to:

(a) a contract for the supply of services where the services are to be supplied to the consumer exclusively in a
country other than that in which he has his habitual residence;

(b) a contract of carriage other than a contract relating to package travel within the meaning of Council Directive
90/314/EEC of 13 June 1990 on package travel, package holidays and package tours (1);

(c) a contract relating to a right in rem in immovable property or a tenancy of immovable property other than a
contract relating to the right to use immovable properties on a timeshare basis within the meaning of Directive
94/47/EC;

(d) rights and obligations which constitute a financial instrument and rights and obligations constituting the terms
and conditions governing the issuance or offer to the public and public take-over bids of transferable securities,
and the subscription and redemption of units in collective investment undertakings in so far as these activities do
not constitute provision of a financial service;

(e) a contract concluded within the type of system falling within the scope of Article 4 (1) (h).
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91 Francisco J Garci, "The Rome | Regulation: Exceptions to the Rule on Consumer Contracts and Financial
Instrument," Journal of Private International Law 5 No.1 (2009).

“2Article 7 Insurance contracts

1. This Article shall apply to contracts referred to in paragraph 2, whether or not the risk covered is situated in a
Member State, and to all other insurance contracts covering risks situated inside the territory of the Member States.
It shall not apply to reinsurance contracts.

2. An insurance contract covering a large risk as defined in Article 5(d) of the First Council Directive 73/239/EEC of
24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking-up and
pursuit of the business of direct insurance other than life assurance (2) shall be governed by the law chosen by the
parties in accordance with Article 3 of this Regulation.

To the extent that the applicable law has not been chosen by the parties, the insurance contract shall be governed
by the law of the country where the insurer has his habitual residence. Where it is clear from all the circumstances
of the case that the contract is manifestly more closely connected with another country, the law of that other
country shall apply.

3. In the case of an insurance contract other than a contract falling within paragraph 2, only the following laws may
be chosen by the parties in accordance with Article 3:

(a) the law of any Member State where the risk is situated at the time of conclusion of the contract;

(b) the law of the country where the policyholder has his habitual residence;

(€) in the case of life assurance, the law of the Member State of which the policyholder is a national;

(d) for insurance contracts covering risks limited to events occurring in one Member State other than the Member

State where the risk is situated, the law of that Member State;
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(e) where the policyholder of a contract falling under this paragraph pursues a commercial or industrial activity or
a liberal profession and the insurance contract covers two or more risks which relate to those activities and are
situated in different Member States, the law of any of the Member States concerned or the law of the country of
habitual residence of the policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member States referred to grant greater freedom of choice
of the law applicable to the insurance contract, the parties may take advantage of that freedom.

To the extent that the law applicable has not been chosen by the parties in accordance with this paragraph, such
a contract shall be governed by the law of the Member State in which the risk is situated at the time of conclusion
of the contract.

4. The following additional rules shall apply to insurance contracts covering risks for which a Member State imposes
an obligation to take out insurance:

(a) the insurance contract shall not satisfy the obligation to take out insurance unless it complies with the specific
provisions relating to that insurance laid down by the Member State that imposes the obligation. Where the law of
the Member State in which the risk is situated and the law of the Member State imposing the obligation to take
out insurance contradict each other, the latter shall prevail,

(b) by way of derogation from paragraphs 2 and 3, a Member State may lay down that the insurance contract shall
be governed by the law of the Member State that imposes the obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and paragraph 4, where the contract covers risks situated
in more than one Member State, the contract shall be considered as constituting several contracts each relating to
only one Member State.

6. For the purposes of this Article, the country in which the risk is situated shall be determined in accordance with
Article2(d) of the Second Council Directive 88/357/EEC of 22 June 1988 on the coordination of laws, regulations
and administrative provisions relating to direct insurance other than life assurance and laying down provisions to
facilitate the effective exercise of freedom to provide services (1) and, in the case of life assurance, the country in
which the risk is situated shall be the country of the commitment within the meaning of Article 1 (1) (g) of Directive
2002/83/EC.

93 | ouise Merreti, "Choice of Law in Insurance Contracts under the Rome | Regulation," Journal of Private

International Law 5 No.1 (2009).
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83Ansgar Staudingger, "Rome | Regulation Pocket Commentary," in Insurance Contract, ed. Francesco Ragno
(Munich: Sellier european law publishers, 2015).

“Article 8 Individual employment contracts

1. An individual employment contract shall be governed by the law chosen by the parties in accordance with
Article 3. Such a choice of law may not, however, have the result of depriving the employee of the protection
afforded to him by provisions that cannot be derogated from by agreement under the law that, in the absence of
choice, would have been applicable pursuant to paragraphs 2,3 and 4 of this Article.

2. To the extent that the law applicable to the individual employment contract has not been chosen by the parties,
the contract shall be governed by the law of the country in which or, failing that, from which the employee
habitually carries out his work in performance of the contract. The country where the work is habitually carried out
shall not be deemed to have changed if he is temporarily employed in another country.

3. Where the law applicable cannot be determined pursuant to paragraph 2, the contract shall be governed by the
law of the country where the place of business through which the employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more closely connected with a country

other than that indicated in paragraphs 2 or 3, the law of that other country shall apply.
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nrticle 25 Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to which one or more
Member States are parties at the time when this Regulation is adopted and which lay down conflict-of-law rules
relating to contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over conventions concluded
exclusively between two or more of them in so far as such conventions concern matters governed by this
Regulation.

100 Article 23Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not prejudice the application of provisions of Community law
which, in relation to particular matters, lay down conflict-of-law rules relating to contractual obligations.

101 pormis.pp. 204-207.
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3Article 10 Consent and material validity
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1. The existence and validity of a contract, or of any term of a contract, shall be determined by the law which
would govern it under this Regulation if the contract or term were valid.

2. Nevertheless, a party, in order to establish that he did not consent, may rely upon the law of the country in
which he has his habitual residence if it appears from the circumstances that it would not be reasonable to
determine the effect of his conduct in accordance with the law specified in paragraph 1.

114 jan A. Bischoff Franco Ferrari, "Rome | Regulation Pocket Commentary," in Consent and Material Validity, ed.

Francesco Ragno (Munich: Sellier european law publishers, 2015).
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116 (156 Article 4

This Convention governs only the formation of the contract of sale and the rights and obligations of the seller and
the buyer arising from such a contract. In particular, except as otherwise expressly provided in this Convention, it
is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;

(b) The effect which the contract may have on the property in the goods sold.
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N7 kranco Ferrari, "Rome | Regulation Pocket Commentary.", pp.362-363

18,

WArticle 11 Formal validity

1. A contract concluded between persons who, or whose agents, are in the same country at the time of its
conclusion is 4.7.2008 EN Official Journal of the European Union L177/13(1) OJ L 172, 4.7.1988, p. 1. Directive as
last amended by Directive 2005/14/EC of the European Parliament and of the Council (OJ L 149. 11.6.2005, p. 14).
Formally valid if it satisfies the formal requirements of the law which governs it in substance under this Regulation
or of the law of the country where it is concluded.

2. A contract concluded between persons who, or whose agents, are in different countries at the time of its

conclusion is formally valid if it satisfies the formal requirements of the law which governs it in substance under
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this Regulation, or of the law of either of the countries where either of the parties or their agent is present at the
time of conclusion, or of the law of the country where either of the parties had his habitual residence at that time.
3. A unilateral act intended to have legal effect relating to an existing or contemplated contract is formally valid if
it satisfies the formal requirements of the law which governs or would govern the contract in substance under this
Regulation, or of the law of the country where the act was done, or of the law of the country where the person
by whom it was done had his habitual residence at that time.

4. Paragraphs 1,2 and 3 of this Article shall not apply to contracts that fall within the scope of Article 6. The form
of such contracts shall be governed by the law of the country where the consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject matter of which is a right in rein in immovable property
or a tenancy of immovable property shall be subject to the requirements of form of the law of the country where
the property is situated if by that law:

(a) those requirements are imposed irrespective of the country where the contract is concluded and irrespective
of the law governing the contract; and (b) those requirements cannot be derogated from by agreement

120 T W, Dornis, "Rome | Regulation Pocket Commentary," in Formal Validity, ed. Francesco Ragno (Munich:

Sellier european law publishers, 2015).
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12580nomi, A. “Mandatory rules in private international law- the quest for uniformity of decision in global
environment”

126 Simona Travnickova, Limitations of Choice of Law Mandatory Rules and Internationally Mandatory Rules
[online], 9 March 2017. Avaliable from:
https://www.law.muni.cz/sborniky/dp08/files/pdf/mezinaro/travnickova.pdf
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(The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign
tribunal, shall not, where all the other elements relevant to the situation at the time of the choice are connected
with one country only, prejudice the application of rules of the law of that country’ which cannot be derogated
from by contract, hereinafter called’” mandatory rules.)

114 Ragno, "Rome | Regulation Pocket Commentary." P.110

129 ¢ choix par les parties d’uneloiétrangére, assortiou non de celui d’un tribunal étranger, ne peut, lorsquetous
les autreséléments de la situation sontlocalisés au moment de cechoixdans un seul pays, porter atteinte aux
dispositions auxquelles la loi de ce pays ne permet pas de déroger par contrat, ci-aprés dénommeées «dispositions
impératives»

130 where all the other elements relevant to the situation at the time of the choice are connected with one
country only.

B1pn agreement between the parties to confer on one or more courts or tribunals of a Member State exclusive

jurisdiction to determine disputes under the contract should be one of the factors to be taken into account in

determining whether a choice of law has been clearly demonstrated.
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134 Ragno, "Rome | Regulation Pocket Commentary." P.115

135 "Rome | Regulation Pocket Commentary."
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136Notwithstanding paragraph 1, the parties may choose the law applicable to a contract which fulfils the
requirements of paragraph 1, in accordance with Article 3. Such a choice may not, however, have the result of
depriving the consumer of the protection afforded to him by provisions that cannot be derogated from by
agreement by virtue of the law which, in the absence of choice, would have been applicable on the basis of
paragraph 1.

137 Garci.
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138An individual employment contract shall be governed by the law chosen by the parties in accordance with
Article 3. Such a choice of law may not, however, have the result of depriving the employee of the protection
afforded to him by provisions that cannot be derogated from by agreement under the law that, in the absence of
choice, would have been applicable pursuant to paragraphs 2, 3 and 4 of this Article.

139 \ario Guiliano.
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1. Overriding mandatory provisions are provisions the respect for which is regarded as crucial by a country for
safeguarding its public interests, such as its political, social or economic organization, to such an extent that they
are applicable to any situation falling within their scope. Irrespective of the law otherwise applicable to the contract
under this Regulation.

2. Nothing in this Regulation shall restrict the application of the overriding mandatory provisions of the law of the
forum.

3. Effect may be given to the overriding mandatory provisions of the law of the country where the obligations arising
out of the contract have to be or have been performed. in so far as those overriding mandatory provisions render
the performance of the contract unlawful. In considering whether to give effect to those provisions, regard shall be
had to their nature and purpose and to the consequences of their application or non-application.
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1. Rome | Regulation 2008

REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

of 17 June 2008

on the law applicable to contractual obligations (Rome 1)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular

Article 61(c) and the second indent of Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee,
Acting in accordance with the procedure laid down in Article 251 of the Treaty,
Whereas:

(1)The Community has set itself the objective of maintaining and developing an area
of freedom, security and justice. For the progressive establishment of such an area,
the Community is to adopt measures relating to judicial cooperation in civil matters
with a cross-border impact to the extent necessary for the proper functioning of the

internal market.

(2)According to Article 65, point (b) of the Treaty, these measures are to include those
promoting the compatibility of the rules applicable in the Member States concerning

the conflict of laws and of jurisdiction.

(3)The European Council meeting in Tampere on 15 and 16 October 1999 endorsed
the principle of mutual recognition of judgments and other decisions of judicial
authorities as the cornerstone of judicial cooperation in civil matters and invited the
Council and the Commission to adopt a programme of measures to implement that

principle.
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(4)On 30 November 2000 the Council adopted a joint Commission and Council
programme of measures for implementation of the principle of mutual recognition
of decisions in civil and commercial matter. The programme identifies measures
relating to the harmonisation of conflict-of-law rules as those facilitating the mutual

recognition of judgments.

(5)The Hague Programme, adopted by the European Council on 5 November 2004,
called for work to be pursued actively on the conflict-of-law rules regarding

contractual obligations (Rome I).

(6)The proper functioning of the internal market creates a need, in order to improve
the predictability of the outcome of litigation, certainty as to the law applicable and
the free movement of judements, for the conflict-of-law rules in the Member States
to designate the same national law irrespective of the country of the court in which

an action is brought.

(7)The substantive scope and the provisions of this Regulation should be consistent
with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civii and commercial
matters (Brussels 1) and Regulation (EC) No 864/2007 of the European Parliament
and of the Council of 11 July 2007 on the law applicable to non-contractual

obligations (Rome ).

(8)Family relationships should cover parentage, marriage, affinity and collateral
relatives. The reference in Article 1(2) to relationships having comparable effects to
marriage and other family relationships should be interpreted in accordance with

the law of the Member State in which the court is seised.

(9)Obligations under bills of exchange, cheques and promissory notes and other
negotiable instruments should also cover bills of lading to the extent that the

obligations under the bill of lading arise out of its negotiable character.

(10)Obligations arising out of dealings prior to the conclusion of the contract are
covered by Article 12 of Regulation (EC) No 864/2007. Such obligations should

therefore be excluded from the scope of this Regulation.
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(11)The parties' freedom to choose the applicable law should be one of the
cornerstones of the system of conflict-of-law rules in matters of contractual

obligations.

(12)An agreement between the parties to confer on one or more courts or tribunals of
a Member State exclusive jurisdiction to determine disputes under the contract
should be one of the factors to be taken into account in determining whether a

choice of law has been clearly demonstrated.

(13)This Regulation does not preclude parties from incorporating by reference into their

contract a non-State body of law or an international convention.

(14)Should the Community adopt, in an appropriate legal instrument, rules of
substantive contract law, including standard terms and conditions, such instrument

may provide that the parties may choose to apply those rules.

(15)Where a choice of law is made and all other elements relevant to the situation are
located in a country other than the country whose law has been chosen, the
choice of law should not prejudice the application of provisions of the law of that
country which cannot be derogated from by agreement. This rule should apply
whether or not the choice of law was accompanied by a choice of court or tribunal.
Whereas no substantial change is intended as compared with Article 3(3) of the
1980 Convention on the Law Applicable to Contractual Obligations (the Rome
Convention), the wording of this Regulation is aligned as far as possible with

Article 14 of Regulation (EC) No 864/2007.

(16)To contribute to the general objective of this Regulation, legal certainty in the
European judicial area, the conflict-of-law rules should be highly foreseeable. The
courts should, however, retain a degree of discretion to determine the law that is

most closely connected to the situation.

(17)As far as the applicable law in the absence of choice is concerned, the concept of
‘provision of services’ and ‘sale of goods’ should be interpreted in the same way
as when applying Article 5 of Regulation (EC) No 44/2001 in so far as sale of goods

and provision of services are covered by that Regulation. Although franchise and
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distribution contracts are contracts for services, they are the subject of specific

rules.

(18)As far as the applicable law in the absence of choice is concerned, multilateral
systems should be those in which trading is conducted, such as regulated markets
and multilateral trading facilities as referred to in Article 4 of Directive 2004/39/EC
of the European Parliament and of the Council of 21 April 2004 on markets in
financial instruments, regardless of whether or not they rely on a central

counterparty.

(19)Where there has been no choice of law, the applicable law should be determined
in accordance with the rule specified for the particular type of contract. Where the
contract cannot be categorised as being one of the specified types or where its
elements fall within more than one of the specified types, it should be governed
by the law of the country where the party required to effect the characteristic
performance of the contract has his habitual residence. In the case of a contract
consisting of a bundle of rights and obligations capable of being categorised as
falling within more than one of the specified types of contract, the characteristic
performance of the contract should be determined having regard to its centre of

gravity.

(20)Where the contract is manifestly more closely connected with a country other than
that indicated in Article 4(1) or (2), an escape clause should provide that the law
of that other country is to apply. In order to determine that country, account
should be taken, inter alia, of whether the contract in question has a very close

relationship with another contract or contracts.

(21)In the absence of choice, where the applicable law cannot be determined either
on the basis of the fact that the contract can be categorised as one of the specified
types or as being the law of the country of habitual residence of the party required
to effect the characteristic performance of the contract, the contract should be
governed by the law of the country with which it is most closely connected. In

order to determine that country, account should be taken, inter alia, of whether
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the contract in question has a very close relationship with another contract or

contracts.

(22)As regards the interpretation of contracts for the carriage of goods, no change in
substance is intended with respect to Article 4(4), third sentence, of the Rome
Convention. Consequently, single-voyage charter parties and other contracts the
main purpose of which is the carriage of goods should be treated as contracts for
the carriage of goods. For the purposes of this Regulation, the term ‘consignor’
should refer to any person who enters into a contract of carriage with the carrier
and the term ‘the carrier’ should refer to the party to the contract who undertakes

to carry the goods, whether or not he performs the carriage himself.

(23)As regards contracts concluded with parties regarded as being weaker, those parties
should be protected by conflict-of-law rules that are more favourable to their

interests than the general rules.

(24)With more specific reference to consumer contracts, the conflict-of-law rule should
make it possible to cut the cost of settling disputes concerning what are commonly
relatively small claims and to take account of the development of distance-selling
techniques. Consistency with Regulation (EC) No 44/2001 requires both that there
be a reference to the concept of directed activity as a condition for applying the
consumer protection rule and that the concept be interpreted harmoniously in
Regulation (EC) No 44/2001 and this Regulation, bearing in mind that a joint
declaration by the Council and the Commission on Article 15 of Regulation (EC)
No 44/2001 states that ‘for Article 15(1)(c) to be applicable it is not sufficient for
an undertaking to target its activities at the Member State of the consumer's
residence, or at a number of Member States including that Member State; a
contract must also be concluded within the framework of its activities’. The
declaration also states that ‘the mere fact that an Internet site is accessible is not
sufficient for Article 15 to be applicable, although a factor will be that this Internet
site solicits the conclusion of distance contracts and that a contract has actually
been concluded at a distance, by whatever means. In this respect, the language or

currency which a website uses does not constitute a relevant factor.’.
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(25)Consumers should be protected by such rules of the country of their habitual
residence that cannot be derogated from by agreement, provided that the
consumer contract has been concluded as a result of the professional pursuing his
commercial or professional activities in that particular country. The same
protection should be guaranteed if the professional, while not pursuing his
commercial or professional activities in the country where the consumer has his
habitual residence, directs his activities by any means to that country or to several
countries, including that country, and the contract is concluded as a result of such

activities.

(26)For the purposes of this Regulation, financial services such as investment services
and activities and ancillary services provided by a professional to a consumer, as
referred to in sections A and B of Annex | to Directive 2004/39/EC, and contracts
for the sale of units in collective investment undertakings, whether or not covered
by Council Directive 85/611/EEC of 20 December 1985 on the coordination of laws,
regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS), should be subject to Article 6 of this
Regulation. Consequently, when a reference is made to terms and conditions
governing the issuance or offer to the public of transferable securities or to the
subscription and redemption of units in collective investment undertakings, that
reference should include all aspects binding the issuer or the offeror to the
consumer, but should not include those aspects involving the provision of financial

services.

(27)Various exceptions should be made to the general conflict-of-law rule for
consumer contracts. Under one such exception the general rule should not apply
to contracts relating to rights in rem in immovable property or tenancies of such
property unless the contract relates to the right to use immovable property on a
timeshare basis within the meaning of Directive 94/47/EC of the European
Parliament and of the Council of 26 October 1994 on the protection of purchasers
in respect of certain aspects of contracts relating to the purchase of the right to

use immovable properties on a timeshare basis.
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(28)It is important to ensure that rights and obligations which constitute a financial
instrument are not covered by the general rule applicable to consumer contracts,
as that could lead to different laws being applicable to each of the instruments
issued, therefore changing their nature and preventing their fungible trading and
offering. Likewise, whenever such instruments are issued or offered, the contractual
relationship established between the issuer or the offeror and the consumer
should not necessarily be subject to the mandatory application of the law of the
country of habitual residence of the consumer, as there is a need to ensure
uniformity in the terms and conditions of an issuance or an offer. The same
rationale should apply with regard to the multilateral systems covered by
Article 4(1)(h), in respect of which it should be ensured that the law of the country
of habitual residence of the consumer will not interfere with the rules applicable

to contracts concluded within those systems or with the operator of such systems.

(29)For the purposes of this Regulation, references to rights and obligations constituting
the terms and conditions governing the issuance, offers to the public or public
take-over bids of transferable securities and references to the subscription and
redemption of units in collective investment undertakings should include the terms
governing, inter alia, the allocation of securities or units, rights in the event of over-
subscription, withdrawal rights and similar matters in the context of the offer as
well as those matters referred to in Articles 10, 11, 12 and 13, thus ensuring that
all relevant contractual aspects of an offer binding the issuer or the offeror to the

consumer are governed by a single law.

(30)For the purposes of this Regulation, financial instruments and transferable securities

are those instruments referred to in Article 4 of Directive 2004/39/EC.

(31)Nothing in this Regulation should prejudice the operation of a formal arrangement
designated as a system under Article 2(a) of Directive 98/26/EC of the European
Parliament and of the Council of 19 May 1998 on settlement finality in payment

and securities settlement systems.
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(32)Owing to the particular nature of contracts of carriage and insurance contracts,
specific provisions should ensure an adequate level of protection of passengers
and policy holders. Therefore, Article 6 should not apply in the context of those

particular contracts.

(33)Where an insurance contract not covering a large risk covers more than one risk, at
least one of which is situated in a Member State and at least one of which is
situated in a third country, the special rules on insurance contracts in this
Regulation should apply only to the risk or risks situated in the relevant Member

State or Member States.

(34)The rule on individual employment contracts should not prejudice the application
of the overriding mandatory provisions of the country to which a worker is posted
in accordance with Directive 96/71/EC of the European Parliament and of the
Council of 16 December 1996 concerning the posting of workers in the framework

of the provision of services.

(35)Employees should not be deprived of the protection afforded to them by
provisions which cannot be derogated from by agreement or which can only be

derogated from to their benefit.

(36)As regards individual employment contracts, work carried out in another country
should be regarded as temporary if the employee is expected to resume working
in the country of origin after carrying out his tasks abroad. The conclusion of a new
contract of employment with the original employer or an employer belonging to
the same group of companies as the original employer should not preclude the
employee from being regarded as carrying out his work in another country

temporarily.

(37)Considerations of public interest justify giving the courts of the Member States the
possibility, in exceptional circumstances, of applying exceptions based on public
policy and overriding mandatory provisions. The concept of ‘overriding mandatory
provisions” should be distinguished from the expression ‘provisions which cannot

be derogated from by agreement’ and should be construed more restrictively.
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(38)In the context of voluntary assignment, the term ‘relationship’ should make it clear
that Article 14(1) also applies to the property aspects of an assignment, as between
assignor and assignee, in legal orders where such aspects are treated separately
from the aspects under the law of obligations. However, the term ‘relationship’
should not be understood as relating to any relationship that may exist between
assignor and assignee. In particular, it should not cover preliminary questions as
regards a voluntary assignment or a contractual subrogation. The term should be
strictly limited to the aspects which are directly relevant to the voluntary

assignment or contractual subrogation in question.

(39)For the sake of legal certainty there should be a clear definition of habitual
residence, in particular for companies and other bodies, corporate or
unincorporated. Unlike Article 60(1) of Regulation (EC) No 44/2001, which
establishes three criteria, the conflict-of-law rule should proceed on the basis of a
single criterion; otherwise, the parties would be unable to foresee the law

applicable to their situation.

(40)A situation where conflict-of-law rules are dispersed among several instruments
and where there are differences between those rules should be avoided. This
Regulation, however, should not exclude the possibility of inclusion of conflict-of-
law rules relating to contractual obligations in provisions of Community law with

regard to particular matters.

This Regulation should not prejudice the application of other instruments laying
down provisions designed to contribute to the proper functioning of the internal
market in so far as they cannot be applied in conjunction with the law designated
by the rules of this Regulation. The application of provisions of the applicable law
designated by the rules of this Regulation should not restrict the free movement
of goods and services as regulated by Community instruments, such as Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic

commerce, in the Internal Market (Directive on electronic commerce).
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(41)Respect for international commitments entered into by the Member States means
that this Regulation should not affect international conventions to which one or
more Member States are parties at the time when this Regulation is adopted. To
make the rules more accessible, the Commission should publish the list of the
relevant conventions in the Official Journal of the European Union on the basis of

information supplied by the Member States.

(42)The Commission will make a proposal to the European Parliament and to the
Council concerning the procedures and conditions according to which Member
States would be entitled to negotiate and conclude, on their own behalf,
agreements with third countries in individual and exceptional cases, concerning
sectoral matters and containing provisions on the law applicable to contractual

obligations.

(43)Since the objective of this Regulation cannot be sufficiently achieved by the
Member States and can therefore, by reason of the scale and effects of this
Regulation, be better achieved at Community level, the Community may adopt
measures, in accordance with the principle of subsidiarity as set out in Article 5 of
the Treaty. In accordance with the principle of proportionality, as set out in that

Article, this Regulation does not go beyond what is necessary to attain its objective.

(4d)In accordance with Article 3 of the Protocol on the position of the United Kingdom
and Ireland, annexed to the Treaty on European Union and to the Treaty
establishing the European Community, Ireland has notified its wish to take part in

the adoption and application of the present Regulation.

(45)In accordance with Articles 1 and 2 of the Protocol on the position of the United
Kingdom and Ireland, annexed to the Treaty on European Union and to the Treaty
establishing the European Community, and without prejudice to Article 4 of the
said Protocol, the United Kingdom is not taking part in the adoption of this

Regulation and is not bound by it or subject to its application.

(46)In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,

annexed to the Treaty on European Union and to the Treaty establishing the
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European Community, Denmark is not taking part in the adoption of this Regulation

and is not bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:

CHAPTER |

SCOPE
Article 1
Material scope

1. This Regulation shall apply, in situations involving a conflict of laws, to contractual

obligations in civil and commercial matters.
It shall not apply, in particular, to revenue, customs or administrative matters.
2. The following shall be excluded from the scope of this Regulation:

(a)guestions involving the status or legal capacity of natural persons, without prejudice

to Article 13;

(b)obligations arising out of family relationships and relationships deemed by the law
applicable to such relationships to have comparable effects, including maintenance

obligations;

(c)obligations arising out of matrimonial property regimes, property regimes of
relationships deemed by the law applicable to such relationships to have

comparable effects to marriage, and wills and succession;

(d)obligations arising under bills of exchange, cheques and promissory notes and other
negotiable instruments to the extent that the obligations under such other

negotiable instruments arise out of their negotiable character;
(e) arbitration agreements and agreements on the choice of court;

(flquestions governed by the law of companies and other bodies, corporate or
unincorporated, such as the creation, by registration or otherwise, legal capacity,

internal organisation or winding-up of companies and other bodies, corporate or
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unincorporated, and the personal liability of officers and members as such for the

obligations of the company or body;

(g)the question whether an agent is able to bind a principal, or an organ to bind a

company or other body corporate or unincorporated, in relation to a third party;

(h)the constitution of trusts and the relationship between settlors, trustees and

beneficiaries;
(i) obligations arising out of dealings prior to the conclusion of a contract;

(jJinsurance contracts arising out of operations carried out by organisations other than
undertakings referred to in Article 2 of Directive 2002/83/EC of the European
Parliament and of the Council of 5 November 2002 concerning life assurance the
object of which is to provide benefits for employed or self-employed persons
belonging to an undertaking or group of undertakings, or to a trade or group of trades,
in the event of death or survival or of discontinuance or curtailment of activity, or of

sickness related to work or accidents at work.

3. This Regulation shall not apply to evidence and procedure, without prejudice to

Article 18.

4. In this Regulation, the term ‘Member State’ shall mean Member States to which
this Regulation applies. However, in Article 3(4) and Article 7 the term shall mean all
the Member States.

Article 2

Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a
Member State.

CHAPTER Il

UNIFORM RULES

Article 3
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Freedom of choice

1. A contract shall be governed by the law chosen by the parties. The choice shall
be made expressly or clearly demonstrated by the terms of the contract or the
circumstances of the case. By their choice the parties can select the law applicable to

the whole or to part only of the contract.

2. The parties may at any time agree to subject the contract to a law other than that
which previously governed it, whether as a result of an earlier choice made under this
Article or of other provisions of this Regulation. Any change in the law to be applied
that is made after the conclusion of the contract shall not prejudice its formal validity

under Article 11 or adversely affect the rights of third parties.

3. Where all other elements relevant to the situation at the time of the choice are
located in a country other than the country whose law has been chosen, the choice
of the parties shall not prejudice the application of provisions of the law of that other

country which cannot be derogated from by agreement.

4. Where all other elements relevant to the situation at the time of the choice are
located in one or more Member States, the parties' choice of applicable law other
than that of a Member State shall not prejudice the application of provisions of
Community law, where appropriate as implemented in the Member State of the forum,

which cannot be derogated from by agreement.

5. The existence and validity of the consent of the parties as to the choice of the
applicable law shall be determined in accordance with the provisions of Articles 10,
11 and 13.

Article 4

Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law governing

the contract shall be determined as follows:
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(a)a contract for the sale of goods shall be governed by the law of the country where

the seller has his habitual residence;

(b)a contract for the provision of services shall be governed by the law of the country

where the service provider has his habitual residence;

(c)a contract relating to a right in remin immovable property or to a tenancy of
immovable property shall be governed by the law of the country where the property

is situated;

(d)notwithstanding point (c), a tenancy of immovable property concluded for
temporary private use for a period of no more than six consecutive months shall be
governed by the law of the country where the landlord has his habitual residence,
provided that the tenant is a natural person and has his habitual residence in the

same country;

(e)a franchise contract shall be governed by the law of the country where the

franchisee has his habitual residence;

(fla distribution contract shall be governed by the law of the country where the

distributor has his habitual residence;

(g)a contract for the sale of goods by auction shall be governed by the law of the

country where the auction takes place, if such a place can be determined;

(h)a contract concluded within a multilateral system which brings together or facilitates
the bringing together of multiple third-party buying and selling interests in financial
instruments, as defined by Article 4(1), point (17) of Directive 2004/39/EC, in
accordance with non-discretionary rules and governed by a single law, shall be

governed by that law.

2. Where the contract is not covered by paragraph 1 or where the elements of the
contract would be covered by more than one of points (a) to (h) of paragraph 1, the
contract shall be governed by the law of the country where the party required to

effect the characteristic performance of the contract has his habitual residence.
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3. Where it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with a country other than that indicated in

paragraphs 1 or 2, the law of that other country shall apply.

4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2,
the contract shall be governed by the law of the country with which it is most closely
connected.

Article 5
Contracts of carriage

1. To the extent that the law applicable to a contract for the carriage of goods has
not been chosen in accordance with Article 3, the law applicable shall be the law of
the country of habitual residence of the carrier, provided that the place of receipt or
the place of delivery or the habitual residence of the consignor is also situated in that
country. If those requirements are not met, the law of the country where the place of

delivery as agreed by the parties is situated shall apply.

2. To the extent that the law applicable to a contract for the carriage of passengers
has not been chosen by the parties in accordance with the second subparagraph, the
law applicable shall be the law of the country where the passenger has his habitual
residence, provided that either the place of departure or the place of destination is
situated in that country. If these requirements are not met, the law of the country

where the carrier has his habitual residence shall apply.

The parties may choose as the law applicable to a contract for the carriage of

passengers in accordance with Article 3 only the law of the country where:
(a) the passenger has his habitual residence; or

(b) the carrier has his habitual residence; or

(c) the carrier has his place of central administration; or

(d) the place of departure is situated; or

(e) the place of destination is situated.
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3. Where it is clear from all the circumstances of the case that the contract, in the

absence of a choice of law, is manifestly more closely connected with a country other

than that indicated in paragraphs 1 or 2, the law of that other country shall apply.
Article 6

Consumer contracts

1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person
for a purpose which can be regarded as being outside his trade or profession (the
consumer) with another person acting in the exercise of his trade or profession (the
professional) shall be governed by the law of the country where the consumer has his

habitual residence, provided that the professional:

(a)pursues his commercial or professional activities in the country where the consumer

has his habitual residence, or

(b)by any means, directs such activities to that country or to several countries including

that country,
and the contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a
contract which fulfils the requirements of paragraph 1, in accordance with Article 3.
Such a choice may not, however, have the result of depriving the consumer of the
protection afforded to him by provisions that cannot be derogated from by agreement
by virtue of the law which, in the absence of choice, would have been applicable on

the basis of paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the law
applicable to a contract between a consumer and a professional shall be determined

pursuant to Articles 3 and 4.
4. Paragraphs 1 and 2 shall not apply to:

(a)a contract for the supply of services where the services are to be supplied to the
consumer exclusively in a country other than that in which he has his habitual

residence;
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(b)a contract of carriage other than a contract relating to package travel within the
meaning of Council Directive 90/314/EEC of 13 June 1990 on package travel, package
holidays and package tours_(**);

(d)a contract relating to a rightin remin immovable property or a tenancy of
immovable property other than a contract relating to the right to use immovable

properties on a timeshare basis within the meaning of Directive 94/47/EC,

(d)rights and obligations which constitute a financial instrument and rights and
obligations constituting the terms and conditions governing the issuance or offer to
the public and public take-over bids of transferable securities, and the subscription
and redemption of units in collective investment undertakings in so far as these

activities do not constitute provision of a financial service;

(e)a contract concluded within the type of system falling within the scope of
Article 4(1)(h).
Article 7

Insurance contracts

1. This Article shall apply to contracts referred to in paragraph 2, whether or not the
risk covered is situated in a Member State, and to all other insurance contracts covering
risks situated inside the territory of the Member States. It shall not apply to reinsurance

contracts.

2. An insurance contract covering a large risk as defined in Article 5(d) of the First
Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations
and administrative provisions relating to the taking-up and pursuit of the business of
direct insurance other than life assurance shall be governed by the law chosen by the

parties in accordance with Article 3 of this Regulation.

To the extent that the applicable law has not been chosen by the parties, the
insurance contract shall be governed by the law of the country where the insurer has

his habitual residence. Where it is clear from all the circumstances of the case that the
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contract is manifestly more closely connected with another country, the law of that

other country shall apply.

3. Inthe case of an insurance contract other than a contract falling within paragraph 2,

only the following laws may be chosen by the parties in accordance with Article 3:

(a)the law of any Member State where the risk is situated at the time of conclusion of

the contract;
(b)the law of the country where the policy holder has his habitual residence;

(0)in the case of life assurance, the law of the Member State of which the policy holder

is a national;

(d)for insurance contracts covering risks limited to events occurring in one Member
State other than the Member State where the risk is situated, the law of that
Member State;

(e)where the policy holder of a contract falling under this paragraph pursues a
commercial or industrial activity or a liberal profession and the insurance contract
covers two or more risks which relate to those activities and are situated in different
Member States, the law of any of the Member States concerned or the law of the

country of habitual residence of the policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member States referred to grant
greater freedom of choice of the law applicable to the insurance contract, the parties

may take advantage of that freedom.

To the extent that the law applicable has not been chosen by the parties in
accordance with this paragraph, such a contract shall be governed by the law of the

Member State in which the risk is situated at the time of conclusion of the contract.

4. The following additional rules shall apply to insurance contracts covering risks for

which a Member State imposes an obligation to take out insurance:

(a)the insurance contract shall not satisfy the obligation to take out insurance unless
it complies with the specific provisions relating to that insurance laid down by the

Member State that imposes the obligation. Where the law of the Member State in
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which the risk is situated and the law of the Member State imposing the obligation

to take out insurance contradict each other, the latter shall prevail;

(b)by way of derogation from paragraphs 2 and 3, a Member State may lay down that
the insurance contract shall be governed by the law of the Member State that

imposes the obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and paragraph 4, where the
contract covers risks situated in more than one Member State, the contract shall be

considered as constituting several contracts each relating to only one Member State.

6. For the purposes of this Article, the country in which the risk is situated shall be
determined in accordance with Article 2(d) of the Second Council Directive 88/357/EEC
of 22 June 1988 on the coordination of laws, regulations and administrative provisions
relating to direct insurance other than life assurance and laying down provisions to
facilitate the effective exercise of freedom to provide services and, in the case of life
assurance, the country in which the risk is situated shall be the country of the
commitment within the meaning of Article 1(1)(g) of Directive 2002/83/EC.
Article 8

Individual employment contracts

1. An individual employment contract shall be governed by the law chosen by the
parties in accordance with Article 3. Such a choice of law may not, however, have the
result of depriving the employee of the protection afforded to him by provisions that
cannot be derogated from by agreement under the law that, in the absence of choice,

would have been applicable pursuant to paragraphs 2, 3 and 4 of this Article.

2. To the extent that the law applicable to the individual employment contract has
not been chosen by the parties, the contract shall be governed by the law of the
country in which or, failing that, from which the employee habitually carries out his
work in performance of the contract. The country where the work is habitually carried
out shall not be deemed to have changed if he is temporarily employed in another

country.
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3. Where the law applicable cannot be determined pursuant to paragraph 2, the
contract shall be governed by the law of the country where the place of business

through which the employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more
closely connected with a country other than that indicated in paragraphs 2 or 3, the
law of that other country shall apply.

Article 9

Overriding mandatory provisions

1. Overriding mandatory provisions are provisions the respect for which is regarded as
crucial by a country for safeguarding its public interests, such as its political, social or
economic organisation, to such an extent that they are applicable to any situation
falling within their scope, irrespective of the law otherwise applicable to the contract

under this Regulation.

2. Nothing in this Regulation shall restrict the application of the overriding mandatory

provisions of the law of the forum.

3. Effect may be given to the overriding mandatory provisions of the law of the
country where the obligations arising out of the contract have to be or have been
performed, in so far as those overriding mandatory provisions render the performance
of the contract unlawful. In considering whether to give effect to those provisions,
recard shall be had to their nature and purpose and to the consequences of their
application or non-application.

Article 10
Consent and material validity

1. The existence and validity of a contract, or of any term of a contract, shall be
determined by the law which would govern it under this Regulation if the contract or

term were valid.

2. Nevertheless, a party, in order to establish that he did not consent, may rely upon

the law of the country in which he has his habitual residence if it appears from the
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circumstances that it would not be reasonable to determine the effect of his conduct
in accordance with the law specified in paragraph 1.

Article 11
Formal validity

1. A contract concluded between persons who, or whose agents, are in the same
country at the time of its conclusion is formally valid if it satisfies the formal
requirements of the law which governs it in substance under this Regulation or of the

law of the country where it is concluded.

2. A contract concluded between persons who, or whose agents, are in different
countries at the time of its conclusion is formally valid if it satisfies the formal
requirements of the law which governs it in substance under this Regulation, or of the
law of either of the countries where either of the parties or their agent is present at
the time of conclusion, or of the law of the country where either of the parties had

his habitual residence at that time.

3. A unilateral act intended to have legal effect relating to an existing or
contemplated contract is formally valid if it satisfies the formal requirements of the
law which governs or would govern the contract in substance under this Regulation,
or of the law of the country where the act was done, or of the law of the country

where the person by whom it was done had his habitual residence at that time.

4. Paragraphs 1, 2 and 3 of this Article shall not apply to contracts that fall within the
scope of Article 6. The form of such contracts shall be governed by the law of the

country where the consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject matter of which is a
right in rem in immovable property or a tenancy of immovable property shall be
subject to the requirements of form of the law of the country where the property is

situated if by that law:

(a)those requirements are imposed irrespective of the country where the contract is

concluded and irrespective of the law governing the contract; and
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(b) those requirements cannot be derogated from by agreement.

Article 12
Scope of the law applicable

1. The law applicable to a contract by virtue of this Regulation shall govern in

particular:
(a) interpretation;
(b) performance;

(c)within the limits of the powers conferred on the court by its procedural law, the
consequences of a total or partial breach of obligations, including the assessment

of damages in so far as it is governed by rules of law;

(d)the various ways of extinguishing obligations, and prescription and limitation of

actions;
(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the event
of defective performance, regard shall be had to the law of the country in which
performance takes place.

Article 13
Incapacity

In a contract concluded between persons who are in the same country, a natural
person who would have capacity under the law of that country may invoke his
incapacity resulting from the law of another country, only if the other party to the
contract was aware of that incapacity at the time of the conclusion of the contract or
was not aware thereof as a result of negligence.

Article 14
Voluntary assignment and contractual subrogation

1. The relationship between assignor and assignee under a voluntary assignment or

contractual subrogation of a claim against another person (the debtor) shall be
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governed by the law that applies to the contract between the assignor and assignee

under this Regulation.

2. The law governing the assigned or subrogated claim shall determine its
assignability, the relationship between the assignee and the debtor, the conditions
under which the assignment or subrogation can be invoked against the debtor and

whether the debtor's obligations have been discharged.

3. The concept of assignment in this Article includes outright transfers of claims,
transfers of claims by way of security and pledges or other security rights over claims.

Article 15
Legal subrogation

Where a person (the creditor) has a contractual claim against another (the debtor) and
a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in
discharge of that duty, the law which governs the third person's duty to satisfy the
creditor shall determine whether and to what extent the third person is entitled to
exercise against the debtor the rights which the creditor had against the debtor under
the law governing their relationship.

Article 16
Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and
one of the debtors has already satisfied the claim in whole or in part, the law governing
the debtor's obligation towards the creditor also governs the debtor's right to claim
recourse from the other debtors. The other debtors may rely on the defences they
had against the creditor to the extent allowed by the law governing their obligations
towards the creditor.

Article 17
Set-off

Where the right to set-off is not agreed by the parties, set-off shall be governed by the

law applicable to the claim against which the right to set-off is asserted.
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Article 18
Burden of proof

1. The law governing a contractual obligation under this Regulation shall apply to the
extent that, in matters of contractual obligations, it contains rules which raise

presumptions of law or determine the burden of proof.

2. A contract or an act intended to have legal effect may be proved by any mode of
proof recognised by the law of the forum or by any of the laws referred to in Article 11
under which that contract or act is formally valid, provided that such mode of proof

can be administered by the forum.

CHAPTER Il

OTHER PROVISIONS
Article 19
Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other

bodies, corporate or unincorporated, shall be the place of central administration.

The habitual residence of a natural person acting in the course of his business activity

shall be his principal place of business.

2. Where the contract is concluded in the course of the operations of a branch,
agency or any other establishment, or if, under the contract, performance is the
responsibility of such a branch, agency or establishment, the place where the branch,
agency or any other establishment is located shall be treated as the place of habitual

residence.

3. For the purposes of determining the habitual residence, the relevant point in time
shall be the time of the conclusion of the contract.

Article 20

Exclusion of renvoi
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The application of the law of any country specified by this Regulation means the
application of the rules of law in force in that country other than its rules of private
international law, unless provided otherwise in this Regulation.

Article 21
Public policy of the forum

The application of a provision of the law of any country specified by this Regulation
may be refused only if such application is manifestly incompatible with the public
policy (ordre public) of the forum.

Article 22

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules
of law in respect of contractual obligations, each territorial unit shall be considered as

a country for the purposes of identifying the law applicable under this Regulation.

2. A Member State where different territorial units have their own rules of law in
respect of contractual obligations shall not be required to apply this Regulation to
conflicts solely between the laws of such units.

Article 23
Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not prejudice the application of
provisions of Community law which, in relation to particular matters, lay down conflict-
of-law rules relating to contractual obligations.

Article 24
Relationship with the Rome Convention

1. This Regulation shall replace the Rome Convention in the Member States, except
as regards the territories of the Member States which fall within the territorial scope of
that Convention and to which this Regulation does not apply pursuant to Article 299
of the Treaty.
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2. In so far as this Regulation replaces the provisions of the Rome Convention, any
reference to that Convention shall be understood as a reference to this Regulation.

Article 25
Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to
which one or more Member States are parties at the time when this Regulation is
adopted and which lay down conflict-of-law rules relating to contractual obligations.
2. However, this Regulation shall, as between Member States, take precedence over
conventions concluded exclusively between two or more of them in so far as such
conventions concern matters governed by this Regulation.

Article 26
List of Conventions

1. By 17 June 2009, Member States shall notify the Commission of the conventions
referred to in Article 25(1). After that date, Member States shall notify the Commission

of all denunciations of such conventions.

2. Within six months of receipt of the notifications referred to in paragraph 1, the

Commission shall publish in the Official Journal of the European Union:
(a) a list of the conventions referred to in paragraph 1;

(b) the denunciations referred to in paragraph 1.

Article 27
Review clause

1. By 17 June 2013, the Commission shall submit to the European Parliament, the
Council and the European Economic and Social Committee a report on the application
of this Regulation. If appropriate, the report shall be accompanied by proposals to

amend this Regulation. The report shall include:

(a)a study on the law applicable to insurance contracts and an assessment of the

impact of the provisions to be introduced, if any; and



188

(b)an evaluation on the application of Article 6, in particular as regards the coherence

of Community law in the field of consumer protection.

2. By 17 June 2010, the Commission shall submit to the European Parliament, the
Council and the European Economic and Social Committee a report on the question
of the effectiveness of an assignment or subrogation of a claim against third parties
and the priority of the assigned or subrogated claim over a right of another person.
The report shall be accompanied, if appropriate, by a proposal to amend this
Regulation and an assessment of the impact of the provisions to be introduced.

Article 28
Application in time

This Regulation shall apply to contracts concluded after 17 December 2009.

CHAPTER IV

FINAL PROVISIONS

Article 29

Entry into force and application

This Regulation shall enter into force on the 20th day following its publication in

the Official Journal of the European Union.

It shall apply from 17 December 2009 except for Article 26 which shall apply from
17 June 2009.

This Regulation shall be binding in its entirety and directly applicable in the Member

States in accordance with the Treaty establishing the European Community.

Done at Strasbourg, 17 June 2008.

For the European Parliament
The President

H.-G. POTTERING

For the Council
The President
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J. LENARCIC

2. Rome Convention 1980

Convention on the law applicable to contractual obligations

PRELIMINARY NOTE

The signing on 29 November 1996 of the Convention on the accession of the
Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the Rome
Convention on the law applicable to contractual obligations and to the two Protocols
on its interpretation by the Court of Justice has made it desirable to produce a
consolidated version of the Rome convention and of those two Protocols.

These texts are accompanied by three Declarations, one made in 1980 with
regard to the need for consistency between measures to be adopted on choice-of-law
rules by the Community and those under the Convention, a second, also made in
1980, on the interpretation of the Convention by the Court of Justice and a third, made
in 1996, concerning compliance with the procedure provided for in Article 23 of the
Rome Convention as regards carriage of goods by sea.

The text printed in this edition was drawn up by the General Secretariat of
the Council, in whose archives the originals of the instruments concerned are
deposited. It should be noted, however, that this text has no binding force. The official

texts of the instruments consolidated are to be found in the following Official Journals.

ANNEX
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CONVENTION on the law applicable to contractual obligations (1) opened for

signature in Rome on 19 June 1980

PREAMBLE

THE HIGH CONTRACTING PARTIES to the Treaty establishing the European
Economic Community,

ANXIOUS to continue in the field of private international law the work of
unification of law which has already been done within the Community, in particular in
the field of jurisdiction and enforcement of judgments,

WISHING to establish uniform rules concerning the law applicable to
contractual obligations,

HAVE AGREED AS FOLLOWS:

TITLE |

SCOPE OF THE CONVENTION

Article 1 Scope of the Convention

1. The rules of this Convention shall apply to contractual obligations in any
situation involving a choice between the laws of different countries.

2. They shall not apply to:

(a) questions involving the status or legal capacity of natural persons, without
prejudice to Article 11,

(b) contractual obligations relating to:

- wills and succession,

- rights in property arising out of a matrimonial relationship,

- rights and duties arising out of a family relationship, parentage, marriage or
affinity, including maintenance obligations in respect of children who are not
legitimate;

(c) obligations arising under bills of exchange, cheques and promissory notes
and other negotiable instruments to the extent that the obligations under such other
negotiable instruments arise out of their negotiable character;

(d) arbitration agreements and agreements on the choice of court;
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(c) questions governed by the law of companies and other bodies corporate
or unincorporate such as the creation, by registration or otherwise, legal capacity,
internal organization or winding up of companies and other bodies corporate or
unincorporate and the personal liability of officers and members as such for the
obligations of the company or body;

(f) the question whether an agent is able to bind a principal, or an organ to
bind a company or body corporate or unincorporate, to a third party;

(g) the constitution of trusts and the relationship between settlors, trustees
and beneficiaries;

(h) evidence and procedure, without prejudice to Article 14.

3. The rules of this Convention do not apply to contracts of insurance which
cover risks situated in the territories of the Member States of the European Economic
Community. In order to determine whether a risk is situated in those territories the
court shall apply its internal law.

4. The proceeding paragraph does not apply to contracts of re-insurance.

Article 2 Application of law of non-contracting States

Any law specified by this Convention shall be applied whether or not it is the

law of a Contracting State.

TITLE NI

UNIFORM RULES

Article 3 Freedom of choice

1. A contract shall be governed by the law chosen by the parties. The choice
must be expressed or demonstrated with reasonable certainty by the terms of the
contract or the circumstances of the case. By their choice the parties can select the
law applicable to the whole or a part only of the contract.

2. The parties may at any time agree to subject the contract to a law other
than that which previously governed it, whether as a result of an earlier choice under
this Article or of other provisions of this Convention. Any variation by the parties of the
law to be applied made after the conclusion of the contract shall not prejudice its

formal validity under Article 9 or adversely affect the rights of third parties.
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3. The fact that the parties have chosen a foreign law, whether or not
accompanied by the choice of a foreign tribunal, shall not, where all the other
elements relevant to the situation at the time of the choice are connected with one
country only, prejudice the application of rules of the law at the country which cannot
be derogated from by contract, hereinafter called 'mandatory rules'.

4. The existence and validity of the consent of the parties as to the choice
of the applicable law shall be determined in accordance with the provisions of Articles
8,9 and 11.

Article 4 Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen
in accordance with Article 3, the contract shall be governed by the law of the country
with which it is most closely connected. Nevertheless, a separable part of the contract
which has a closer connection with another country may by way of exception be
governed by the law of that other country.

2. Subject to the provisions of paragraph 5 of this Article, it shall be presumed
that the contract is most closely connected with the country where the party who is
to effect the performance which is characteristic of the contract has, at the time of
conclusion of the contract, his habitual residence, or, in the case of a body corporate
or unincorporate, its central administration. However, if the contract is entered into in
the course of that party's trade or profession, that country shall be the country in
which the principal place of business is situated or, where under the terms of the
contract the performance is to be effected through a place of business other than the
principal place of business, the country in which that other place of business is
situated.

3. Notwithstanding the provisions of paragraph 2 of this Article, to the extent
that the subject matter of the contract is a right in immovable property or a right to
use immovable property it shall be presumed that the contract is most closely
connected with the country where the immovable property is situated.

4. A contract for the carriage of goods shall not be subject to the presumption
in paragraph 2. In such a contract if the country in which, at the time the contract is

concluded, the carrier has his principal place of business is also the country in which
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the place of loading or the place of discharge or the principal place of business of the
consignor is situated, it shall be presumed that the contract is most closely connected
with that country. In applying this paragraph single voyage charter-parties and other
contracts the main purpose of which is the carriage of goods shall be treated as
contracts for the carriage of goods.

5. Paragraph 2 shall not apply if the characteristic performance cannot be
determined, and the presumptions in paragraphs 2, 3 and 4 shall be disregarded if it
appears from the circumstances as a whole that the contract is more closely
connected with another country.

Article 5 Certain consumer contracts

1. This Article applies to a contract the object of which is the supply of goods
or services to a person ('the consumer’) for a purpose which can be regarded as being
outside his trade or profession, or a contract for the provision of credit for that object.

2. Notwithstanding the provisions of Article 3, a choice of law made by the
parties shall not have the result of depriving the consumer of the protection afforded
to him by the mandatory rules of the law of the country in which he has his habitual
residence:

- if in that country the conclusion of the contract was preceded by a specific
invitation addressed to him or by advertising, and he had taken in that country all the
steps necessary on his part for the conclusion of the contract, or

- if the other party or his agent received the consumer's order in that country,
or

- if the contract is for the sale of goods and the consumer travelled from that
country to another country and there gave his order, provided that the consumer's
journey was arranged by the seller for the purpose of inducing the consumer to buy.

3. Notwithstanding the provisions of Article 4, a contract to which this Article
applies shall, in the absence of choice in accordance with Article 3, be governed by
the law of the country in which the consumer has his habitual residence if it is entered
into in the circumstances described in paragraph 2 of this Article.

4. This Article shall not apply to:

(a) a contract of carriage;
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(b) a contract for the supply of services where the services are to be supplied
to the consumer exclusively in a country other than that in which he has his habitual
residence.

5. Notwithstanding the provisions of paragraph 4, this Article shall apply to a
contract which, for an inclusive price, provides for a combination of travel and
accommodation.

Article 6 Individual employment contracts

1. Notwithstanding the provisions of Article 3, in a contract of employment a
choice of law made by the parties shall not have the result of depriving the employee
of the protection afforded to him by the mandatory rules of the law which would be
applicable under paragraph 2 in the absence of choice.

2. Notwithstanding the provisions of Article 4, a contract of employment shall,
in the absence of choice in accordance with Article 3, be governed:

(a) by the law of the country in which the employee habitually carries out
his work in performance of the contract, even if he is temporarily employed in another
country; or

(b) if the employee does not habitually carry out his work in any one country,
by the law of the country in which the place of business through which he was engaged
is situated;

unless it appears from the circumstances as a whole that the contract is more
closely connected with another country, in which case the contract shall be governed
by the law of that country.

Article 7 Mandatory rules

1. When applying under this Convention the law of a country, effect may be
given to the mandatory rules of the law of another country with which the situation
has a close connection, if and in so far as, under the law of the latter country, those
rules must be applied whatever the law applicable to the contract. In considering
whether to give effect to these mandatory rules, regard shall be had to their nature

and purpose and to the consequences of their application or non-application.
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2. Nothing in this Convention shall restrict the application of the rules of the
law of the forum in a situation where they are mandatory irrespective of the law
otherwise applicable to the contract.

Article 8 Material validity

1. The existence and validity of a contract, or of any term of a contract, shall
be determined by the law which would govern it under this Convention if the contract
or term were valid.

2. Nevertheless a party may rely upon the law of the country in which he has
his habitual residence to establish that he did not consent if it appears from the
circumstances that it would not be reasonable to determine the effect of his conduct
in accordance with the law specified in the preceding paragraph.

Article 9 Formal validity

1. A contract concluded between persons who are in the same country is
formally valid if it satisfies the formal requirements of the law which governs it under
this Convention or of the law of the country where it is concluded.

2. A contract concluded between persons who are in different countries is
formally valid if it satisfies the formal requirements of the law which governs it under
this Convention or of the law of one of those countries.

3. Where a contract is concluded by an agent, the country in which the agent
acts is the relevant country for the purposes of paragraphs 1 and 2.

4. An act intended to have legal effect relating to an existing or contemplated
contract is formally valid if it satisfies the formal requirements of the law which under
this Convention governs or would govern the contract or of the law of the country
where the act was done.

5. The provisions of the preceding paragraphs shall not apply to a contract
to which Article 5 applies, concluded in the circumstances described in paragraph 2 of
Article 5. The formal validity of such a contract is governed by the law of the country
in which the consumer has his habitual residence.

6. Notwithstanding paragraphs 1 to 4 of this Article, a contract the subject
matter of which is a right in immovable property or a right to use immovable property

shall be subject to the mandatory requirements of form of the law of the country
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where the property is situated if by that law those requirements are imposed
irrespective of the country where the contract is concluded and irrespective of the law
governing the contract.

Article 10 Scope of applicable law

1. The law applicable to a contract by virtue of Articles 3 to 6 and 12 of this
Convention shall govern in particular:

(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its procedural
law, the consequences of breach, including the assessment of damages in so far as it
is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and
limitation of actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the
event of defective performance regard shall be had to the law of the country in which
performance takes place.

Article 11 Incapacity

In a contract concluded between persons who are in the same country, a
natural person who would have capacity under the law of that country may invoke his
incapacity resulting from another law only if the other party to the contract was aware
of this incapacity at the time of the conclusion of the contract or was not aware thereof
as a result of negligence.

Article 12 Voluntary assignment

1. The mutual obligations of assignor and assignee under a voluntary
assignment of a right against another person (‘the debter’) shall be governed by the
law which under this Convention applies to the contract between the assignor and
assignee.

2. The law governing the right to which the assignment relates shall

determine its assignability, the relationship between the assignee and the debtor, the
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conditions under which the assignment can be invoked against the debtor and any
question whether the debtor's obligations have been discharged.

Article 13 Subrogation

1. Where a person (‘the creditor’) has a contractual claim upon another (‘the
debtor’), and a third person has a duty to satisfy the creditor, or has in fact satisfied
the creditor in discharge of that duty, the law which governs the third person's duty to
satisfy the creditor shall determine whether the third person is entitled to exercise
against the debtor the rights which the creditor had against the debtor under the law
governing their relationship and, if so, whether he may do so in full or only to a limited
extent.

2. The same rule applies where several persons are subject to the same
contractual claim and one of them has satisfied the creditor.

Article 14 Burden of proof, etc.

1. The law governing the contract under this Convention applies to the extent
that it contains, in the law of contract, rules which raise presumptions of law or
determine the burden of proof.

2. A contract or an act intended to have legal effect may be proved by any
mode of proof recognized by the law of the forum or by any of the laws referred to
in Article 9 under which that contract or act is formally valid, provided that such mode
of proof can be administered by the forum.

Article 15 Exclusion of convoi

The application of the law of any country specified by this Convention means
the application of the rules of law in force in that country other than its rules of private
international law.

Article 16 'Ordre public’

The application of a rule of the law of any country specified by this
Convention may be refused only if such application is manifestly incompatible with
the public policy (‘ordre public’) of the forum.

Article 17 No retrospective effect

This Convention shall apply in a Contracting State to contracts made after

the date on which this Convention has entered into force with respect to that State.
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Article 18 Uniform interpretation

In the interpretation and application of the preceding uniform rules, regard
shall be had to their international character and to the desirability of achieving
uniformity in their interpretation and application.

Article 19 States with more than one legal system

1. Where a State comprises several territorial units each of which has its own
rules of law in respect of contractual obligations, each territorial unit shall be
considered as a country for the purposes of identifying the law applicable under this
Convention.

2. A State within which different territorial units have their own rules of law
in respect of contractual obligations shall not be bound to apply this Convention to
conflicts solely between the laws of such units.

Article 20 Precedence of Community law

This Convention shall not affect the application of provisions which, in
relation to particular matters, lay down choice of law rules relating to contractual
obligations and which are or will be contained in acts of the institutions of the
European Communities or in national laws harmonized in implementation of such acts.

Article 21 Relationship with other conventions

This Convention shall not prejudice the application of international
conventions to which a Contracting State is, or becomes, a party.

Article 22 Reservations

1. Any Contracting State may, at the time of signature, ratification, acceptance
or approval, reserve the right not to apply:

(a) the provisions of Article 7 (1);

(b) the provisions of Article 10 (1) (e).

2....(2

3. Any Contracting State may at any time withdraw a reservation which it has
made; the reservation shall cease to have effect on the first day of the third calendar

month after notification of the withdrawal.

TITLE
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FINAL PROVISIONS

Article 23

1. If, after the date on which this Convention has entered into force for a
Contracting State, that State wishes to adopt any new choice of law rule in regard to
any particular category of contract within the scope of this Convention, it shall
communicate its intention to the other signatory States through the Secretary-General
of the Council of the European Communities.

2. Any signatory State may, within six months from the date of the
communication made to the Secretary-General, request him to arrange consultations
between signatory States in order to reach agreement.

3. If no signatory State has requested consultations within this period or if
within two years following the communication made to the Secretary-General no
agreement is reached in the course of consultations, the Contracting State concerned
may amend its law in the manner indicated. The measures taken by that State shall
be brought to the knowledge of the other signatory States through the Secretary-
General of the Council of the European Communities.

Article 24

1. If, after the date on which this Convention has entered into force with
respect to a Contracting State, that State wishes to become a party to a multilateral
convention whose principal aim or one of whose principal aims is to lay down rules of
private international law concerning any of the matters governed by this Convention,
the procedure set out in Article 23 shall apply. However, the period of two years,
referred to in paragraph 3 of that Article, shall be reduced to one year.

2. The procedure referred to in the preceding paragraph need not be
followed if a Contracting State or one of the European Communities is already a party
to the multilateral convention, or if its object is to revise a convention to which the
State concerned is already a party, or if it is a convention concluded within the
framework of the Treaties establishing the European Communities.

Article 25

If a Contracting State considers that the unification achieved by this

Convention is prejudiced by the conclusion of agreements not covered by Article 24
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(1), that State may request the Secretary-General of the Council of the European
Communities to arrange consultations between the signatory States of this Convention.

Article 26

Any Contracting State may request the revision of this Convention. In this
event a revision conference shall be convened by the President of the Council of the
European Communities.

Article 27 (3)

Article 28

1. This Convention shall be open from 19 June 1980 for signature by the
States party to the Treaty establishing the European Economic Community.

2. This Convention shall be subject to ratification, acceptance or approval by
the signatory States. The instruments of ratification, acceptance or approval shall be
deposited with the Secretary-General of the Council of the European Communities (4).

Article 29 (5)

1. This Convention shall enter into force on the first day of the third month
following the deposit of the seventh instrument of ratification, acceptance or approval.

2. This Convention shall enter into force for each signatory State ratifying,
accepting or approving at a later date on the first day of the third month following the
deposit of its instrument of ratification, acceptance or approval.

Article 30

1. This Convention shall remain in force for 10 years from the date of its entry
into force in accordance with Article 29 (1), even for States for which it enters into
force at a later date.

2. If there has been no denunciation it shall be renewed tacitly every five
years.

3. A Contracting State which wishes to denounce shall, not less than six
months before the expiration of the period of 10 or five years, as the case may be,
give notice to the Secretary-General of the Council of the European Communities.
Denunciation may be limited to any territory to which the Convention has been

extended by a declaration under Article 27 (2) (6).
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4. The denunciation shall have effect only in relation to the State which has
notified it. The Convention will remain in force as between all other Contracting States.

Article 31 (7)

The Secretary-General of the Council of the European Communities shall
notify the States party to the Treaty establishing the European Economic Community
of:

(a) the signatures;

(b) deposit of each instrument of ratification, acceptance or approval,

(c) the date of entry into force of this Convention;

(d) communications made in pursuance of Articles 23, 24, 25, 26 and 30 (8);

(e) the reservations and withdrawals of reservations referred to in Article 22.

Article 32

The Protocol annexed to this Convention shall form an integral part thereof.

Article 33 (9)

This Convention, drawn up in a single original in the Danish, Dutch, English,
French, German, Irish and lItalian languages, these texts being equally authentic, shall
be deposited in the archives of the Secretariat of the Council of the European
Communities. The Secretary-General shall transmit a certified copy thereof to the
Government of each signatory State.

In witness whereof the undersigned, being duly authorized thereto, having
signed this Convention.

Done at Rome on the nineteenth day of June in the year one thousand nine

hundred and eighty
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