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MANUSSAVEE BOONSITH: LEGAL MEASURES FOR INFANTICIDE BY MENTALLY ILL
MOTHERS. ADVISOR: ASSOC. PROF. KANAPHON CHANHOM, Ph.D., 173 pp.

This thesis aims at studying the legal measures for infanticide committed by
mentally ill mothers in Thailand. It also studies the concepts and contents of the legal
measures for infanticide in foreign countries in order to analyze, compare, and propose

appropriate legal measures for Thailand.

The study shows that Thailand is confronted with issues regarding infanticide, which
includes unborn child and infant killing, committed by mothers. It also reveals that, by
observing mental symptoms in mothers, a substantial number of mothers have mental
illnesses during pregnancy and postpartum. The symptoms especially depression and
psychosis may impair the mind of mothers which lead to the killing of infants. Despite of the
situation, Thailand's legal measures regarding the sentencing of defendants with mental
health issues are currently not sufficiently and clearly defined for being applied to the
symptoms of mental disorders. As a result, mothers with such mental illnesses may be
imposed punishment as same as ordinary people without any mitigation. In addition, they
are unable to receive treatment for their mental symptoms. When considering the legal
measures in foreign countries, specifically in England and Wales, Canada, Australia’s Victoria
State and New Zealand, infanticide is legislated wherein mothers are sentenced less severely
than other types of killing; while, in the Texas State of the United States of America, general
legal provision is applied to determine the sentence for the mothers in the same manner as

the aforementioned countries.

This thesis, therefore, recommends that Thailand enact legal measures for
infanticide committed by mothers with mental health issues so they can be applied to the
mental symptoms, which cause mothers to kill their infants. This can be achieved by
amending Section 65 and Section 78 of the Criminal Code to enable the court to apply both
sections for the reduction of sentences imposed on maternal offenders, and this will also

ensure a better justice in sentencing.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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! Offences Against the Person Act 1861, Section 58

“Every woman, being with child, who, with intent to procure her own miscarriage, shall unlawfully
administer to herself any poison or other noxious thing, or shall unlawfully use any instrument or other means
whatsoever with the like intent, and whosoever, with intent to procure the miscarriage of any woman, whether
she be or be not with child, shall unlawfully administer to her or cause to be taken by her any poison or
other noxious thing, or shall unlawfully use any instrument or other means whatsoever with the like intent,
shall be guilty of felony, and being convicted thereof shall be liable... to be kept in penal servitude for life...”

2 Infant Life (Preservation) Act 1929, Section 1

“(1) Subject as hereinafter in this subsection provided, any person who, with intent to destroy the

life of a child capable of being born alive, by any wilful act causes a child to die before it has an existence



7

ANULANANAUANEIEATIA NA1IFD AURAFIUYIITLIgNIITUALATNTUJauGuasile
meauluntitungn® aunseisienansss 28 dUai daumnuRagIuiaIeinvzisuAteNy

AT3A 28 FUMINAUNTENIAABANNATIINT LNBANATBINITNNDILATINAINITOAREADBNINT

o

Fnld FaaruiagrwianeiadunsUatorinwesnnuiiniinssyin sewinenuiagiui

[
Y &Y

WLAAURATINENE DU Suliunnd1sainnguanevesineflifiunUygRuinty waz

v 1

NAIINNNITNARBABINUINIRILAITIILIATUANNANATBINUNNUBNEINUAIURARD

(%
Y

W0 aAURRFINEEDY (Murder) wazAuingugngaulaelidianun (Manslaughter) 719
a0 v [ vee ] = [ wee !
sy e dumeltunianuaewasnsdiussumdums it aunaua g
winnguineaglinnufuasemisnluasssiisliauisanasnsenud@infing us

Y L%

AlundyalRrnuansdifuisaaiunsoginisaanssalanunguung narafe lunsdinieng
6 1 a [ 6 a 6 o @ ! v :.’I 6 1 I
A33NElaiiiy 24 dUav wazliweunnd 2 AuviAIANIY Mndinsanssaneliasiiniy
= | Aa - a a Yo A Aaaa a o I3
WHER0TIN AUNNNIENTOFUNINTN VBINRIAIATIAUUNTOVRIUATNITINVRINYIAIATIA
wsemnnsnileniainaenaanuiudiazlasuaunInIiIuIINANNEAUNANI9I1aNIE

W303Ate Nau1308fn13iAssAta” sudunguunenAuasewnsnilsenisuds uonani

independent of its mother, shall be guilty of felony, to wit, of child destruction, and shall be liable on
conviction thereof on indictment to penal servitude for life:

Provided that no person shall be found guilty of an offence under this section unless it is proved
that the act which caused the death of the child was not done in good faith for the purpose only of preserving
the life of the mother.

(2) For the purposes of this Act, evidence that a woman had at any material time been pregnant
for a period of twenty-eight weeks or more shall be primad facie proof that she was at that time pregnant of
a child capable of being born alive.”

®> Emily Jackson, Medical Law: Text, Cases, and Materials, 3 ed. (Oxford: Oxford University, 2013),
703.

* yiosh fiusniug, yuweddmilunguangenn, Ruvindail 3 (ngavmamuns: Jnyay, 2556), 114.

5 Abortion Act 1967, Section 1(1)

“(1) Subject to the provisions of this section, a person shall not be guilty of an offence under the
law relating to abortion when a pregnancy is terminated by a registered medical practitioner if two registered
medical practitioners are of the opinion, formed in good faith—

(a) that the pregnancy has not exceeded its twenty-fourth week and that the continuance
of the pregnancy would involve risk, greater than if the pregnancy were terminated, of injury to the physical

or mental health of the pregnant woman or any existing children of her family; or
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(b) that the termination is necessary to prevent grave permanent injury to the physical or
mental health of the pregnant woman; or
(c) that the continuance of the pregnancy would involve risk to the life of the pregnant
woman, greater than if the pregnancy were terminated; or
(d) that there is a substantial risk that if the child were born it would suffer from such
physical or mental abnormalities as to be seriously handicapped.”
® The Law Commission, " MURDER, MANSLAUGHTER AND INFANTICIDE Project 6 of the Ninth
Programme of Law Reform: Homicide 2006," accessed 8 September 2017,
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/228782/0030.pdf.
" J.C.M. Matheson, "Infanticide," Medico-Legal & Criminological Review 9 (1941): 135.



79

’e)iJ’]“U’Nﬂ’e)UFJﬁI‘ViiJﬁQﬂiJL mwmswmsn‘lmuwmuu Lﬂ@‘mﬂﬁ’l’]ﬂJBBULLEWI’NL‘WﬂGU@ﬂﬁiUQ

Y

= [J ) LY Y & o a A = 1 a
nnagyiauduausuly VNENLﬂ@(ﬂﬁ’]‘U’]‘U&LuLﬁ@ﬂﬂ’]iﬂﬁﬂi@lﬁluﬂﬁﬂﬂ{]Uﬂ’} ANUTIAINNNT

v 6 (%

ﬂ’JUﬂllﬂ']iL’ﬂiiUWHﬁ LazenIINISELTInG Qi‘u‘ﬂ’ﬁﬂ ‘Lummswaaﬁmssw 16 Un15ANTeDa

]

AANTTUMANAVBINAS NIABDIVYINTTUNTILANNIINIU UATNITENNNTTUYBIYAT

o

U =

wanausaiiudy mewnll Sganidsesnnguuneviatsatudeidaninvesdeny vidsluly

Ao NHNNIEAUIU (Poor Law) A.A. 1576 "U\‘iL‘UUﬂQWQJ’]EJ ﬁmiaamimLLazqmuaﬂama

[y

maiéfmgwmaﬁl,aq nieitlallfursnuisldsuanunaduislunisnguuisuagnisdan

(%
LY o

sdondanedodnmaain tilelisnminfivessvedulrdatutiowaon1ee1unisiiy

<9

d)

[
Y

faziudasiodlnudnan MmeaNIELIReINgUIeilies dwaliinisunUanisnnsss
uansemsniduynsusnause’

vV dy | % o Vo v} wa 1

AIYLIRRULDY 1wl w.e. 2167 igammﬂmﬂmmuwaziwugyfymmimqmuaﬂ
Au5a (Stuart Bastard Neonaticide Act) ngnunsatuillaasiaunduiivguduii n1siyas
vomganlilaausadedinas wazngeiulsuntanisminssavesmuies Tidulivgiulinouin
NYIUUTAMURAFINEYRATVBIOU NTaUAITRFUTYEIUAINE 1IN Aasduneuyanaly

' Y a A Aa &£ o | m o o & | & % )

nMTIsniuAnudein Fsinasdiulugliannsadnduiuintuld tazsesdnewlszns
n°

naIsswnasaniiniseauldnsesivdya@nisdiunsuenausa 1013
WasuWUaIs g uelulas uenIzuUNITUIUNITYASITUNINOIYI NE1IAD TEUY
n3zUIUNITERsITUNISOIYIINITRLINISRIIsA AR luduea Taedeiivaseisnany
nanetdundslunseuiuiasanuera waznszuliunsiatsanlutumaldszuunanniuin

[
¥ = a

890U Fadudviin1siduigausene unangIu Aty Wigan1sunUan1saasnynsuen

Y

(%
v a v v a

ausa daluiieananazdndulrinasfaasulnelssnistin MegalinnsInIN ¥I15ainelne

A = av o Y o N o
NINBIYIMNUAITH T UL 5’3115]@ﬂ']iaﬂim@milla’]llqiﬂﬂqﬂﬂllr]ﬁl‘lfﬂ qumUﬂmjﬁﬁww 18 E}l

q

v a

a % a a4 A aNa a ' 10
W‘W']ﬂi‘_}’]"ﬂ\‘i%aﬂLaENV]ng@aUIWUﬂﬁgﬁqiﬂjmiuﬂ@ﬂ'ﬁ‘?ﬂcl/]']iﬂ

8 Arlie Loughnan, "Gender. ‘Madness’. and Crime: The Doctrine of Infanticide," in Manifest Madness:
Mental Incapacity in the Criminal Law (Oxford: Oxford University, 2012), 203-204.
° Eric Vallillee, "Deconstructing Infanticide," Western Journal of Legal Studlies 5, no. 4 (2015): 2.

% Loughnan, "Gender. ‘Madness’. and Crime: The Doctrine of Infanticide," 206.
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“Where a woman, by any wilful act or omission, causes the death of her newly-born child, but at
the time of the act or omission she had not fully recovered from the effect of giving birth to such child, and

by reason thereof the balance of her mind was then disturbed, she shall, notwithstanding that the
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circumstances were such that but for this Act the offense would have amounted to murder, be guilty of
felony, to wit of infanticide, and may for such offense be dealt with an punished as if she had been guilty of
the offense of manslaughter of such child.”

2 Matheson, "Infanticide," 136.

2 Anne-Marie Kilday, A History of Infanticide in Britain: c. 1600 to the present (Basingstoke: Palgrave
Macmillan, 2013), 187-8.

? Ibid., 188.
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! Infanticide Act 1938, Section 1(1)

“Where a woman by any wilful act or omission causes the death of her child being a child under
the age of twelve months, but at the time of the act or omission the balance of her mind was disturbed by
reason of her not having fully recovered from the effect of giving birth to the child or by reason of the effect
of lactation consequent upon the birth of the child, then, if the circumstances were such that but for this Act
the offence would have amounted to murder or manslaughter, she shall be guilty of felony, to wit of
infanticide, and may for such offence be dealt with and punished as if she had been guilty of the offence of
manslaughter of the child.”

*2 The Law Commission, " MURDER, MANSLAUGHTER AND INFANTICIDE Project 6 of the Ninth
Programme of Law Reform: Homicide 2006."

* Child and Ormerod, Smith and Hogan's Essentials of Criminal Law, 205.

** Jonathan Herring, Criminal law : the basics (London: Routledge, 2010), 22-3.

% Child and Ormerod, Smith and Hogan's Essentials of Criminal Law, 206.
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* Ibid., 204.

> The Law Commission, " MURDER, MANSLAUGHTER AND INFANTICIDE Project 6 of the Ninth
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that at the time of the act or omission the balance of her mind was disturbed by reason of her not having
fully recovered from the effect of giving birth to the child or by reason of the effect of lactation consequent
upon the birth of the child, then the jury may, if the circumstances were such that but for the provisions of
this Act they might have returned a verdict of murder or manslaughter, return in lieu thereof a verdict of
infanticide.”

‘' R. v. Gore, [2007] EWCA Crim 2789

2 Criminal Law Policy Unit Ministry of Justice, "Partial Defences to murder: loss of control and
diminished responsibility; and infanticide: Implementation of Sections 52. and 54 to 57 of the Coroners and
Justice Act 2009," accessed 16 December 2017, http://www. justice. gov. uk/ downloads/ legislation/ bills-
acts/circulars/moj/2010/circular-12-2010-coroners-justice-act-homicide-provisions.pdf.

“ Ibid.

% Child and Ormerod, Smith and Hogan's Essentials of Criminal Law, 205.

* Ibid.
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(2) Homicide is culpable or not culpable.

(3) Homicide that is not culpable is not an offence.

(4) Culpable homicide is murder or manslaughter or infanticide.”

% "Abortion in Canada," accessed 3 April 2018, https://westernlifeline.ncln.ca/abortion-in-canada/.

% Criminal Code of Canada, Section 287

“(1) Every one who, with intent to procure the miscarriage of a female person, whether or not she
is pregnant, uses any means for the purpose of carrying out his intention is guilty of an indictable offence and
liable to imprisonment for life.

(2) Every female person who, being pregnant, with intent to procure her own miscarriage, uses any
means or permits any means to be used for the purpose of carrying out her intention is guilty of an indictable
offence and liable to imprisonment for a term not exceeding two years.”

0 Kaevan Gazdar, Feminism's Founding Fathers: The Men Who Fought for Women's Rights (Croydon:
John Hunt, 2016).

51 Criminal Code of Canada, Section 238

“(1) Everyone who causes the death, in the act of birth, of any child that has not become a human
being, in such a manner that, if the child were a human being, he would be guilty of murder, is guilty of an
indictable offence and liable to imprisonment for life.

(2) This section does not apply to a person who, by means that, in good faith, he considers

necessary to preserve the life of the mother of a child, causes the death of that child.”
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3 Canadian Children's rights council, "Revisiting Canada's infanticide law," accessed 3 December 2017,
https://canadiancrc.com/Newspaper_Articles/Edmonton Journal Revisiting Canadas_infanticide law_12NOVO
6.aspx.

** Ibid.

% Winifred H Holland, "Murder and Related Issues: An Analysis of the Law in Canada," in The Law of

Murder: Overseas Comparative Studies (The Law Commission, 2005), 26.



93

NOVINIEDTIT A.A. 1948 waz N1suNludszananguaneaIy A.e. 1955 Faaunsnesunels

v

S
4.2.2.1 mMsuAladszarang ey a.e. 1948

winsudluvszaanangmneenglundusnasdatude a.a. 1948
AMendannfilsemadinguuasnadiinisveduldnse sty Rsinisn a.e. 1938 Fadu
wszsvyRatuiidesinng win1suAlalszaIanguuIe kAU N BN TZI Y QR
gm1sn a.a. 1922 FudunsesedydRatuusnidudusuy é’aﬁﬂimgiummw 262 (2)
UIELANYMUNLDIYIMAUIAT AINT

“nigalalngianuinsemiowniiunsnse e uumg

Ifynsnisnusauin deunnaruenie ludnaiudngiue

HounTenmAng I Segauaus v ideunn iy

718 9711UvalznTEI1%T0NALIUNISATEN) Neaitudl

v
a v o

anminleidnund Aaginaiingaiugslaiiuiiese

[

auysel suiduuaninnislinuidayasnisndinai

VeJadunNsLIIAIINARF UM ITN

va ¥ v <

nuntyaRdisauaziiulainuins 262 (2) danulndiAeedy

o

Wiz 1vUnyelAgmsn a.e. 1922 ag1eann tnsanizegedinsldmi “unsnisnusniia”

A7}

FINNWNRDIANURAUNANITN AD “HaNNITWANTAYATNITN” Feuddsaesragly

' 1%
S a =

Wadgnilasasinearininwiluafogiaguiminiululssinasinguuaziiad walad

va o |

AnuWivresinnwssundydRdinanduniungnsuileUssanangmingeigdnas

o

luad R. v. Marchello 3taglaginynseny 4 1nauA3avanu lagen

'
= 1

1 TuvauenseinAuindaeleIn1sInadsn Feieunnnegnyulaled

[ |

Vo50d
Y

1 @ 1

AAUINALAY

(%
v a 1 Y £

LifiauiailonnnAnuinadsn nasniiaueanyuiideduiuintu giininy) McRuer

Y

% Criminal Code of Canada, Section 262 (2)

“A woman who by wilful act or omission causes the death of her newly born child shall be deemed
not to have committed murder or manslaughter if at the time of the act or omission she had not fully
recovered from the effect of giving birth to such child and by reason thereof the balance of her mind was

then disturbed, but shall be deemed to have committed an indictable offence, namely infanticide.”
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" Cunliffe, "Infanticide: Legislative History and Current Questions," 100.

%8 Criminal Code of Canada, Section 2

“newly-born child means a person under the age of one year.”

¥ Cunliffe, "Infanticide: Legislative History and Current Questions," 102.

€ Criminal Code of Canada, Section 233

“A female person commits infanticide when by a wilful act or omission she causes the death of her

newly-born child, if at the time of the act or omission she is not fully recovered from the effects of giving birth
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to the child and by reason thereof or of the effect of lactation consequent on the birth of the child the
balance of her mind is then disturbed.”

®' R. v. Smith, [1976] 24 Nfld & PEIR 161.

2 Kirsten Johnson Kramar and William D. Watson, "Canadian Infanticide Legislation. 1948 and 1955:
Reflections on the Medicalization/Autopoiesis Debate," Canadian Journal of Sociology 33, no. 2 (2008): 238.

% R. v. Coombs, [2003] ABQB 818
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 April J. Walker, "Application of the Insanity Defense to Postpartum Disorder-Driven Infanticide in
the United States: A Look Toward the Enactment of an Infanticide Act," University of Maryland Law Journal of
Race, Religion, Gender and Class 6, no. 1 (2006): 205-6.

% Holland, "Murder and Related Issues: An Analysis of the Law in Canada," 26-7.

% vallillee, "Deconstructing Infanticide," 1-2.

" Holland, "Murder and Related Issues: An Analysis of the Law in Canada," 26.

% R. v. Smith, [1976] 24 Nfld & PEIR 161.
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 Criminal Code of Canada, Section 243

“Every one who in any manner disposes of the dead body of a child, with intent to conceal the fact
that its mother has been delivered of it, whether the child died before, during or after birth, is guilty of an
indictable offence and liable to imprisonment for a term not exceeding two years.”

™ Holland, "Murder and Related Issues: An Analysis of the Law in Canada," 26-7.

" Lalli, [1993] B.C.J. No. 2010

2 Holland, "Murder and Related Issues: An Analysis of the Law in Canada," 27.

” pnuiiasiedinvesuauianduduiisiiudinguuazinad fo wiaduanuiingiusingdu (Murden) uaz
miiagiughiulagliaaun (Manslaughter) susaufanisnsssiiifianuvhHeusggnnssyinfaudnnumeuasnis
ﬂixﬁﬂmaﬂizmwLﬂum&ﬂﬁ;ﬁ?}luﬁmdmmma 1U509 David G. Bayliss, "Murder, Manslaughter or Infanticide -
Culpable Homicide Under Canadian Law," accessed 23 December 2016, http://davidgbayliss.com/murder-
manslaughter-infanticide-culpable-homicide-canadian-law/.

"% Criminal Code of Canada, Section 237

“Every female person who commits infanticide is guilty of an indictable offence and liable to
imprisonment for a term not exceeding five years.”

> Criminal Code of Canada, Section 235 (1)
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“Everyone who commits first degree murder or second degree murder is guilty of an indictable
offence and shall be sentenced to imprisonment for life.”
'8 Victoria Law Reform Commission, "Law of Abortion: final report," accessed 3 April 2018,

http://www.lawreform.vic.gov.au/content/law-abortion-final-report-html-version.
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" Abortion Law Reform Act 2008, Section 5
“Termination of pregnancy by registered medical practitioner after 24 weeks
(1) A registered medical practitioner may perform an abortion on a woman who is more than
24 weeks pregnant only if the medical practitioner—
(a)  reasonably believes that the abortion is appropriate in all the circumstances; and
(b) has consulted at least one other registered medical practitioner who also reasonably
believes that the abortion is appropriate in all the circumstances.
(2) In considering whether the abortion is appropriate in all the circumstances, a registered
medical practitioner must have regard to—
(a)  all relevant medical circumstances; and
(b)  the woman's current and future physical, psychological and social circumstances.”
8 Victorian Law Reform Commission, Defences to Homicide: Final Report ( Victoria: Victorian

Government, 2004), 256.
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% Sentencing Act 1991, Section 109 Penalty Scale fAnunli Level 6 Imprisonment @® Iwiﬂﬁﬁf‘]ﬂﬁdqm
TaiAu 5 Y

81 Crimes Act 1958, Section 6

“(1) Where a woman by any wilful act or omission causes the death of her child, being a child under
the age of twelve months, but at the time of the act or omission the balance of her mind was disturbed by
reason of her not having fully recovered from the effect of giving birth to the child, or by reason of the effect
of lactation consequent upon the birth of the child, then, notwithstanding that the circumstances were such
that but for this section the offence would have amounted to murder, she shall be guilty of the indictable

offence of infanticide and be liable to level 7 imprisonment.
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(2) Where upon the trial of a woman for the murder of her child, being a child under the age of
twelve months, the jury are satisfied that she by any wilful act or omission caused its death, but that at the
time of the act or omission the balance of her mind was disturbed by reason of her not having fully recovered
from the effect of giving birth to the child or by reason of the effect of lactation consequent upon the birth
of the child, then the jury may, notwithstanding that the circumstances were such that but for the provisions
of this section they might have returned a verdict of murder, return in lieu thereof a verdict of infanticide.

(3) Nothing in this Act shall affect the power of the jury upon a charge of murder of a child to return
a verdict of manslaughter, or a verdict of not guilty on the ground of insanity.”

8 Viictorian Law Reform Commission, Defences to Homicide: Final Report, 256.
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“win e yanaideging 17 97
% Sentencing Act 1991 Section 109 Penalty Scale fiwunlii Level 6 Imprisonment fa InwdiAnggals
Wi s
% Crimes Act 1958, Section 6
“(1) If a woman carries out conduct that causes the death of her child in circumstances that would
constitute murder and, at the time of carrying out the conduct, the balance of her mind was disturbed
because of—
(a) her not having fully recovered from the effect of giving birth to that child within the
preceding 2 years; or
(b) a disorder consequent on her giving birth to that child within the preceding 2 years—

she is guilty of infanticide, and not of murder, and liable to level 6 imprisonment.”
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8 Victorian Law Reform Commission, Defences to Homicide: Final Report, 266-T7.

87 Crimes Act 1958, Section 6

“(2) On an indictment for murder, a woman found not guilty of murder may be found guilty of
infanticide.”

8 Victorian Law Reform Commission, Defences to Homicide: Final Report, 256.
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# Crimes Act 1958, Section 6
“(3) Nothing in this Act affects the power of the jury on a charge of murder of a child to return a

verdict of not guilty because of mental impairment.”
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P BPJ, " Termination Law in New Zealand," accessed 3 April 2018,
https://bpac.org.nz/bpj/2010/top/docs/bpjse_top law_page3.pdf.

! R v Henderson [1990] 3 NZLR 174 (CA); Courtney Naughton, "Abort Mission: A Recommendation for
Reform of New Zealand’s Abortion Law" (A dissertation submitted in partial fulfilment of the degree of Bachelor
of Laws (with Honours), University of Otago, October 2016), 13.

% Crimes Act 1961, Section 182

“Killing unborn child

(1) Everyone is liable to imprisonment for a term not exceeding 14 years who causes the death of
any child that has not become a human being in such a manner that he or she would have been guilty of
murder if the child had become a human being.

(2) No one is guilty of any offence who before or during the birth of any child causes its death by
means employed in good faith for the preservation of the life of the mother.”

% Crimes Act 1961, Section 160

“Culpable homicide

(3) Except as provided in section 178, culpable homicide is either murder or manslaughter. ” 4

section 178 flaANHAAZIUENIIN
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 Warren Brookbanks, "Case Note: Unpacking The Elements Of Infanticide — A Canadian Approach R
V Borowiec," New Zealand Criminal Law Review (2016): 97-8.
% Ppeter John Dean, "Child homicide and Infanticide in New Zealand," International Journal of Law

and Psychiatry 27 (2004): 341.
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% Crimes Act 1961, Section 178

“(1) Where a woman causes the death of any child of hers under the age of 10 years in a manner
that amounts to culpable homicide, and where at the time of the offence the balance of her mind was
disturbed, by reason of her not having fully recovered from the effect of giving birth to that or any other child,
or by reason of the effect of lactation, or by reason of any disorder consequent upon childbirth or lactation,
to such an extent that she should not be held fully responsible, she is guilty of infanticide, and not of murder
or manslaughter, and is liable to imprisonment for a term not exceeding 3 years.”

°7 Brookbanks, "Case Note: Unpacking The Elements Of Infanticide - A Canadian Approach R V

Borowiec," 98.
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% Crimes Act 1961, Section 178
“(2) Where upon the trial of a woman for the murder or manslaughter of any child of hers under

the age of 10 years there is evidence that would support a verdict of infanticide, the jury may return such a
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verdict instead of a verdict of murder or manslaughter, and the defendant shall be liable accordingly.
Subsection (2) of section 339 shall be read subject to the provisions of this subsection, but nothing in this
subsection shall affect the power of the jury under that section to return a verdict of manslaughter.”

% Crimes Act 1961, Section 178

“(3) Where upon the trial of a woman for infanticide, or for the murder or manslaughter of any child
of hers under the age of 10 years, the jury are of opinion that at the time of the alleged offence the balance
of her mind was disturbed, by reason of her not having fully recovered from the effect of giving birth to that
or any other child, or by reason of the effect of lactation, or by reason of any disorder consequent upon
childbirth or lactation, to such an extent that she was insane, the jury shall return a special verdict of acquittal
on account of insanity caused by childbirth.”

100 Crimes Act 1961, Section 178
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“(4) If the jury returns a special verdict under subsection (3), the Judge must order that the woman
be examined by 2 medical practitioners and the following provisions apply:

(a) pending the receipt by the Judge of certificates from the medical practitioners, the
woman must be detained in a place that the Judge thinks appropriate, and that place must be one of the
following:

(i) a hospital within the meaning of the Mental Health (Compulsory Assessment
and Treatment) Act 1992:

(i) a facility within the meaning of the Intellectual Disability (Compulsory Care
and Rehabilitation) Act 2003:

(iii) a prison:

(b) if each of the medical practitioners certifies that the woman is no longer insane and
that she is in no need of care and treatment in a hospital within the meaning of the Mental Health
(Compulsory Assessment and Treatment) Act 1992 or in a facility within the meaning of the Intellectual
Disability (Compulsory Care and Rehabilitation) Act 2003, the Judge must order that the woman be discharged

from custody immediately.”
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01 American Civil Liberties Union of Texas, "Know Your Rights: Abortion in Texas," accessed 17 April
2018, https://www.aclutx.org/sites/default/files/field_documents/abortionkyr_final.pdf.

192 Ibid.

19 Aa@dnn Usnd, aaruduniuasnann5l9da35lussvudianaiuasnouauasd, Ausinsad 5
(NFUNMWLMUAS: ey, 2560), 71.

19 walker, "Application of the Insanity Defense to Postpartum Disorder-Driven Infanticide in the United

States: A Look Toward the Enactment of an Infanticide Act," 207.
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105 Texas Penal Code, Section 8.01

“(a) It is an affirmative defense to prosecution that, at the time of the conduct charged, the actor,
as a result of severe mental disease or defect, did not know that his conduct was wrong.

(b) The term "mental disease or defect” does not include an abnormality manifested only by
repeated criminal or otherwise antisocial conduct.”

106 Philip J. Resnick, "The Andrea Yates Case: Insanity on Trial," Cleveland State Law Review 55 (2007):
153.

07 Sue Titus Reid, Criminal law, 9™ ed. (New York: Oxford University, 2013), 118.

1% ngmneerqvemaigvndalifiin capital murder daflaumanensafu first degree murder Tusmg

"Texas First Degree Murder Laws," accessed 23 December 2016, http://statelaws.findlaw.com/texas-law/texas-

first-degree-murder-laws.html.



114

wnndwenialalinislutueaindiasdugtheniionnsuinfiansimaesnwan uidiae
fapdlasulnudnannaentiin deunlul w.ea. 2549 (p.A. 2006) AAanssainduAAndy lagln

Jaglifeasulnuilenininadse wasinasdedlasunissnwiluaniuneruiaveasy '

=~ a o o & = =

amguilaniinlilunisiiansanafvesenatudiu lilauisaendesiodlad1i5a lesaind

' ' o
a A 0%

AAWNNINIUNTIIAAIUTIUIT F1E8NTIVATINITNTLIINVBIRULRLTUFINRA T19T5nT

3
bee

[

Ya&UNNI19199LUIINNIANITALNNEG LTDINIALNNGVUAINA L ASUNI5TIRUTRe
winausens lusasiidawnvgvinudu o ndulinnuiivieseuluwindugauunndias

[

= | Ay a & Aa & a | % o ~
Feludmilglsuiiauiuil msndsunmdidnanulidaenadasiu o19liamnunainaig
v a1 U @y A add a £ o ) P
Wlaveswnndilinssiunle Wesainnsaiifinvuiunisuiuldung 65 Ussanangvuie
ghle
1 I3 a 6 1 qy/ 1 Y a 1 a
2819l5AMUIALNNEVITUTY AaunlalDnANusaAIa TuAR State of Texas v.
=~ o Py o a [ ' I
Laney @e3taslasinyns 3 AUTRIRUNIEnaIIINNITAaanuasAuN 3 lnga1vinduadny
USEaIAURINTZhaN T990LM35 9l uPARIALTNALASIAUARNDUDENILIN WARALNNENIULRL

ndulianuiuindnasluadilisinnisnssivesnuiianuis Fednsasdedunadndu

v o [ Y a L [ ' el
wiszhedaadugdamInunmdauningnn
4.5.2 519N ugA U iIENUSZUIaN MINE8IY 1 BINAS TN N T

Tt .6, 2552 @UNTINANIEUNUIT Y TVRASTWMNGA Jessica Farrar wawely
finsudluisdudszaanguuneoin leeglusieanguunsudloiiiuiug dnsszyiaainy

& a

Hurwasmuiudulumsinguneativl awseaguliidemeiiivssfuieatulse
madnnwmdinaen  dedinansznuseansauazasouaInaeduideilduauals
otrannlugaed we. 2549-25520audilad Yates uazadadu q MvluseiulaisuasUszine
Aeafunsdiinsmainyasvesnu Wesanliefiee1n1smedned1asunss sassmndaldd
nsfnwlsansdnnandsanon lnewuioinisassuiudlofinssduazeinisaunnnseg

1o 1 Unendsraenyns vaanasnssaunsalrivaeaundyivesuainivainaen ail

199 Reid, Criminal law, 93.
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"7 Penal Code Section 19.02 is amended by Section 1 Bill C.S.H.B.A No.A3318

“(e) the punishment stage of a trial in which a defendant has been found guilty of causing the death
of a child to whom the defendant gave birth within the 12-month period preceding the child ’s death, the
defendant may raise the issue as to whether the defendant caused the child ’s death because the
defendant’s judgment was impaired as a result of the effects of giving birth or the effects of lactation following
the birth. If the defendant proves the issue in the affirmative by a preponderance of the evidence, the offense
is a state jail felony.”

18 gusan Hatters Friedman and Renée Sorrentino, " Commentary: Postpartum Psychosis, Infanticide,
and Insanity— Implications for Forensic Psychiatry," Journal of the American Academy of Psychiatry and the

Law Online 40, no. 3 (September 2012): 327.
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University, 2015), 206.
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Y Victorian Law Reform Commission, Defences to Homicide: Final Report.
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