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# # 5985984834 : MAJOR LAWS

KEYWORD: Precontractual Obligation
Nattiya Tontrakulwanit : LEGAL PROBLEMS OF PRECONTRACTUAL OBLIGATIONS. Advisor: Prof.
Sanunkorn Sotthibandhu, Dr.Jur.

According to Commercial and Civil Code, this code has no a definition of precontractual obligation
and precontractual liability. As a result, this undefinition leads to create a legal problem which is an
appropriate regulation for the damaged party entitle to claim for compensation on wasting times,
opportunities, and other necessary expands during the negotiating period. These damages have no the
contract to be based as ground of action to claim for a compensation. This thesis has an objective to compare
regulation between Thailand and other countries for finding that the parties entering to negotiate have an

obligation including right and duty during the precontractual period.

The research found that principle of good faith bringing morality into the part of regulation. Refer
to Germany, morality in law allows the parties to negotiate in the good faith. However, the definition of “Duty”
is too wide and unclear in case of security for damaged person from the other person failing to comply with
the precontractual duty. Therefore, the precontractual obligation and duty create fairness and protection
rather than none of the precontractual obligation and duty. The reason is that if the party fails to comply with

the obligation of good faith, the damaged party shall entitle to claim for a compensation.

Writer suggests the way to resolve the problem by amending the regulation on the negotiation
with good faith into the principle of contract as same as French regulation due to damages arising during the
negotiation process. Furthermore, a concept of Germany regulation should be adapted as a model law of Thai
regulation for ruling that the duty of action taken in good faith is an obligation which the parties shall comply
with; otherwise, the party failing to do this shall be obligated. Moreover, during the time of which the
regulation has no amendment, it might adjust the principle of good faith under the section 5 of the Civil and
Commercial law to remedy the damage as the Germany law before the amendment of the law. The law
should be amended in order to clearly creat a scope of the certain rule for the party to comply during

the precontractual period.

Field of Study: Laws Student's Signature .......cccoeeeveveenens

Academic Year: 2018 AdVisor's Signature ........cceveereeeenn
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AIUNOUEE” (“Schuld” Legal Duty) wag “AusUln” (“Haftung” Liability) vinlwiin
ngvnewesiunateauliihnsAnwaulsdeasUlunwiieaiuiu Amira Tnaidunisuans
TiFudatinnuduiusuasamuuansessrinamifeungmneuazausuiia Alsils
$1e8seguugum sy Iimansvasmundlnoamnzusifeiuiuanudume Junad
anunsathunuiuldldfudemiflunnssuunguine wmnuAadesnisutauenauusising
sgwhathfimungraneuazanuiufiadenudaausnniudle Professor Otto von Gierke
vins@nuuaglvidesunafatuniifiniunguung (Schuld) wag Anusuiia (Halftung)

WA lUUYBN F9Tl

> This is Dernburg’s definition, Pandekten II, 1886, p.1 Cited in Hubner, R., Vinogradoff, P., and Walz,
W. E., A History of German Private Law Translated by Philbrick, F. s. (USA, Boston: S.J.Parkhill &

Co, 2011). p.464.
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Professor Gierke 85U1931 Legal Duty w3elun1wigesiu As Schuld
firnumngegnanimngs wihfinungmaneg (Rechtliches Sollen) @auAnuming
Tnevhluazuansliiiudsnsiiogues “wiit” Tudnuariiinslrionlilengvnevsed
Arautiueu Wunsazoufisenudaludomesaufiiusivnngiuiesnnguune
fmualy wonfinsunldfseluil’

1. wihinungvsngvasgnuil (Schuldnerschuld) Weiinsnanfmil

¥ v '
Y a

mungunedinagiinlufmilludnvegnuiluduiuwsn Fwmdvesgnuiitunfe wihfin

a A

npuanglunisdesufuRnistrsenil (Leistensollen) Tnemhfilunisdseniididud
o ¥ S a wa o -S| ' = !
nguneivualivignuilujuRnistrsenilegnslaegrmiadunisiamsingaaziuuey

sudunaunneuduiusiintusazlasuanuduasosmungmang wiindunifiie

£
=

PNy ANUTEIUTRsdyy Rz Tuediunihnlumsujinnistisevilvesgnuil ns
UfURNstsznliiuuenanezlianwazueanis “nszvinig”sudunstissuilu@euin

(positive) ud? aiinsuuRnstrsenilludnuazuainis “linseyiinig” w3e “nseniv’

gulumstseniludeau (negative) 8nme tnalunsalngnuilfimihfniagsedlinsgviinis

Tnesulunsiane IngUszasdvosdyn

2. ennungvsnevandmil (Glaubigerschuld) Tngdaulvigjiile

¥ <

Na209A131 wihieungune dnastintuteminlunsufuRnistissuiivesgnuiilu

Y

v v

uAULIN usanngefvesnguinewesiuatendlauansdiautsdeinaasend Aty

o

1%
P

npmneiwesusRNLarngrinewesiulugadeqan wilfanmsodu “gauil”
(Schuldnen) lévilouu 1losarnanudniAeaty Schuld ﬁgaaguuﬁugmﬂmmmﬁm
Aeafunihitienuadidmualileengrane laodwmilesdifnihiduinientuiugnuian
auduiusanilsewiaiisaesde Taengunesmuslidwmiiniilunissensuns

(v

U URAnstseniiaunedyayrandiegeuynitu naientevilaae Wmilimiinnungrang
lumsnszinisrsessaiunseinnisegulaegranilanelvaenadesiunsdrsevilvesgnnil
Professor Rudolf Hubner lalansminuniiuin wifinungmuneves
Wntisguavinvesgnuillulile iWeswnwihivesdmillunisdesnseyiniseddlaegns
= 5 < o . 1 v o dy A
nilsudunisuanseeanluguvesnsgnnsesi (passive) wandnsainuivesgnuil Mdunis
waneanludnuuEeIN1INTEy (active) Aeliy vihtludnuwagan1sgnnIeyilagunves

WntiRslianunsaidilalamnuanilunisnsgvivesgnnil

“ Ibid. p.465.
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a3Ula71 vilvasgnuil (Schuldnerschuld) Ais wtAinuANguEMUA
Wesnanuduiusiuunil insevinssesaiunsgyinnisietisyni ( to perform or
to abstain) lngaenadasiuniivetinnil (Glaubigerschuld) Ninininunguunglunisy
ARITUTIsENilaIngnuil (to accept performance)

agdlsfinnu TuszuunguunauniagesiulagiuisunUygRuiingmneuas

a ! 1A Yo 6 o ! « dy” o w L%

NANSNIBINTHNUTINGNANSIEENIA1I “nll” (Schuld) suAdnwsilunweesiiv
Austoein wihlagundudimAnsidananazgnlilaggsaussinangvungunag o s
[ o A = a v [ [N ¥ v o & A | o
Judnngraneiiunisnyideuasilugldeivigmungmanelssiunsdy winduinisdd
AAnvivangAgninunldunudil Schuld nildluiufeddnsidn “Schuldverhaltnis” il
AuvnelaaatieNuanaiunal’

1. Schuldverhéltnis (Obligations and Ancillary duties) Tupuusingaens

L%

N4 mmﬁﬂﬁm@agﬂuw TeUalRunng) 241%11037 273 (1% 1ns1 292 (1)* uns) 314

> Faurarque-Cosson, B., and Mazeaud, D. European Contract Law: Materials for a Common Frame
of Reference: Terminology, Guiding, Principles, Model Rules.(Munich: European publishers, 2008).

p. 52.

* Section 241 Duties arising from an obligation

(1) By virtue of an obligation an obligee is entitled to claim performance from the
obligor. The performance may also consist in forbearance.

(2) An obligation may also, depending on its contents, oblige each party to take
account of the rights, legal interests and other interests of the other party.
* Section 273 Right of retention

(1) If the obligor has a claim that is due against the obligee under the same legal
relationship as that on which the obligation is based, he may, unless the obligation leads to a
different conclusion, refuse the performance owed by him, until the performance owed to him is
rendered (right of retention).
* Section 292 Liability in the case of a duty to return

(1) If the obligor must return a specific object, then, from the date when litigation is
pending, the claim to damages of the obligee for deterioration, destruction or for impossibility of
return for another reason is determined under the provisions that apply to the relationship
between an owner and a possessor from the date when litigation on a claim to ownership is
pending, except where the obligation or the default of the obligor leads to a different conclusion

in favour of the obligee.
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(1)% wazaIng 425 (1)* wisUssanangrunewndeasiu adule.a. 2002 Fauniyel
Aanaaladnislgmdn Schuldverhaltnis Tudnwauzuainsonataauduiusaung ey
sewhadmilwargnuiludsnmsdufiuemihiisneg wu wihdlumslitoya wiilunis
Tfaaendts warlunnumnedailuniidu fe wihilunsliaruduasesundes
waUszloviivesgnsaidndrenils dsfiusingegluundaydfums 241 (2) wisszana
ngvisneuviaeessiu atula.a. 2002 FsmInseiasiiadevihiidananetaneliinuailu
ANUSURA LY le ©

2. Schuldverhaltnis (Obligations without Ancillary duties) Tuaa1umune

aeawAY MuNUTINgagluuntyalAung 362% 1ns1 364%* UavdIng) 397 Ui

* Section 314 Termination, for a compelling reason, of contracts for the performance of a
continuing obligation

(1) Each party may terminate a contract for the performance of a continuing obligation
for a compelling reason without a notice period. There is a compelling reason if the terminating
party, taking into account all the circumstances of the specific case and weighing the interests of
both parties, cannot reasonably be expected to continue the contractual relationship until the
agreed end or until the expiry of a notice period.
* Section 425 Effect of other facts

(1) Facts other than those cited in sections 422 to 424 are only effective, unless the
obligation leads to a different conclusion, for and against the joint and several debtor personally
affected by them.
¢ Ibid.
* Section 362 Extinction by performance

(1) An obligation is extinguished if the performance owed is rendered to the obligee.

(2) If performance is rendered to a third party for the purpose of performing the
contract, the provisions of section 185 apply.
* Section 364 Acceptance in lieu of performance of contract

(1) The obligation expires if the obligee accepts, in lieu of performance of contract,
performance other than that owed.

(2) If the obligor assumes a new obligation to the obligee for the purpose of satisfying
the latter, it is not to be assumed, in case of doubt, that he is assuming the obligation in lieu of

performance of contract.

* Section 397 Contract of forgiveness, acknowledgement of non-indebtedness
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Uszanangraneunaeesdy aduda.a. 2002 A1 Schuldverhaltnis Aivsngegly
untUayelimaniidinnunnnendens wil wssegraneilaglulamneanusiulitming
Tadsdlunstrsynildusgme ag1alsiniuaumnegyes Schuldverhaltnis Tuifsegauau

[

Hiatuildladinsunldleeininnisdndeluudy’
2.2.2. aAnusnevasdRduwus il
dnsuanumnevesiiduiusmamilluszanangmneuragesiu
(Burgerliches Gesetzbuch, BGB) laidagvsluatiude.a. 1900 vsenevaau)zu adula.a.

2002 liusngndmsdyaRvniieunsea1dninanuvesdiin “daduiusnami”
(Schuldverhaltnis) ol 1usngsla

pe19lsAA 9nnsAnenuhlesidnngunewesiunaevinunlaieans

£
Yo A

muiusazlisdeuvesdfiduiusnenilungunewessiul iaed
Professor Otto von Gierke TviRnasuielian “ dRdunusniamiituuazaos
Uszneulumeanuduiuiniangminessninyaraiidulumuanuivesyananana ity
FavthilunssutrsenillieaievuliasmnlidivinnlunsujiRnistseniaugly
g
F 1 <@ Yo aa o o &
Professor Nigel Foster laansanuiiiuentiin dadunuslunimil
(The Obligational relationship; Schuldverhaltnis) WunngAuie ANUilegseninauans

Qd‘ = ¥

favsnazisenseInsuURnIstseviiiuuey 138n1 Wil (Glaubiger) Wasd

e

v v A 1 aad & e £% a wva a ay a ' & 2 a a
aenndesiupeansdii lunillunisdesujufnuansiu Sondn gnuill (Schuldner) 3803

o 1 ¥ Q’lj A 1 = ‘é’Q ! g.JI 1 = ‘&"ﬁl ‘NI a
ﬂx‘lﬂa’]’J“UENL"\]’M‘LllllL‘WENLLWﬂi@UﬂQMlﬂﬂﬂ‘lﬂuNum’]uu AT INNUUBDU)VILNAITNEEYEYUN

o

aziln andimsla wagnbnfnandaunngrnenis®

av o

Professor Dr. Heinz Peter Mansel T#aMusiunavaIifduniuslun1amil
13731 DRduiusvsemnuduiusluniand (Schuldverhaltnis) TuUmuneds AMUEURUSIUNNG

ngvNgsERIYARaTILiteust N tardmeiinTulaga duguLvisanGIsenTes

(%
Y A

SR REIARIN LA AR

(1) The obligation expires if the obligee forgives the obligor the debt by contract.
(2) The same applies if the obligee acknowledges by contract with the obligor that
there is no obligation.
" Ibid.
® Foster, N. G., and Sule, S., German Legal System and Laws (Oxford: Oxford University Press,

2005.) p. 404.
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Bestimmte Leistung) Aia n1siianiifiavaisensaswelilinisufufnistiseniunaues su

wassiutumihnlunisiestsevilvesgnuiliuies
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fapsileg nTeTTENI1 Nachwirkungen anunsafiarsanldannuanauedndaasnauiy

YOI 242 unsUszanangringunsigasiuatula.e. 2002 NMvualrgnuiiiviilu
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nsuftRnstseniifeaudednduaraasnlaemilafsunivsanddae

2.2.3. avwvanevas “GaduiusTumnd (Schuld)” fuarusmnevas “anusy

Ne (Haftung)”

Aeufiaveduneds “Ausuiin” wie Liability wSe Haftung

A iwesiutiy auasedunedsauAnientu “uil” vie Schuld ereuidinasiAeidos
fuvthiinunguaneiiiesegrafien laifidin “des” nszimunguaneegsne Taeileding
nsgvmumthinungmne wavanganefisiruel fudueufasietudarumanelae e
fanamillaiitadtlagfieatesiunstady sldansadlaldhlungmnewesiuars
iy Schuld faumingluds “asfiagyi” snnndiarumaneluded “Fosnsevh” dwa
Triyaealafiouiliansaussgnistissntmungrunevesauesldiagddninlunisas.da
songuansuare1agniuldesnandanumsngmane udlienagndeduliufiRnisdisemils

widlaauAnneafuAusuRagniindanlumiisunguung Mviliaanalsznisusnae

nsdsRumanguaneivelinuAuAsestasiauANNdTuslunangmneseninsiusely
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Tnaidusewanisiinisiusesinasiinisufiintihiinungvaneegsuiiueu deLmg
Aanandneliiang uslunismvauund vl mnludinsufufninaungvane Wil
ansaiiazendevdnausuiinlunissendodidnsvaewasideienaainnislinssyi
o d’j v o & = 1 A & v a a o/ A v A
n3iseniild Aatiu Haftung Rseglugmugndunnusuianasiinluunuivininungmune
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¢ 1 & A P awva v o v i 3
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1%

sznilvegnuiiviold wenanenadinisiiyananigueniduniuiiaunugnvilugiuggen

a

Useufld msnzazy Schuld way Haftung %ﬁmmLmﬂ&i’mﬁuaem%’mLﬁ]uiuﬂiajﬁgﬂm
laidipasulindesies ilesanvindauvioyanafianuiiduniuinunugnuiasiifissmi
Sufinstardmilvindu Livivdenthiimungmnela g flasdosfifdedminszvivie
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AUSURAENInsalavaInvane JULUY ﬁqmm%’uﬁmmmﬂﬂa
(Personen) LagAUSURAIINSNWE (Sachhaftungen) FansaesUsziamanefilundnnis
Lﬁaqé’uﬁgﬂmauiﬂmaﬂgumsw‘fﬁgﬂwm anansaduungusuulunsiuialaduaes
sULUUMANY usiandeduiluguve Professor Gierke UTng3uluuraInuiuiingn
Ussianiwendnfudasyegidvstannusuiiamsynnauasausuiamming fufifo
AU aSNGaY (Vermagenshaftung) flumeuusnindlafuindudiunilsvesay
SuRavnsymARauaraeIniinsuendeenunfamnsadlalean mnusulinnisyanade ns
SuRnuuilefsenerenan wimusuiammindauie NsTuRauUNeImMINgduvaLfos

SURMWINTU 198 Professor Gierke laaSunglinsmaludl ©

° Hubner, R, Vinogradoff, P., and Walz, W. E. A History of German Private Law. Translated by
Philbrick, F. s. p.468 - 471.
' |bid, p. 473.
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" Ibid, p. 474 - 475,
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2 Aduiusvieanuduiusyaniidunnuduiusseninadyvie

Y

yAARERIENY (Zweiparteienverhaltnis) Ais Aeidmiluaziegnuil Fausdaziieens

v aa

Usgnaumeuaradiwunnile enadniswaswiurraniludmiviegnuilunendnd

[y

fRduiusnmilintuwainld Tunsdinfinnsanaslidnsiseniemazanusuiannediu
yARAALLALIiY dnavilivisedu

Ao.l

3 Inevdnnsudaifdusiusyavillaiinaeyanaiian (Drittwirkungen
bestehen im allgemein nicht) snLIudey wnﬁaﬁmiamﬂﬂaﬁam (Vertrag mit
Schutzwirkung fr Dritte)

2.2.8. wéngusaluszuunguinsuviawesiulugusiugrunengmnevamiiiou
deyeyn

Tunwngesifu f1i “wdngein” Hi3nd1 Treu und Glauben uals
1 “endednduararuilinga” Fadunstmusliyanaiiegmelderuungmanety
dsUsengAnuesnsdednduazlindaseduld anudsengilafidulsinddeninuiuau
Alanudednduazaulihndadestuindumsnsgiiliaein uandliifiuin szuu
npsnefiTunTydRfnanBugenfiazidamaiietiormnuanlunsdasssuvesdansndn
wndussrusznaulunisusuldnguunauazaiuanuduiusnisdiay lussuunguune

anuaiell Aasssuwazauidninveutifvesssmvududingmanededviniuddaer

Y

% bid.
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e ngvneuazAassaudadutladouisssuuauaudanu (Agendies of social control) i
ANNFuRuSiueg1alnaTn®
2.2.8.1. nangINWTIUsTIRAENS

ynaznaNGegalsuiuYes “ndngain” u3e Good Faith S1idusead
fagdesdoundululugaveangmnelsiu Fadungmnesudunnguvesngmnowisly
szuUTiaaed AeuflsWanndesnaudsganans uaznaeaidundndedndaain (Treu und
Glauben) fafiusngluusssnangraneuiseessiilude.a. 1900

1. néngasnluganguunelsdu

unAsluiFes “ndnaatn” nwiasAuEendt Bona Fides iumdniign
vhauulflungranedygivedssiu Aldsuusaiumalanantdnuisgiuninin end wna
1n9A (Stoics) Wnosa (Pythagoras) Way @i (Zeno) ?iqlé’a%ﬁmismamué’mﬁmmL'%'méfu
yosunAnluEos “Anugfsssn” Uustice) way “mnuidusssy” (Equity) Y TnsuuaAn
méﬂﬁlé’ﬂmﬂmL‘flufgmL‘%'ué’uummiﬁmé'ﬂﬁaﬁﬁmL%ﬂlﬂ@izuumaqﬁmmuw \efinnsauInGs
TofeanugRsssuwazanulusssudmsundua Tnganizeteda fuels (Cicero) 1

o w

nguIeuazinigmansaudfgyvadlsiuldianinnnuiiuii asimanaudusssuun

A Y v a o s (= tY ) = A 1 dll
WoulgainiuanudsengAnsuevesuywd liduaratussdunadomseauliiou

Weliwmaivanunsadiuegmeladeruperiudaludinuduluananas dudnuues

AuR°

Ine@alsldesunefiamdeufianysaidusgreBavemangasnenliin
A & o aa v & | = v Ad o ¢ &
7 “gesn” Jumnianumnenihaduegiunn uanseeniisnnuidnidedndviavunlunis

flandfaydidndd lnglidnduinazsdeserdedadulanvdsuanuliviusnmlinatedunim
Heogasdn AUAITAAAUAIIANNIIAYILAZ LN UNITTUYIYRAINBBNIINNITANATT LY
Fodne n1snszifidena nssmse nsyasaunTaAnuduase weznsudansanuniie
Yo = Y a = = i o &
meldanvuznguenigguuseuasuLarilvineg duvaiil WunisenUSeuwnanuliile

Weolawaraulis

» U35 inwaning, “wanaasnfe vanaudednduarlinnga,” Tu ayasalnunsesmmundsen ses

A1En31N38 A3, auAnd dwviug Juwns. Gguieu 2526.), ldusngaani.

** R.M. RAMPELBERG, Repéres romains pour le droit européen des contrats, L.G.D.J.., Systémes,

Droit, 2005, p. 43., Cited in Faurarque-Cosson, B., and Mazeaud, D. European Contract Law:
Materials for a Common Frame of Reference: Terminology, Guiding, Principles, Model Rules, p.

151.
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Funtelndues YUWNNEUITIIANERsTINA1YIA (Peregrine Praetor) axiludungiuae
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ge3nlunisflessas vise ndn Bona Fide Judicia a5ueladn mnnnsilesnRiAnTuus
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o Faurarque-Cosson, B., and Mazeaud, D. European Contract Law: Materials for a Common
Frame of Reference: Terminology, Guiding, Principles, Model Rules, p. 152.
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gugantiuenagnatinulaen1susulinanaasn (bona fides judicia) wagdalignuaun

[ |

praetor Tun1sAAMUFRT TAlaNIZ0g1989T990INTMUUATIUILANAENIY UanaINT

[

wanaasndslienuiaun praetor lunsimualinginssuvesgdaaielaladuluny

T o

ANuULYRIUARATIIAIINESA (a honest man) datiu Juiiulddnsfinnudyayives

praetor Fuingndnilaendnaaiauasnisuansanuivesadyaignitfalaendnaase

Y 9
[

Wiy mslivangataluneujifmununnglungrunelsiuiulingnendiegisly
o & - o w Y} & 1 v N Y A v % v
aene Wesnansyddyresdandevigegin1snguieintilunisieaudaas 1y
nsfusesieanudizaunnsesilidliunngeeninnaeuenninddunvevis mnguigaziae
sonsuennanlanigriuanudizaunnses feladndunglalinisiuuseiuluaudize
unnsetulalagUIensuagiveassssuRaluaut IauNNTeIintY Bnvisguiedadl
wihilunissusesdinisaslignasdiedvsluninddungevietusie mnUangiminddud
Fougtugnseudvslunendenniiinisgeveiuwd fuiedessuiadegiene®

2. vanga3alugAnans

[ (%
1 =]

Huusirndsuil 12 Wuduin dygaifeguuiiugiuueandnagasn

A U

(contracts of good faith)iegnelsnguunelsiiunldimununaradungunaeivdnuinniy

o

- (ST Y o ] a o = a X v A ' a
Mwludesniiududuluedn dyardninduldlagenfuiioudnisanauwaniudsuning
gugandeiunariuseninaadey
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1 (exchange of consent)* ag1alsia NHAMUIIINUAN

“ex nudo pacto action non nascitur” ¥3e wanfsend “ludanslunisiesiedlanag
v X v Ay s A Lt I - v a =~
assiundennasilifiogase” Tududn “consesu obligat” vive nan “AnuBubouLiies
Uszmaenfifissnendy” Tnendnaenanldnaunduegedrgaunsedsludnisswd 16 wian
AuBusew (consensualism) lsuniseeusulilunaniliuazlutianaidnanilio
wanaasalananadunaniialuiigninluusuldlumenisdn iamsdnangludsemeawaznisen
JEniUseneuReaiu®
wanNAINMIHAIUNIULTEY “ningaTn” (Good Faith) Wiy ngusneldiu
Tuganandaladinisuaunauiusening “ndngasn” waz “wananudusssu” (Good Faith
. = I3 g" % % % @ ¥ a [V
and Equity) @sludszinuil dnnguansieasdunaztinnguunensaaalalduuimiennseiuday

[y

UAMsaRIRil nanafe tnnguunewesiulainszilivsznisusnit deusuaAiades

* Ibid.
** Ibid, p. 154.
* Ibid.



32

tfimuuanasiuwsnauu iRsevisassdnduieniu luvasndhngmunensueeiue

a [

WIRTIMAT “UaNgasn” MuileanNIsuanIeanTenugRsIsUnUsITUIRWNTY vila

Tum9UUR nihvemangase (bona fides) uaz “ndnAUTuUsIIUANSTTNYIR”

q

(aequitas) danuitudeunududuinn lnganuiudeunnaiinannsveneLuIAIUAn

109131 “gasn” Aladnsinludsuldidundniioly demei TumeujuRdedaiinnuduau

serhandngaiatundnarudusssumussaued Sseuduausinaniannsa Uiy
wananuansiulunslisdoudmiiunnglulssnangmneuvisveusosuaus lng
I5unsatumalasnanuszssnangmnousiawessiu (BGB) Bniinia lunsuiuussuszana
nYVINEYRIUTINALLGUAS (The Burgerlik Wetboek) Ifldontiazthiin “manauay
Aulusssu” (reason and equity) 1ldununin “Augasn” (sood faith)

3. MaNgRIAlUTIARITTEN 19 gAvBINMTIAiTUsEINANgYUIBUNA

WasH auuUa.A. 1900

a

Tug9ve3ARITTYN 18 NANAIIAANAUININMNNSNNYNUETTINYIA

(Natural Law) Tdnisthluussgneludszanangmune 31nnnsnaststianssiantudin

NOVUNE5I5UYIR (School of Natural Law) 7181931 w321 (God) udimuniiaanuiieg

Y Y
2

Yomangtaukazaviludanisvereavemssiilunismvuslemansevewmangasniu®

wa o

mnananiondiunlglunisesuistaneranlifinisUyafrdenulaqniainisfnuyituids

o

anneiulilemansyvemanadse seullelinisusinguangiuinddnngnunesssuufgn
anunumadlugernITsen 19 nmsiinduvesddinnguanglui e ddnngvung
Usifenans (Historical School) wazluwIAMUAALUY Positivist 989 Emmanuel Kant
InganzoendauuinuAnves Professor Friedrich von Savigny @siieilugaisuduuazyn
AtiavasdtinnguuneyUseifmans Jadrtinngurunelazinn1sfnewas AL naIiu

i a wa sV 1 o = = 1
paquengvingludalseifmans ldinsduseswes auusssulonussimtluossusil
LWosliu AUARA ARTUAILLYD dn180 Laztiniuiuliumeeg

FUTULUIANUAALUY Positivist 1 JuranumsiauaiuifAnves

aaa a

Auguste Comte Tauavgufiiuwinnudndi dnumansnsdumansnigaillaannnis

1
£ a wa

neaeavUszaunsal Mewnll Wenguuneludiumilwesdinumans adeagnuiun
a a

WuRgturansuAsauduRusIdinuiussaunsalas Judsndunuimdaede®’

* Ibid, p. 155.
*" Ibid.
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faudrddnngmneassdtiniae dnusy TRmaninguane(Historical Law School)
uag dtinngvaneufsuien (Positive Law School) axildvEnaesnaunnlugsmmissui 20
Ao Adudesiiunudanlanndl “wénaasn” (Treu Und Glauben) fiinTuuagiimumnn
PNUSNNYMEsTINNA AT Uil lussinangrineunseasiuatule.a.
1900 Fansifu wnanuAniefurdngaiafifindudusnldidenmell nguiinguane
TiqfiAntu e munveumvesdemvomdnaniald wu

yguivesdinauAneng e Begriffsjurisprudenz Aiflgasjsvane
Tumsuiulsifudansliddewmunginaeimangungegianssaiaiiiorvuavdnnisli
Farou Suazdunstestunazndnidediliiinnsldnafitanusinolavesdimnnuiluns
ARUNANNY VLY

yaufidinALAANISN GG Freirechtsbewegung H9aL33saN
UNALYDY Professor Jhering Tiiingusrasdlunisieunasnunasininvesiaiionuay
wwmdlunsinunguineg ddnanudansngrnsifiauddyiduesnads Tnsams
unuludunsativayuaraadliifinnumnannsafinnungrnsuasgaresisiiinty
Tudyaylviauysal Inudinanudn Freirechtsbewegung Igiawewuamslunisfiegly
Len “wdnmsvesnguine” sennfundydRiveangmneegnadmaulasduduazsls
AwdAgyfudssmmuiunUydawisnguuneiuaiduses Suavinlmisnislunisinaig
Apmnevea T nwwesTutuir NN I Idmanseusedalundiifes
Uszauruealsintueuldluiign®®

2.2.8.2. wangasnluuszulangvuneunseasiiy
“Mengasn” (Good Faith) viielunwieasdu Ao Treu und Glauben

Hundndignirandydlilugurvemdnngmaneyhlvludszinangunouiaeosiuativl
A.fA. 1900 wagUszananguueunagesiuatull a.a. 2002 Tusns 242 Fadunsnanis

o

anwazlazIsnstunmsujinistsevilvesgnuiliidensevinlaedfleds “ndndedne

o

a [

49307978 AEMEaNNISAAUNINGT 242 uisUssanangringunseasiuatul a.a. 2002
tulundnnguunefdenndesiuiuuing 2 vesuszaanguuneunsaia Adayaifenli
“yanannAuzRadltansrewulunsufuRnistsenilnunandedndaasn nsldansves

sulagliasnegnstnudsazlildsunisAunseswmiungmuneg” Jedemann hat in der

* |bid.
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Austibung seiner Rechte und in der Erflillung seiner Pflichten nach Treu und Glauben
zu handeln. Der offenbare Missbrauch eines Rechtes findet keinen Rechtsschutz.)
néndodndaainiiiundnngranedifauddyediebdulszana
npvinowiaeesiu esnvdndinanieliundnnguinefifinnaniedesiundnadesss
(ein rechtsethisches Prinzip) waztlundnngmanefiazdostinnuivldegiauslunsd
ﬁjé{’zyjzgﬂﬁ“mwmaqfﬁ’mum%'aé’agmvﬂﬁmnsmlﬂmﬂﬁﬂawmﬂﬁmzﬁaﬁ Snvedadu

Y

U aRniuananinaaiiedIfung a9 8AULTusTIH (eine Norm des

c

Billigkeitsrechts) fenseiiu undyeufnnnsn 242 wislssaiangranewnseasivatul a.a.
2002 Flaianunsafiazthanldidu “AugulunsliansGendos (keine
Anspruchsgrundlage) Tun1siafunfiessesremalalnenss uraansashluvsuladu
fugulunistiosdeddaemedeuld wu msldansilessomweliiinnusuinnnnsnsgyinin
wihilumsdunsesdesty

1. waunsuadlunsyeiandnaasnbludssaiangmineuniaeesiiu adu
Un.a. 2002

INMIANYINUINIWUTEINANg I gunaeasiuillnunsuadlunisig
1791 242 uisUszanangyenouwiawesiu atule.a. 2002 iesniinrusvasdiiagl
fjé’agaun%’uill,azﬁwﬁﬂﬁﬂLﬁamizﬁﬁmﬁuﬁﬁwawﬁﬁLﬁﬂ%umwuﬁmmw %ai’mqﬂﬁzaqﬁmz
YoUATeINSUReRuns 242 Wiftedunsdda muaquﬁﬂssuLLﬁﬁ%ﬂﬁUﬁﬁ’ﬁwﬁwﬁ

Tun1ssenil Balundntu 11ms1 242 wialszananguunewnsieasiy adule.a. 2002 §adl

[
|

Y] ¢ A a va ° ) A v oA ° N |
QWQﬂigﬁﬂﬂLW@LLaWQQ’] I‘UﬂqﬁﬂaU@ﬂ"ﬁ%’]igﬂuuu Qﬂﬁumﬂu’]m@uS]IUﬂ']ismigﬂuaﬂ LYU

[ '
= =

Wnilldiieausiiiansnaglasutseniiaingnuillunaiigndesnuninualivindy s
anuildaiivinlunisufianstsevilaemsviiimilasunswddunudyangnussyhl
Tuussadueiiuaneay nvadmilseslaiudeyaviomuugimfegriuislunislininddu
& 1 A 9 va LY = 1o v % o -
Huegranugauisliinmuvasasosrsll suludrdygiszdesaiunisnsyriilagag

Y

LfJumsﬁwmw’%aﬁﬂﬁamﬁaamaaaﬂﬂ%qmaﬂiﬂwﬂmaq@j Tyundnihendeiifsaslduain
Heyayn slu'ﬁ:ﬁvnfwmiﬂﬁﬁamﬁhiwﬁﬁﬂﬁaa Tnewdnmssenaniizendn “ndndasssuma
nvane” (Grunsatz der Rechtssicherheit Ethik)

2. pusngvemandedndaainlun grineLeesiu

dndedndgain (Treu und Glauben) Tulszanangneuneosiu
atudaa. 2002 Wundnngmnefiisusdunginasiinpsgiunanngdds (Treu und

Glauben als objective Mafstab) lnenanTedndgasnlungruneisesduiilundninad
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< a £%

wnsgrungnsdvseliiduladenienuduiusiuduiausodaie Snviadadundnines

wesgudmsuginnulunsusuldneitadeuasdnduduinad Ineniluuds ienanse
= A a &4 Y @ 1 N ' a 1o & A £ v

vosangedndaasnilliusngviiuegraaudadaudusnisy widnduiassaddinsugyiu

Tunstaiminegradugusssudunsdaly ludesiuasdotodanisiinnudesniy

fnwsiuman ( die Wortinterpretation)

IS U 6

TundnnIsMIaInIwIUL A1 “ANuTadnd” use Treu wlaleindu n1s

) =

Az IUINNITNADIAN doaa 2olne wazn1sBaduluAiudygyiuazaudonse (Loyalitat)
] o 1 A A Y P ]
dufn “anueiionazlinngla” %3e Glauben wIBAIINIY AW

A A Y A o ¢ 5 a =
Wetawarlinslaluanuedndvesndyyrdnienis

a

“vianwedndgasnludangdde” vunenuis nannsufuRnueeng

' '
a a

gniesmInzaNkaziinTiansanisanddyaBndientdidnslasuegigndes wanvay
wasidusssu WelasavanTedndgasniudenngddoudinznuin wdnananidu

d‘ J Y a a o v o/ IS5 v al Y U
nszuunmsnlglunsneliiinasessruluanuduiusnisdygn wazindhnlunisinnisiu
aulidusssuiionadunannanarnudelasusiaaindeasdunuveulandiuidase

(autonomy theory)

« o A v 6
wanyednda

TinguszasdiiionIzAnAsaInuedawazaulindlaves

q

#93nluBednidy” anumanedn AnuivanaLazaI
\Jusssu (reason and equity) i3
Ansdidndenils

vandedneaasn (Treu und Glauben) luszuungmaneiessiuds
asouAquia “vidnduasasauliileidelalnegasn” (das Prinzip des Vertrauensschutzes)
msfisaniaidomassvemindedndanineradususssuduliifiousfiansanan
Fou ve3fin “en3nusend” (Verkehrssitte) muitUayenlbilunnns 242 wisUszana

nvisneuraeesiu atula.e. 2002 Wity MNLASIRBINANTUIAIN “AAMIINIEIdE Y

3
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Cambridge University Press, 2000). p. 172.
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* Beale, H., Kétz, H., Hartkamp, A., and Tallon, D., Case, Materials and Text on Contract Law

(Oxford: Hart Publishing, 2002). p. 243.

o Faurarque-Cosson, B., and Mazeaud, D. European Contract Law: Materials for a Common
Frame of Reference: Terminology, Guiding, Principles, Model Rules. p. 155.

“Ibid, p. 156.
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% Reimann, M., and Zekoll, J., Introduction to German Law (The Hague Kluwer Law International,

2005). p. 195.

*! Tegethoff, M. “Culpa in Contrahendo in German and Dutch Law — a Comparison of
Precontractual Liability” : p. 351.
32 Kotz, N. H. H., and Leser, H. G.,, German Private and Commercial Law : An Introduction.

Translated by Weir, T. (Oxford: Clarendon Press, 1982). p. 108.

* Section 278 Responsibility of the obligor for third parties
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The obligor is responsible for fault on the part of his legal representative, and of
persons whom he uses to perform his obligation, to the same extent as for fault on his own part.
The provision of section 276 (3) does not apply.

>* Reimann, M., and Zekoll, J. Introduction to German Law p. 196.
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* Section 831 Liability for vicarious agents

(1) A person who uses another person to perform a task is liable to make
compensation for the damage that the other unlawfully inflicts on a third party when carrying
out the task. Liability in damages does not apply if the principal exercises reasonable care when
selecting the person deployed and, to the extent that he is to procure devices or equipment or
to manage the business activity, in the procurement or management, or if the damage would
have occurred even if this care had been exercised.

(2) The same responsibility is borne by a person who assumes the performance of one
of the transactions specified in subsection (1) sentence 2 for the principal by contract.
** Tegethoff, M. “Culpa in Contrahendo in German and Dutch Law - a Comparison of

Precontractual Liability,” : p. 351.
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* Ibid.
* Ibid, p. 352.
* Section 122 Liability in damages of the person declaring avoidance
(1) If a declaration of intent is void under section 118, or avoided under sections 119
and 120, the person declaring must, if the declaration was to be made to another person, pay

damages to this person, or failing this to any third party, for the damage that the other or the
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third party suffers as a result of his relying on the validity of the declaration; but not in excess of
the total amount of the interest which the other or the third party has in the validity of the
declaration.

(2) A duty to pay damages does not arise if the injured person knew the reason for the
voidness or the voidability or did not know it as a result of his negligence (ought to have known
it).

* Section 179 Liability of an unauthorised agent

(1) A person who has entered into a contract as an agent is, if he does not furnish proof
of his power of agency, obliged to the other party at the other party’s choice either to perform
the contract or to pay damages to him, if the principal refuses to ratify the contract.

(2) If the agent was not aware of his lack of power of agency, he is obliged to make
compensation only for the damage which the other party suffers as a result of relying on the
power of agency; but not in excess of the total amount of the interest which the other or the
third party has in the effectiveness of the contract.

(3) The agent is not liable, if the other party knew or ought to have known of the lack of
power of agency. The agent is also not liable if he had limited capacity to contract, unless he
acted with the consent of his legal representative.

* Section 307 (Before Reform)
(1) If a person, in concluding a contract the performance of which is impossible, knew or

should have known that it was impossible, he is obliged to make compensation for any damage
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which the other party has sustained by relying upon the validity of the contract; not, however,
beyond the value of the interest which the other party has in the validity of the contract. The
duty to make compensation does not arise if the other party knew or should have known of the
impossibility.

(2) These provisions apply mutatis mutandis if the performance is only partially
impossible, and the contract is valid in respect of the possible part, or if only one of several
alternative acts of performance promised is impossible.

* wilwsneun1susuuszanangvanaunaeesiula.a. 2002 sxddlifinsdydindnuiineudya
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wazausuiinneudyy i uaednualdnuslilulssuangmuneunaeestiu udnszduiusnguang uindl
mstysiindnanusuiinreudyalilumnns 11 d1dufl 7 ves Gesetz zur Regelung des Rechts der
Allgemeinen Geschéftsbedingungen (AGBG)
* Section 254 Contributory negligence

(1) Where fault on the part of the injured person contributes to the occurrence of the
damage, liability in damages as well as the extent of compensation to be paid depend on the
circumstances, in particular to what extent the damage is caused mainly by one or the other
party.

(2) This also applies if the fault of the injured person is limited to failing to draw the

attention of the obligor to the danger of unusually extensive damage, where the obligor neither
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was nor ought to have been aware of the danger, or to failing to avert or reduce the damage.
The provision of section 278 applies with the necessary modifications.
* Section 242 Performance in good faith

An obligor has a duty to perform according to the requirements of good faith, taking
customary practice into consideration.
>’ Tegethoff, M., “Culpa in Contrahendo in German and Dutch Law — a Comparison of
Precontractual Liability,” : p. 353.
* Section 276 Responsibility of the obligor

(1) The obligor is responsible for intention and negligence, if a higher or lower degree of
liability is neither laid down nor to be inferred from the other subject matter of the obligation,
including but not limited to the giving of a guarantee or the assumption of a procurement risk.
The provisions of sections 827 and 828 apply with the necessary modifications.

(2) A person acts negligently if he fails to exercise reasonable care.

(3) The obligor may not be released in advance from liability for intention.
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*® Tegethoff, M. “Culpa in Contrahendo in German and Dutch Law — a Comparison of
Precontractual Liability,”: p. 353.

% F H. Lawson and B.S. Markesinis, Case: RGZ 78, 239 VI. Civil Senate (VI 240/11) Linoleumrollen -
decision = JW 1912, 191[Online], 1 December 2005. Cited in
https://law.utexas.edu/transnational/foreign-law-translations/gserman/case.php?id=796

0 BGH, 26-9-1961, Neue Juristische Wochenschrift(1962), 31 (Banana skin) Cited in Tegethoff, M.
“Culpa in Contrahendo in German and Dutch Law — a Comparison of Precontractual Liability,” :
p. 354.

s F.H. Lawson and B.S. Markesinis, Case: BGHZ 66, 51 VIII. Civil Senate (VIIl ZR 246/74)
GemUseblatt -decision = NJW 1976, 712 = VersR 1976, 589 = JZ 1976, 776[Online], 1 December
2005. Cited in https://law.utexas.edu/transnational/foreign-law-

translations/german/case.php?id=796
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Article. 1375. The parties shall conduct themselves in good faith both at the time the obligation
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*Ibid, p.179.

® Ibid, p.175.

% Eva Steiner., French law : a comparative approach. (Oxford, New York : Oxford University Press,

2010). P. 317.
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Comparative Study on English and French Law.”: 234
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* section 1104. Contracts must be negotiated, formed and performed in good faith.
This provision is a matter of public policy.
translated into English by John Cartwright, Bénédicte Fauvarque-Cosson,and Simon Whittaker

Available in https://www.trans-lex.org/601101/ /french-civil-code-2016/
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* section 1112. The commencement, continuation and breaking-off of precontractual

negotiations are free from control. They must mandatorily satisfy the requirements of good faith.
In case of fault committed during the negotiations, the reparation of the

resulting loss is not calculated so as to compensate the loss of benefits which were expected

from the contract that was not concluded.
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* section 1112-1. The party who knows information which is of decisive importance for the
consent of the other, must inform him of it where the latter legitimately does not know the
information or relies on the contracting party.

However, this duty to inform does not apply to an assessment of the value of
the act of performance.

Information is of decisive importance if it has a direct and necessary
relationship with the content of the contract or the status of the parties.

A person who claims that information was due to him has the burden of
proving that the other party had the duty to provide it, and that other party has the burden of
proving that he has provided it.

The parties may neither limit nor exclude this duty.

In addition to imposing liability on the party who had the duty to inform, his
failure to fulfil the duty may lead to annulment of the contract under the conditions provided by
articles 1130 and followins.

* section 1112-2. A person who without permission makes use of or discloses confidential
information obtained in the course of negotiations incurs liability under the conditions set out by

the general law.



88

1151 1116 19nanIn
nsiiinaeulausiiorwildneuszaznandildimuaenllaediaus
wionsafluldmuunszoznanellfdeemussesaneaunis
msfinaeusausnauszesafenalussanis Wunsinvinenis
BRlEEATRE

! a

AnsaiinaeuAdusiiausURafiAsn iy nelateuluiia

Y

nudnngusneily welidessaldandemeiiinananunianivinaziindeyy”
nnsuilaLiuinUszaanguunewnasuaalule.a. 2016 el
Usnguuammdtumsusuldnguunelmidinanundenaaswiiadlaemaniaaaunagdla
1 [ =2 104 = = 3 ! = < v &
agalsinny anMsfne “leuiiaruiiui enafianuduldlanaansueaes
Usulasunwmslunisusuldngruneundeiiasdenieufeidosiunineudygyiannidy
A o o/ [ a < o £ [ o = a
Msuldngninednuazazdinldudsuldngurunednvagdyaunu Weawnnsufsy
Uszaanguunsunalsaealule.a 2016 dn1sUygindnniuazmiusuiinnaudygyienld
Tungrunednvazdyalulszanangruneuns Jsansadilaladtenaiimsdmdnngmune
& A a v o £ d' v [y £ 1Y 3 a 2 o [y Y a ) [
Mvanennefudygidinifeitemazusuldundomasadaiuiasiuls 8alundidu wén

gasatungunerSueadslasunseausuindundnnisiiugiuddglungrunednuasdyan

* section 1115. An offer may be withdrawn freely as long as it has not reached the person to

whom it was addressed.

* section 1116. An offer may not be withdrawn before the expiry of any period fixed by the
offeror or, if no such period has been fixed, the end of a reasonable period.

The withdrawal of an offer in contravention of this prohibition prevents the
contract being concluded.

The person who thus withdraws an offer incurs extra-contractual liability under
the conditions set out by the general law, and has no obligation to compensate the loss of
profits which were expected from the contract.
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" Ibid, p. 70.

* General Principles of the Civil Law of the People's Republic of China
Article 84 A debt represents a special relationship of rights and obligations established between
the parties concerned, either according to the agreed terms of a contract or legal provisions. The
party entitled to the rights shall be the creditor, and the party assuming the obligations shall be
the debtor.

The creditor shall have the right to demand that the debtor fulfil his obligations as
specified by the contract or according to legal provisions.
"% Ibid, p. 71.
* Article 106 Citizens and legal persons who breach a contract or fail to fulfil other obligations
shall bear civil liability.

Citizens and legal persons who through their fault encroach upon State or

collective property or the property or person of other people shall bear civil liability.

Civil liability shall still be borne even in the absence of fault, if the law so stipulates.



98

nskivfuRnunindenan fnsufiRnistseviilvgndesnumannisuiamilunguane
wsosduUsznaulumendninasiiiugiu 3 Usznis awialull 1) UfURnstsenillvingg
mudnquvand 2.) Uiinistsenillvigndeavangauniaiy van uazansedidayuviaiiiy
way 3) nshinnusiuiledsiunaziuseninadmiuaggnuillunsufianistrsenilla
QnABInNYanil
Huwinisusznaldndnnguuneunanaluvesdulu Ya.a. 1930 dnisanides

ieulanenanvauzaassunnguaneivsinglunguuiesina taewiseendundnng e
LU (General Principle) #3antinnguunedusendn “Big civil law” wagnannguuneum

d‘ £Y 1 a a ! “« .. 9 d' U ) [ ¥
NN raneunavesdusendt “Small civil law” Inefivdnmsiilaggnusulduas
Netaatuanuduiusiunveslalanuanalunisng dmannisaiulvglungvunsun
adelvivesdunulasudvsnaunanngruneLraeasiy lneanzeg198s nanaasn wsenly
M eesiuiendi Treu und Glauben tnsfilulssmeRuasysulinangasalufiunng

2q,117

§INTIUNNNY U BVDIIY

2.5.2. ANANYASITULALNANGIN U TLUUNGMAN8YR9IU (Fairness and Good
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" Jones, W. "Sources of Chinese Obligation Law,". Law and Contemporary Problems 52

(Summer 1989) Available at: https://scholarship.law.duke.edu/lcp/vol52/iss3/4 p. 66 — 99.

* Contract Law of the People's Republic of China

Article 5 The parties shall observe the principle of equity in defining each other's rights and
obligations.

* General Principles of the Civil Law of the People's Republic of China

Article 4 In civil activities, the principles of voluntariness, fairmess, making compensation for equal
value, honesty and credibility shall be observed.

1s Zhang, M., Chinese Contract Law : Theory and Practice. P. 74.
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Mrualielnsdanslunisieswesiemalse vy (The People’s Court) 1138

* General Principles of the Civil Law of the People's Republic of China

Article 59 A party shall have the right to request a people's court or an arbitration agency to alter
or rescind the following civil acts:

(1) those performed by an actor who seriously misunderstood the contents of the acts; and

(2) those that are obviously unfair.

Rescinded civil acts shall be null and void from the very beginning.
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* Contract Law of the People's Republic of China
Article 6 The parties shall observe the principle of good faith in exercising their rights and fulfilling
their obligations.
* Uniform Commercial Code (U.C.C)
Article 1-201. General Definitions.
(20) "Good faith," except as otherwise provided in Article 5, means honesty in fact and

the observance of reasonable commercial standards of fair dealing.
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AR Wen Zaolun V. Guang Xi Movie Studio and Guang Dong Full
Stars Movie & TV Entertainment Inc. [1999] agidusheesiidlunisagyioulifiuds
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988 AY UTEN Guang Xi Movie Studio (Guang Xi) uwazU3®v Guang
Dong Full Stars Movie & TV Entertainment Inc. (Full Stars) lannasinnissauasyuily
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* Contract Law of the People's Republic of China
Article 42 In the making of a contract, the party that falls under any of the following
circumstances, causing thus loss to the other party, shall hold the liability for the loss.
(1) engaging in consultation with malicious intention in name of making a contract;
(2) concealing intentionally key facts related to the making of the contract or providing false
information; or
(3) taking any other act contrary to the principle of good faith.
* Article 60 The parties shall fulfill fully their respective obligations as contracted.

The parties shall observe the principle of good faith and fulfill the obligations of
notification, assistance and confidentiality in accordance with the nature and aims of the contract

and trade practices.
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19 Li. Xiaoyang, The Legal Status of Pre-Contractual Liability: Contrasting Responses from German
and English Law (November 5, 2017). Available at SSRN: https://ssrn.com/abstract=3065761 or
http://dx.doi.org/10.2139/55rn.3065761

120 Pasa, B. (2017). Pre-contractual Liability from a Civil Lawyer’s Perspective. In L. DiMatteo & C.
Lei (Eds.), Chinese Contract Law: Civil and Common Law Perspectives (pp. 137-159). Cambridge:
Cambridge University Press. doi:10.1017/9781316816912.008

* General Principles of the Civil Law of the People's Republic of China

Article 61 After a civil act has been determined to be null and void or has been rescinded, the

party who acquired property as a result of the act shall return it to the party who suffered a loss.
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The erring party shall compensate the other party for the losses it suffered as a result of the act;
if both sides are in error, they shall each bear their proper share of the responsibility.

If the two sides have conspired maliciously and performed a civil act that is
detrimental to the interests of the State, a collective or a third party, the property that they thus
obtained shall be recovered and turned over to the State or the collective, or returned to the

third party.
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* Law of the People's Republic of China on Bid Invitation and Bidding
Article 7 All bid invitation and bidding activities and the parties involved shall be subject to
supervision in accordance with law.

Relevant departments for administrative supervision shall, in accordance with law,
exercise supervision over bid invitation and bidding activities, and investigate and deal with any
violations of law in such activities.

The division of specific duties and powers among the departments for administrative
supervision over bid invitation and bidding activities and the relevant departments shall be

determined by the State Council.

* Article 40 The bid evaluation committee shall, in accordance with the evaluation criteria and
methods specified in the bid invitation documents, evaluate and compare all the bid documents,
and it shall refer to the base price where there is one available. After the bid evaluation
committee has completed evaluation, it shall present a written report to the bid inviter and
recommend the candidates that are qualified for winning the bid.

The bid inviter shall, based on the written report on bid evaluation presented by
the bid evaluation committee, decode on the bid winner from among the candidates
recommended by the said committee. It may also authorize the bid evaluation committee to
decide on the bid winner directly.

Where there are specific regulations formulated by the State Council on bid
evaluation of special projects subject to bid invitation, those regulations shall be followed.

* Article 45 As soon as the bid winner is decided on, the bid inviter shall notify the winner of the
fact in writing and, at the same time, inform all the unsuccessful bidders of the result.

The notification is legally binding on both the bid inviter and the bid winner. Where
after the notification is sent out, the bid inviter changes the bidding result or the bid winner gives

up the bid won, it shall bear legal liability in accordance with law.
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* Civil Procedure Law of The People’s Republic of China

Article 64 When inspecting material evidence or a site, the inspector must show his credentials
issued by a peopel's court. He shall request a local grass-roots organizations or the unit
concerned to send persons to participate in the inquest. The party concerned or an adult relative
of his shall be present; their refusal to appear on the scene shall not prevent the inquest from
proceeding.

Upon notification by the people's court, the relevant units and individuals shall have
the obligation to preserve the site and assist in the inquest.

In carrying out the inquest, the inspector may photograph and survey the material
evidence or site and shall prepare a written record of the circumstances and results of the
inquest. The inspector, the party and the requested participants shall affix their signatures or
seals to the record.

* Contract Law of the People's Republic of China

Article 43 Neither party may disclose or inappropriately exploit business secrets obtained in the
making of a contract no matter the contract is executed or not. The party that discloses or
inappropriately exploits the said business secrets causing thus loss to the other party shall hold

the liability for the loss.
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* Anti-Unfair Competition Law of the People's Republic of China

Article 10 Managers shall not use the following methods to infringe upon business secrecy:

1. to steal, coerce, or use any other unfair method to obtain the other's business secrets;

2. to disclose, use or permit others to use the business secrets mentioned in Section 1 of this
Article.

3. to violate the contract or the requirement to publish, use or permit others to use the business
secrets, which were maintained as secrets by the legal owner of the business secrecy.

The third party who knows or should know the illegal activities as first mentioned, and who gains,
uses or publishes the business secrecy shall be looked as activities of infringing upon the others'
business secrecy.

"Business secrecy", in this Article, means the utilized technical information and business
information which is unknown by the public, which may create business interests or profit for its

legal owners, and also is maintained secrecy by its legal owners.
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