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# # 6085968234 : MAJOR LAWS
KEYWORD: organ donation, Donation, organ transplantation

Nutnicha Khummarat : PROBLEMS ON DECLARATION OF ORGAN DONATION FOR TRANSPLANTATION. Advisor: Prof. Sanunkorn Sotthibandhu, Dr.Jur.

Though expressing intention to be an organ donor for transplantation is an intention of a donor unilaterally, in addition to the donor, descendants are
considered stakeholders in the expressed intention as well. In the meantime, doctors who are the mediator of organ transplantation also play their parts in the
consequence of the expressed intent of donors. Since there have not been any laws governing organ donation for transplantation outstandingly, problems about
expressing donation intention of organs can be observed, causing effect on ambiguity related to rights of descendants to give consent for organ transplantation and the

action of doctors who do organ operation for transplantation.

Based on studies, it has been found that the expressed intention to be an organ donor can employ the principle of juristic act, in particular the
unilateral juristic act. That is a will. Expressing organ donation intention according to the donation pattern in Thailand is considered a simple will. In case donors wish to
donate but do not follow the template that a donation center provides, this may be considered as a self-written will and cannot be other types of wills. Expressing
organ donation intention cannot be a contract since there is no law enforcement as donors can withdraw their intention at all times as long as they are alive. Though
expressing organ donation intention can be considered a will, something should be considered is that organ donation is related to “ the right of persons” of donors in
their lives and bodies which considered the absolute right that cannot be sold, disposed, or transferred. Therefore, consideration should be taken into characteristics of
donation by using mainly the right of donor for consideration. That is “ Volenti non fit injuria”. This principle was prescribed in the Unfair Contract Terms Act B.E.2540
(1997), Section 9 that the agreement or consent of the injured party to an action clearly prohibited by law or which is contrary to public order or good morals shall not
be raised as a defense to exclude or restrict the tortious liability. Consideration taken into the way that a donor agrees to have a doctor to do an operation taking his/her
organs, it is an agreement or consent of the donor in a willing manner. It is deemed as innocent consent. The intention to donate organs is for transplantation which is
the intention for helping other people while donors do not receive any benefits in return. As donation is not a matter of selling and buying, consent of donors who wish
to donate their organs is not contrary to good morals. Expressing organ donation intention is the consent that does not include in a juristic act. Meanwhile, expressed
intent to donate organs is not individual matter of donors since the consequence of the right of person can probably cause damage to descendants. As a result,
descendants involve with organ donation as well. This is a matter of asking for consent from descendants before doctors do organ operation. It is prescribed in the
regulation of the Medical Council of Thailand on ethics conservation of medical profession (No.5) B.E.2560 (2017). However, this regulation did not specify which
descendants shall have the right to give consent. Besides, organ operation is done by doctors based on the criteria for brain stem death or brain death as prescribed in
the notification of the Medical Council of Thailand No. 7/2554 (2011) on criteria and diagnosis of brain death to determine organ operation. The action of doctors may
probably cover the component of liability for wrongful act and criminal act, causing doctors to have liability risks since there are no laws specifying the exception of
doctor’s liability in particular. In relation to studying international laws, it has been found that there is no country employing the principle of juristic act or contract to
organ donation. Germany and New York State specify donors to express their intent to donate their organs through their wills and living wills. A living will is a legal
document providing instructions regarding the medical care a person wishes to receive if he or she becomes incapacitated or seriously ill and cannot communicate their
preferences themselves. In Thailand, in case of a living will, there is no specification about organ donation. With regard to descendants, Germany and New York State
specify the hierarchy of descendants who have rights related to organ donation in the law that specifically governs organ donation. In Singapore, organ donation is not
considered expressing intention as the pattern of donation is a presumption system. Namely, a law presumes that all Singapore’s population is organ donors. Donation

is the state’s right.

The author has seen that though laws related to organ donation are available in Thailand, those laws are classified as regulations and notifications.
Meanwhile, those laws are separated, causing legal disunity. Therefore, a law should be specifically prescribed in the form of an act similar to those of foreign countries

so as to collect principles, methods, patterns, and rights of donors, descendants and doctors in the same law to protect all related parties.

Field of Study: Laws Student's Signature

Academic Year: 2018 Advisor's Signature
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