
CHAPTER 4
MECHANISMS FOR THE PROMOTION AND 

PROTECTION OF HUMAN RIGHTS

In this chapter, we concern ourselves directly with the topic of what measures and 
mechanisms are at our disposal in the promotion and protection of human rights. At 
the national, regional and international levels, a complex body of structures, bodies, 
laws and customs serve to form the basis for the realisation of universal human rights. 
At the institutional apex of this structure we find the United Nations, which, after 
more than fifty years of pursuing its goal to ‘...reaffirm faith in fundamental human 
rights...' 6’ is still actively engaged in codifying and assisting member states in 
establishing mechanisms at the local and regional level to safeguard, monitor and 
enhance human rights. More specifically, these efforts are directed towards the 
promotion and protection of human rights. In the following sections, we will examine 
the meaning of promotion and protection, focus on the institution of national human 
commissions or other national mechanisms and highlight the Paris Principles as 
representing the international standard for the establishment of such institutions. 
Finally, we will describe the past and future human rights institutions in Thailand, 
including pre-1997 constitutional institutions, the 1997 constitutional provisions and 
the National Human Rights Act of 1999.

I7b Canadian Human Rights Foundation and Forum Asia. Manual of Readings -  Engaging 
National Human Riehts Commissions: The Role of Civil Society. Nakorn Nayok: Forum Asia, 1999.
p 1-3
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4.1 N a tio n a l M ech a n ism s

Throughout the existence of human rights, there has been sustained debate about the 
ultimate source of rights. Although most activists would place the source of human 
rights in the fundamental, inherent dignity of the human being, while others would 
allude to divine origin, still others would argue that an individual only may enjoy such 
human rights as the state will grant him or her. Despite the increasing encroachment 
of international human rights law and norms upon the formerly sacred sovereignty of 
the nation-state, the national level remains the primary stage upon which human rights 
are ultimately realised -  or not, as the case may be. As such, the importance and 
significance of national mechanisms becomes readily apparent. Though there has 
been some substantial progress towards the establishment of regional human rights 
mechanisms, Asia remains the only major continent of the world without one. 
Moreover, some ASEAN governments have argued that it would be premature to 
enact a regional mechanism ahead of national mechanisms in all the respective 
member nations. Given the appalling human rights situation in countries such as 
Burma and Laos, proponents of a regional mechanism should not expect any 
substantial commitment in the near future.

Within the Asian Pacific region, there have been several nations that have enacted 
legislation to establish national human rights mechanisms, most commonly a national 
human rights commission. Among these are Indonesia, Thailand, Nepal, Philippines, 
Malaysia, India, Pakistan and Sri Lanka. Of these, only four are in the Southeast Asia 
region. The impetus for the establishment of the commissions in the countries listed 
above varies according to the historical, social and political situation unique to that 
country. At a recent conference on national human rights commissions, some of the
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reasons for the establishment were highlighted by delegates.177 In Indonesia, the 
moves to establish a commission was said to have begun with international pressure 
following an incident called the Santa Cruz massacre on East Timor, (a former 
Portuguese colony under Indonesian occupation.) The commission was set up under a 
presidential decree. In Nepal, the commission owes its birth to major political change 
in the country ranging from revolution, to the change from absolute monarchy to a 
system of constitutional monarchy. In the Philippines, with a very strong NGO 
community, the commission became an election issue and was promoted using 
‘people power.’ In Malaysia, the commission was said to have been established to 
placate NGOs and also to conform to international norms. In India, the National 
Human Rights Commission - was designed, as the then ruling party admitted, to 
"counter western propaganda".178 As for Thailand, the delegate spoke of civil society
generated pressure as the main reason for its enactment.

In several of the examples above, international pressure and/or norms was given as 
one of the reasons for the establishment of a commission. This type of pressure often 
comes to bear on a nation which has recently undergone a traumatic or particularly 
repressive incident in which many people were killed or in which there was a grave 
and major violation of human rights, such as in the case of Indonesia. Another major 
influencing factor involves the domestic application of international law. When a 
state accedes to an international human rights instrument such as a Covenant or

177 Conference organised by the Canadian Human Rights Foundation and Forum Asia, entitled 
Engaging National Human Rights Commissions: The Role of Civil Society. Nakom Nayok, Thailand
1999

178 South Asia Human Rights Documentation Centre. N a tio n a l H u m a n  R ig h ts  In s titu tio n s  in  th e  
A sia  P a c if ic  R e g io n  (Report of the Alternate NGO Consultation on the Second Asia-Pacific Regional 
W orkshop on NHRIs). March 1998



1 0 1

P r o to c o l ,  it  is  e x p e c te d  th a t  th a t  s ta te  w i l l  ta k e  s te p s  to  in c o r p o r a te  p r o v is io n s  o f  th a t  

in s t r u m e n t  in to  i ts  d o m e s t ic  la w , a n d /o r  to  b r in g  a ll e x i s t in g  d o m e s t ic  le g is la t io n  in to  

c o n f o r m i ty  w i th  th e  s p i r i t  a n d  o b l ig a t io n s  o f  th e  in s t r u m e n t .179 T h e  le g a l  e n f o r c e m e n t  

o f  s a id  la w s  th r o u g h  s o m e  fo rm  o f  in s t i tu t io n a l  in f r a s t r u c tu r e  is  c r i t i c a l  to  e n s u r in g  

th e  t r u e  e n jo y m e n t  o f  h u m a n  r ig h ts .  In  o th e r  w o rd s , i ts  n o t  e n o u g h  to  h a v e  th e  la w  

e x is t  in  p r in c ip le ,  b u t  it m u s t  a lso  b e  m a n if e s t  in  p ra c t ic a l  te rm s . T h is  e s s e n t ia l  f a c to r  

s e rv e s  a s  th e  p r in c ip a l  a rg u m e n t  fo r  th e  e s ta b l i s h m e n t  o f  n a t io n a l  in s t i t u t io n s  fo r  th e  

p r o m o t io n  a n d  p r o te c t io n  o f  h u m a n  r ig h ts .

A c c o r d in g  to  K a re l  V a s a k , w r i t in g  in  1 9 8 2 , h u m a n  r ig h ts  in s t i t u t io n s  u s u a l ly  s e rv e  

e i th e r  a  p r o m o t io n  o r  p r o te c t io n  fu n c t io n , b u t  s e ld o m  b o th  a t th e  s a m e  t i m e .180 H e  

s e e s  th e  promotion  o f  h u m a n  r ig h ts  a s  f o rw a rd  lo o k in g ,  s e e k in g  to  e d u c a te  a n d  

d i s s e m in a te  h u m a n  r ig h ts  k n o w le d g e  w i th  th e  a im  o f  id e n t i f y in g  in a d e q u a c ie s  a n d  

p r e v e n t in g  th e  v io l a t io n  o f  h u m a n  r ig h ts  in  th e  fu tu re . T h is  h e  a s s o c ia te s  w i th  th e  

A n g lo - S a x o n  le g a l a n d  s o c ia l  tr a d i t io n . In  c o n tr a s t ,  h e  a r g u e s  th e  protection  o f  

h u m a n  r ig h ts  f o c u s e s  o n  th e  p re s e n t ,  a n d  th e  o b s e rv a n c e  o f  h u m a n  r ig h ts  u n d e r  

e x i s t in g  la w s  a n d  s t r u c tu r e s .181 T o  u s e  a  m e d ic a l  m e ta p h o r ,  th e  p r o m o t io n  o f  h u m a n  

r ig h ts  c o u ld  b e  c o n s id e r e d  a s  p r e v e n ta t iv e  m e d ic in e  -  th e  g iv in g  o f  a v a c c in e ,  w h ile  

th e  p r o te c t io n  o f  h u m a n  r ig h ts  w o u ld  b e  v ie w e d  a s  e m e r g e n c y  m e d ic in e  -  u s in g  th e  

to o ls  a t  h a n d  to  c u r e  a n  e x is t in g  a ilm e n t.

179 Centre for Human Rights. “National Human Rights Institutions: Background and Overview.” 
in N a tio n a l  H u m a n  R ig h ts  In s titu tio n s:  A H a n d b o o k  on  th e  E s ta b lis h m e n t a n d  S tr e n g th e n in g  o f  
N a tio n a l In s titu tio n s  f o r  th e  P ro m o tio n  a n d  P r o te c tio n  o f  H u m a n  R ig h ts . Geneva: United Nations, 
1995, p 3

180 Vasak, Karel (ed.) The I n te r n a tio n a l D im e n s io n s  o f  H u m a n  R ig h ts . Westport. Connecticut: 
UNESCO. 1982 , p. 215

181 Ibid. p. 216
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T o  d a te , th e r e  h a s  n o t  y e t  b e e n  a n  in te r n a t io n a l ly  r e c o g n is e d  d e f in i t i o n  o f  a  n a t io n a l  

h u m a n  r ig h t s  in s t i tu t io n ,  h o w e v e r  m o s t  a g re e  th a t  is  c a n  d e a l  w i th  v i r tu a l ly  a n y  

n a t io n a l - le v e l  in s t i tu t io n ,  r e c o g n is e d  b y  o r  e n a c te d  in  la w , b y  d e c r e e  o r  

c o n s t i t u t io n a l ly  e n s h r in e d ,  w h ic h  is  e n g a g e d  in  th e  p r o m o t io n  a n d  p r o te c t io n  o f  

h u m a n  r ig h ts .  T h e y  th u s  s e rv e  a s  a d m in is t r a t iv e  o r g a n is a t io n s  w h ic h  u s u a l ly  fa ll in to  

o n e  o f  tw o  g e n e ra l  c a te g o r ie s :  h u m a n  r ig h ts  c o m m is s io n s  o r  o m b u d s m a n .  In  g e n e ra l ,  

a  h u m a n  r ig h ts  c o m m is s io n  is a n  in s t i tu t io n  e n g a g e d  in  a c t iv i t ie s  d i r e c t ly  c o n c e rn e d  

w i th  th e  p r o m o t io n  a n d  p r o te c t io n  o f  h u m a n  r ig h ts ,  w h ic h  m a y  in c lu d e  a n  a d v is o ry  

f u n c t io n ,  e d u c a t io n a l  m a n d a te ,  a n d  im p a r t ia l  in v e s t ig a to r y  f u n c t io n .  T h e  c o m m is s io n  

m a y  r e c e iv e  in d iv id u a l  c o m p la in ts ,  h o ld  t r ib u n a ls ,  r e p o r t  o n  th e  g o v e r n m e n t ’s h u m a n  

r ig h ts  r e c o r d ,  o r  a n y  n u m b e r  o f  a  r a n g e  o f  o th e r  a c t iv i t ie s .  C o m p a r a t iv e ly ,  th e  

o m b u d s m a n  u s u a l ly  h a s  a  m o re  l im ite d  m a n d a te ,  e n c o m p a s s in g  a n  im p a r t ia l  

in v e s t ig a to r y  f u n c t io n  u s u a l ly  r e la te d  to  t r a n s p a re n c y  a n d  f a i rn e s s  in  th e  p u b l ic  

a d m in is t r a t io n  s p h e r e .182

V a s a k  d e s c r ib e s  f iv e  k e y  fu n c t io n s  w h ic h  h e  fe e ls  a re  e s s e n t ia l  e le m e n ts  o f  a  h u m a n  

r ig h ts  in s t i t u t io n  in  p r o m o t in g  a n d  p r o te c t in g  h u m a n  r ig h ts .

1. Information: th e  in s t i tu t io n  m u s t  g a th e r ,  c o m p ile  a n d  m a k e  e f f e c t iv e  u s e  o f  

in f o r m a t io n  r e g a r d in g  h u m a n  r ig h ts ,  th e ir  o b s e rv a n c e , a n d  v io l a t io n s

2. Investigation: T h e  in s t i tu t io n  m u s t  h a v e  a  v a r ie ty  o f  to o ls  a t  i ts  d i s p o s a l  in  o r d e r  

to  g a th e r  in f o r m a t io n ,  s u c h  a s  f a c t- f in d in g . A  c e n t ra l  q u e s t io n  b e c o m e s ,  w h o  

in i t i a te s  th e  p r o c e s s ?

3. Conciliation: a n  e f f e c t iv e  in s t i tu t io n  w ill  h a v e  th e  p o w e r  to  m e d ia te  a n d  o f fe r  

f r ie n d ly  s e t t le m e n t  o p t io n s  d u r in g  a  d is p u te

182Ibid., p. 7
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4. Decision: th e  in s t i tu t io n  w ill  h a v e  th e  le g a l  a u th o r i ty  a n d  p o w e r  to  o f f e r  r e s o lu t io n  

to  a  d is p u te .  T h e  a u th o r i ty  h e r e  m a y  r a n g e  f ro m  m a k in g  r e c o m m e n d a t io n s  to  

q u a s i - ju d ic ia l  p o w e r s  to  r e n d e r  a  v e r d ic t  a n d  im p o s e  r e m e d ia l  m e a s u r e s .

5. Sanctions: th e  in s t i tu t io n  s h o u ld  b e  a b le  to  im p o s e  s a n c t io n s .  C u r r e n t ly ,  n o  

n a t io n a l  h u m a n  r ig h ts  m e c h a n is m s  h a v e  th is  a u th o r i ty .  T h e y , c a n , h o w e v e r  

m o b i l i s e  p u b l ic  o p in io n  to w a rd s  s u c h  a n  e n d .1*3

T h e s e  f iv e  f u n c t io n s ,  w h ile  e v id e n c in g  s o m e  in a d e q u a c ie s ,  f in d  a  m o r e  

c o m p r e h e n s iv e  a r t ic u la t io n  in  th e  g r o w in g  b o d y  o f  in te r n a t io n a l  la w  a n d  n o r m s  o n  th e  

e s ta b l i s h m e n t  o f  n a t io n a l  h u m a n  r ig h ts  m e c h a n is m s .  T h e s e  n o r m s  h a v e  b e e n  c o d if ie d  

in to  c o n c re te  g u id e l in e s  b y  w h ic h  s ta te s  c a n  s e t  u p  n a t io n a l  s t r u c tu r e s  to  p r o m o te  a n d  

p r o te c t  h u m a n  r ig h ts .  U n d e r  th e  d i r e c t  g u id a n c e  o f  th e  E c o n o m ic  a n d  S o c ia l  C o u n c i l ,  

th e  C o m m is s io n  o n  H u m a n  R ig h ts  a n d  th r o u g h  th e  p a r t i c ip a t io n  o f  m e m b e r  s ta te s  o f  

th e  U n i te d  N a t io n s ,  th e s e  n o rm s  h a v e  ta k e n  s h a p e  a n d  h a v e  b e e n  a c c e p te d  b y  th e  

G e n e ra l  A s s e m b ly  a s  r e p r e s e n t in g  th e  c u r r e n t  in te r n a t io n a l  s ta n d a r d  fo r  n a t io n a l  

m e c h a n i s m s .183 184 K n o w n  a s  th e  Principles Relating to the Status o f  National 
Institutions o r  th e  Paris Principles, th e s e  g u id e l in e s  fo rm  th e  b a c k b o n e  o f  th e  U N ’s 

d r iv e  to  e n c o u r a g e  n a t io n a l  g o v e r n m e n ts  to  fo u n d  n a t io n a l  m e c h a n is m s  in  th e ir  

r e s p e c t iv e  n a t io n s .

4.1.1 Paris Principles
T h e  P a r is  P r in c ip le s  a r e  th e  p ro d u c t  o f  d e c a d e s  o f  c o n s o l id a t io n ,  c o n s e n s u s - b u i ld in g ,  

d ip lo m a c y  a n d  in te r n a t io n a l  a d v o c a c y  b y  th e  U n i te d  N a t io n s ,  c o n c e r n e d  n a t io n  s ta te s

183 Ibid. p. 218
” 4 Resolution 48/134 of the General Assembly of the United Nations. 20 December. 1993 See 

Centre for Human Rights., op. cit., p. 5
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a n d  n o n - g o v e m m e n ta l  o r g a n is a t io n s .  In d e e d , th e  i s s u e  o f  n a t io n a l  h u m a n  r ig h ts  

m e c h a n is m s  w a s  f ir s t  d i s c u s s e d  b y  th e  E c o n o m ic  a n d  S o c ia l  C o u n c i l  ( E C O S O C )  o f  

th e  U N  in  1 9 4 6 , tw o  fu ll  y e a r s  b e f o r e  th e  p r o c la m a t io n  o f  th e  U n iv e r s a l  D e c la ra t io n  

o f  H u m a n  R i g h t s .185 In  tw o  s u b s e q u e n t  r e s o lu t io n s ,  th e  C o u n c i l  c o n t in u e d  to  p u r s u e  

its  p o l ic y  o f  in v i t in g  m e m b e r  s ta te s  to  c o n s id e r  th e  r o le  o f  n a t io n a l  m e c h a n i s m s .186 187

T h e  f irs t  m a jo r  e x e r c is e  in  s ta n d a r d - s e t t in g  o c c u r r e d  a t th e  S e m in a r  o n  N a t io n a l  a n d  

L o c a l I n s t i tu t io n s  fo r  th e  P ro m o t io n  a n d  p r o te c t io n  o f  H u m a n  R ig h ts ,  h e ld  in  G e n e v a  

in  S e p te m b e r ,  1 9 7 8 . T h e  s ta n d a r d s  r e s u l t in g  f ro m  th is  s e m in a r  w e r e  a c c e p te d  a n d  

e n d o r s e d  b y  th e  G e n e ra l  A s s e m b ly  a s  r e c o g n is e d  g u id e l in e s .  T h e s e  g u id e l in e s  w e r e  

la te r  r e - e v a lu a te d  a n d  u p d a te d  a t  th e  W o rk s h o p  o n  N a t io n a l  I n s t i tu t io n s  fo r  th e  

P ro m o t io n  a n d  P ro te c t io n  o f  H u m a n  R ig h ts ,  h e ld  in  P a r is ,  1 9 9 1 . I t w a s  a t th is  

m e e t in g  th a t  th e  P a r is  P r in c ip le s  w e r e  a r t ic u la te d  a n d  c o n s o l id a t e d . '87

T h e  m o s t  c o m p r e h e n s iv e  a n d  im p o r ta n t  in te r n a t io n a l  g a th e r in g  o n  th e  i s s u e  o f  h u m a n  

r ig h ts  to o k  p la c e  in  19 9 3  w i th  th e  W o r ld  C o n f e re n c e  o n  H u m a n  R ig h ts ,  h e ld  in  

V ie n n a . T h is  c o n f e r e n c e  b r o u g h t  to g e th e r  g o v e r n m e n ts ,  a c t iv is t s  a n d  N G O s  f ro m  a ll 

o v e r  th e  g lo b e  to  d is c u s s ,  d e b a te  a n d  a f f i r m  in te r n a t io n a l  h u m a n  r ig h ts  n o rm s .  A t  th e  

c o n fe r e n c e  th e  d e le g a te s  r e a f f i rm e d  th e  in d iv is ib i l i ty  a n d  in te r d e p e n d e n c e  o f  a ll 

h u m a n  r ig h ts  a n d  in c lu d e d  th e  f o l lo w in g  c r u c ia l  s ta te m e n ts  o n  n a t io n a l  in s t i tu t io n s  in  

th e  V ie n n a  D e c la r a t io n  a n d  P ro g r a m m e  o f  A c t io n :

185 Ibid., p. 4
186 Ibid. p. 4. (ECOSOC resolution 2/9. 21 June. 1946 and ECOSOC resolution 772B (XXX) of 

25 July, I960)
187 Ibid. p. 5
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‘ . . . t h e  im p o r t a n t  a n d  c o n s tr u c t iv e  r o le  p la y e d  b y  n a t io n a l  i n s t i t u t i o n s  fo r  
th e  p r o m o t io n  a n d  p r o te c t io n  o f  h u m a n  r ig h ts ,  in  p a r t i c u la r  in  th e ir  
a d v is o r y  c a p a c i ty  to  th e  c o m p e te n t  a u th o r i t ie s ,  th e i r  r o le  in  r e m e d y in g  
h u m a n  r ig h t s  v io la t io n s ,  in  th e  d is s e m in a t io n  o f  h u m a n  r ig h ts  in f o r m a t io n ,  

a n d  e d u c a t io n  in  h u m a n  r i g h t s . . .(p a r t  I, p a ra . 3 6 ) ’188

T h e  g a th e r in g  a ls o  c a l le d  u p o n  g o v e r n m e n ts  to  e s ta b l is h  a n d /o r  s t r e n g th e n  n a t io n a l  

in s t i tu t io n s  m o d e l le d  o n  th e  P a r is  P r in c ip le s ,  a n d  r e c o g n is e d  th e  r ig h t  o f  e a c h  s ta te  to  

c h o o s e  fo r  i t s e l f  th e  b e s t  fo rm  o f  in s t i tu t io n  fo r  its  p a r t i c u la r  s i t u a t i o n .189 P r io r  to  th e  

V ie n n a  c o n f e r e n c e ,  a  p r e p a r a to ry  re g io n a l  m e e t in g  w a s  h e ld  in  B a n g k o k ,  w i th  A s ia n  

g o v e r n m e n t s  m a k in g  a  s ta te m e n t  r e a f f i rm in g  th e  s o v e re ig n ty  o f  th e  n a t io n - s t a te  a n d  

th e  p r in c ip le  o f  n o n - in te r f e r e n c e  in  n a t io n a l  a f fa ir s  ( s e e  p a g e  3 7 , 6 4 )

T h e  P a r is  P r in c ip le s  r e f e r  to  s ix  g e n e ra l  c a te g o r ie s ,  o r  ‘e f f e c t iv e n e s s  f a c to r s ’ as 

p r e r e q u is i te s  f o r  a  f u n c t io n in g , e f fe c t iv e  in s t i tu t io n . W i th in  e a c h  b r o a d  c a te g o r y  th e re  

a re  a ls o  in c lu d e d  r e le v a n t  s u b c a te g o r ie s .  T h e y  a re  b r ie f ly  s u m m a r i s e d  h e r e 190:

Independence  is  d e f in e d  a s  th e  a b i l i ty  o f  th e  in s t i tu t io n  to  f u n c t io n  in d e p e n d e n t ly ,  

w i th o u t  in te r f e r e n c e  f ro m  g o v e r n m e n t  a n d  p o l i t ic a l  p a r t ie s .  I t is  c o n c e r n e d  w i th  th e  

in d e p e n d e n c e  o f  th e  in s t i tu t io n  th ro u g h  le g a l a n d  o p e ra t io n a l  a u to n o m y ,  in d e p e n d e n c e  

th ro u g h  f in a n c ia l  a u to n o m y , in d e p e n d e n c e  th ro u g h  a p p o in tm e n t  a n d  d i s m is s a l  

p r o c e d u r e s ,  a n d  in d e p e n d e n c e  th ro u g h  c o m p o s i t io n  (p lu ra l is m ) .

188 Ibid., p. 5
189 Ibid., p. 5
190 For complete details, please see Appendix
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D e f in e d  ju r is d ic t io n  a n d  a d e q u a te  p o w e rs  r e f e r s  to  th e  c le a r ly  d e l in e a te d  s c o p e  o f  th e  

in s t i t u t io n s  p o w e r s  a n d  m a n d a te .  It in c lu d e s  s u b je c t - m a t te r  j u r i s d i c t io n ,  a v o id in g  

c o n f l i c t s  o f  ju r i s d i c t io n ,  a n d  a d e q u a te  p o w e rs .

A c c e s s ib il i ty  r e f e r s  to  th e  o p e n n e s s  o f  th e  o r g a n is a t io n  to  th e  p o p u la t io n  it is 

m a n d a te d  to  s e rv e . T h is  c a te g o r y  in c lu d e s  a  le v e l o f  a w a r e n e s s  o f  th e  in s t i tu t io n ,  

p h y s ic a l  a c c e s s ib i l i ty  a n d  a c c e s s ib i l i ty  th ro u g h  r e p r e s e n ta t iv e  c o m p o s i t io n .

C o o p e ra tio n  d e a l s  w i th  th e  lo c a t io n  o f  th e  in s t i tu t io n  w i th in  th e  n e tw o r k  o f  lo c a l, 

r e g io n a l  a n d  in te r n a t io n a l  h u m a n  r ig h ts  n e tw o rk s  a n d  s y s te m s . T h is  in c o r p o ra te s  

c o o p e r a t io n  w i th  n o n - g o v e m m e n ta l  o rg a n is a t io n s ,  c o o p e r a t io n  b e tw e e n  n a t io n a l  

in s t i tu t io n s ,  a n d  c o o p e r a t io n  w ith  in te r g o v e rn m e n ta l  o r g a n is a t io n s ,  i n c lu d in g  th e  U N .

O p e ra tio n a l e ff ic ie n c y  r e fe r s  d i r e c t ly  to  th e  d a y - to - d a y  o p e r a t io n s  o f  th e  in s t i tu t io n ,  

its  p r o c e d u r e s ,  i ts  r u le s ,  r e g u la t io n s  a n d  w o rk in g  m e th o d s .  T h is  c a te g o r y  

e n c o m p a s s e s  a d e q u a te  r e s o u rc e s  (b o th  h u m a n  a n d  m a te r ia l ) ,  w o r k in g  m e th o d s ,  

p e r s o n n e l  m a t te r s ,  a n d  r e v ie w  a n d  e v a lu a t io n .

A c c o u n ta b il i ty  n e c e s s i ta te s  a  s y s te m  o f  c h e c k s  a n d  b a la n c e s  to  e n s u r e  th e  in s t i tu t io n a l  

e f f e c t iv e n e s s  o f  th e  e n t i ty .  T h is  m a y  ta k e  th e  fo rm  o f  r e p o r t in g  to  r e le v a n t  

g o v e r n m e n t  b o d ie s  ( u s u a l ly  th e  g o v e r n m e n t  a n d /o r  P a r l ia m e n t ) ,  a s  w e l l  a s  to  th e  

p u b l ic .

W e  w i l l  r e tu r n  la te r  to  th e  P a r is  P r in c ip le s  w h e n  a s s e s s in g  th e  e f f i c a c y  o f  a d v o c a c y  

c o a l i t io n s  in  th e  a c h ie v e m e n t  o f  th e i r  p o l ic y  g o a ls , ( s e e  c h a p te r  5 )  In  o r d e r  to  f ra m e  

th e  p a r a m e te r s  fo r  th e  d is c u s s io n  in  c h a p te r  5, le t US n o w  tu rn  to  a  c o n c is e
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e x a m in a t io n  o f  th e  n a t io n a l  h u m a n  r ig h ts  m e c h a n is m s  w h ic h  e x is t  in  T h a i la n d .  W e  

b e g in  w i th  th o s e  in s t i tu t io n s  in  o p e ra t io n  p r io r  to  th e  1 9 9 7  c o n s t i t u t io n ,  th e n  p ro c e e d  

to  e x a m in e  th e  p r o v is io n s  in  th e  c o n s t i t u t io n  w h ic h  e s ta b l i s h  th e  b a s i s  f o r  a  n a t io n a l  

h u m a n  r ig h ts  c o m m is s io n ,  f o l lo w e d  b y  a n  o u t l in e  o f  th e  N a t io n a l  H u m a n  R ig h t  

C o m m is s io n  A c t ,  1 9 9 9 .

4 .2  P re -C o n s ti tu tio n a l (1997) M e c h a n ism s  in T h a ila n d

A lth o u g h  p r io r  to  1 9 9 7 , T h a i la n d  w a s  la c k in g  in  a  n a t io n a l  h u m a n  r ig h ts  c o m m is s io n ,  

th e re  w e r e  n u m e r o u s  o th e r  e n t i t ie s  w h ic h  w e r e  c h a rg e d , e i th e r  d i r e c t ly  o r  in d i r e c t ly ,  

w i th  th e  p r o m o t io n  a n d  p r o te c t io n  o f  h u m a n  r ig h ts  in  v a r y in g  d e g re e s .  T h e s e  e n t i t ie s  

r a n g e  in  in s t i tu t io n a l  c h a r a c te r  f ro m  le g is la t iv e  c o m m it te e s  to  m in i s t r i e s  to  s ta te  

a g e n c ie s .  T h o u g h  n o t  p e r h a p s  p r o m o t in g  a n d  p r o te c t in g  h u m a n  r ig h ts  in  a n  e n t i r e ly  

c o m p r e h e n s iv e  m a n n e r ,  th e s e  e n t i t i e s  w e r e  in v o lv e d  in  c o o r d in a t io n  a n d  s o m e  

p r o m o t io n a l  a c t iv i t ie s .  F o r  e x a m p le  th e  N a t io n a l  Y o u th  B u r e a u 191, a n d  th e  N a t io n a l  

C o m m is s io n  o n  W o m e n ’s A f f a i r s .192

In  te rm s  o f  d i r e c t  p r o te c t io n  o f  h u m a n  r ig h ts ,  m o s t  a re  a s s o c ia te d  w i th  th e  M in is t r ie s  

o f  J u s t ic e  a n d  I n te r io r ,  a n d  r e p r e s e n t  th e  m o r e  t r a d i t io n a l  s t r u c tu r a l  in s t i t u t io n s  s u c h  

a s  th e  p o l ic e ,  p u b l ic  p r o s e c u to r s  a n d  v a r io u s  o f f ic e s  to  w h ic h  c i t iz e n s  m a y  s u b m it  

g r ie v a n c e s  o r  c o m p la in ts .  H o w e v e r ,  it  m u s t  b e  a ls o  n o te d  th a t  m a n y  o f  th e s e  

o r g a n is a t io n s ,  s u c h  a s  th e  p o l ic e ,  a r e  d i r e c t ly  in v o lv e d  w i th  th e  m a jo r i ty  o f  h u m a n  

r ig h ts  v io l a t io n s  a g a in s t  a v e r a g e  c i t iz e n s .  In  a d d i t io n  to  th e s e , th e re  a r e  v a r io u s

www.nyb.go.th
192ส ด 5 ก ัน ก ฎ ห ม า ย แ ล ะ ส ิท ธ ิม น ุษ ข ช น  ด ูข ้อ ม ล เพ ิ่ม เด ิม ไ ด ้ท ี่ w w w .p m o .th a ig o v  g o .th A h a igov /h om e/h tm lad y /law .h tm

http://www.nyb.go.th
http://www.pmo.thaigov
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P a r l i a m e n ta r y  H o u s e  a n d  S e n a te  c o m m it te e s  w h ic h  d e a l  w i th  d i s a d v a n ta g e d  g r o u p s  

s u c h  a s  w o m e n ,  c h i ld re n ,  th e  d is a b le d , e tc . F in a l ly ,  th e  j u d i c i a r y  a ls o  f o rm s  a  c e n t r a l  

in s t i t u t io n  le g a l ly  m a n d a te d  to  u p h o ld  th e  la w  a n d  p r o te c t  th e  r ig h t s  o f  c i t iz e n s .  

H o w e v e r ,  th e  in a c c e s s ib i l i ty  a n d  c u l tu ra l  a n d  s o c ia l  b i a s e s  m a k e  th e  c o u r t s  th e  le a s t  

a t t r a c t iv e  o p t io n  fo r  m a n y . O th e r  r e m e d ia l  a v e n u e s  o f  s u p p o r t  fo r  c i t i z e n s  in c lu d e  th e  

P e t i t io n  C o u n c i l  o f  th e  C o u n c il  o f  S ta te , e s ta b l is h e d  in  1 9 7 9 193, th e  O f f ic e  fo r  th e  

P r o te c t io n  o f  C i t iz e n s  R ig h ts  a n d  L e g a l  A s s i s ta n c e  o f  th e  O f f ic e  o f  th e  A t to rn e y  

G e n e ra l ,  e s ta b l i s h e d  in  1 9 8 2 194 195, th e  H o u s e  J u s t ic e  a n d  H u m a n  R ig h t s  C o m m it te e ,  

e s ta b l i s h e d  in  1 9 9 0 '95, a n d  th e  S e n a te  C o m m it te e  o n  H u m a n  R ig h ts ,  e s ta b l i s h e d  in  

1 9 9 8 '96.

In  e s s e n c e ,  h o w e v e r ,  th e  m a jo r i ty  o f  th e s e  b o d ie s  ( w ith  th e  e x c e p t io n  o f  th e  S e n a te  

a n d  H o u s e  c o m m it te e s )  a re  n o t m a n d a te d  to  d e a l w i th  g e n e ra l  h u m a n  r ig h ts  is s u e s .  

M a n y  c iv i l  s e r v a n ts ,  w h o  s t a f f  th e s e  c o m m it te e s  a n d  o f f ic e s  a ls o  e x p r e s s  c o n f u s io n  a s  

to  th e i r  ro le ,  th e  m e a n in g  o f  h u m a n  r ig h ts ,  a n d  th e  ju r i s d i c t io n a l  a m b ig u i ty  o f  th e ir

193 ธ ีร ะ พ ล  อ ร ุณ ะ ก ส ิก ร . พ ร ะ ร าช บ ัญ ญ ัต ิก (น ะก ร ร ม ก าร ก ฤ ม โฎ ีก า  พ.ศ. 2 5 2 2 แ ก ไช เพ ิ่ม เต ิม  พ.ศ. 2534. ว ิญ ณ ูช น  ก ร ุง เท พ ฯ

2 5 3 9 , p. 21. This section has since been repealed under the C o u n c il o f  S ta te  A c t  (No. 4), 1999 for the 
following reasons: ‘Upon the establishment of the Administrative Courts in accordance with the law on 
the establishment of the administrative courts and administrative court procedure, there are transitory 
provisions under section 12 and section 13 of the C o u n c i l  o f  S ta te  A c t  (No. 4), B.E. 2542 that all affairs 
and personnel in connection with the work of the Petition Council and the Law and Petition Analysis 
Division of the Office of the Council of State insofar as determined by the Prime Minister shall be 
transferred to the Office of the Administrative Courts and that the provisions relating to petitions under 
the law on the Council of State shall remain in force until the Central Administrative Court has been in 
operation, the details of which appear in the full text of the C o u n c il  o f  S ta te  A c t  (No. 4), B.E. 2542...’ 
(Council of State, Internet website)

194 ล ัด ด า จ ัล ข ์ ต ัน ต ิว ิท ย า พ ิท ัก ษ ์ แ ล ะ  ฯ ลฯ. ร า ย ง า น ก า ร ว ิจ ัย (ร อ ง ก า ร จ ัด ด ง ค ณ ะ ก ร ร ม ก า ร ส ิท ธ ิม น ุษ ย ช น แ ห ่ง ช า ต ิ.  ส ำ ท ัก ง า น  

ฅ ณ ะ ก ร ร ม ก า ร ก า ร ว ิจ ัย แ ห ่ง ช า ต ิ ก ร ุง เท พ ฯ  2 5 4 3 , p. 77
195 Personal interview with Sarawut Pratoomraj of CCHROT.
! ;,> Thongbai Thongpao. “Senate to Protect Human Rights." B a n g k o k  P o s t . February 28. 1999, 

p- ?
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o r g a n is a t io n .197 M o re o v e r ,  th e s e  b o d ie s  a r e  o f te n  p a r t - t im e ,  h ig h ly  in a c c e s s ib le ,  

r e la t iv e ly  u n k n o w n  in  th e  g e n e ra l p o p u la t io n ,  a n d  m a y  e v e n  b e  in v o lv e d  in  d i re c t  

h u m a n  r ig h ts  v io la t io n s .  T h e  fu ll r e a l is a t io n  o f  a  d is t in c t ,  in d e p e n d e n t  n a t io n a l  h u m a n  

r ig h ts  m e c h a n is m  w a s  n o t  to  b e  in i t ia te d  u n til  1 9 9 7 , w h e n  fo r  th e  f ir s t  t im e ,  th e  T h a i  

c o n s t i tu t io n  e x p l ic i t ly  s e t  fo r th  p r o v is io n s  fo r  th e  e s ta b l i s h m e n t  o f  a  n a t io n a l  h u m a n  

r ig h ts  c o m m is s io n .

4 3  H u m a n  R ig h ts  in  th e  1 9 9 7  T h a i C o n stitu tio n

U n d e r  C h a p te r  6 -  T h e  N a t io n a l  A s s e m b ly , P a r t  8 o f  th e  T h a i  c o n s t i tu t io n  o f  1 9 9 7 , a 

n a t io n a l  h u m a n  r ig h ts  c o m m is s io n  is  to  b e  s e t u p  fo r  th e  f ir s t  t im e  in  T h a i  h is to ry . 

T h e  tw o  c r i t ic a l  a r t ic le s ,  A r t ic le  19 9  a n d  A r t ic le  2 0 0  p r o v id e  th e  b a s is  in  

c o n s t i tu t io n a l  la w  fo r  th e  e n a c tm e n t  o f  o r g a n ic  le g is la t io n  to  e s ta b l i s h  th e  

c o m m is s io n .  T h e  tw o  A r t ic le s  a re  b r i e f  a n d  o f  c o n s id e r a b le  im p o r t .  T h e y  r e a d  a s  

fo llo w s :

Section 199
T h e  N a t io n a l  H u m a n  R ig h ts  C o m m is s io n  c o n s is ts  o f  a  P r e s id e n t  a n d  te n  
o th e r  m e m b e r s  a p p o in te d ,  b y  th e  K in g  w i th  th e  a d v ic e  o f  th e  S e n a te ,  f ro m  
th e  p e r s o n s  h a v in g  a p p a re n t  k n o w le d g e  a n d  e x p e r ie n c e s  in  th e  p r o te c t io n  
o f  r ig h ts  a n d  l ib e r t ie s  o f  th e  p e o p le ,  h a v in g  r e g a rd  a ls o  to  th e  p a r t i c ip a t io n  
o f  r e p r e s e n ta t iv e s  f ro m  p r iv a te  o r g a n is a t io n s  in  th e  f ie ld  o f  h u m a n  r ig h ts .

T h e  P re s id e n t  o f  th e  S e n a te  s h a l l  c o u n te r s ig n  th e  R o y a l  C o m m a n d  
a p p o in t in g  th e  P r e s id e n t  a n d  m e m b e r s  o f  th e  N a t io n a l  H u m a n  R ig h ts  
C o m m is s io n .

197 ล ัด ด าว ้ล ข  ต ้น ด ิว ิท ย า พ ิท ัก ษ ์. ,  อ ้า ง แ ล ว . p. 76
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T h e  q u a l i f ic a t io n s ,  p r o h ib i t io n s ,  s e le c t io n ,  e le c t io n ,  r e m o v a l  a n d  
d e te r m in a t io n  o f  th e  r e m u n e r a t io n  o f  m e m b e r s  o f  th e  N a t io n a l  H u m a n  
R ig h ts  C o m m is s io n  sh a l l b e  a s  p r o v id e d  b y  law .

T h e  m e m b e r s  o f  th e  N a t io n a l  H u m a n  R ig h t s  C o m m is s io n  s h a l l  h o ld  o f f ic e  
f o r  a  te rm  o f  s ix  y e a r s  as f ro m  th e  d a te  o f  th e ir  a p p o in tm e n t  b y  th e  K in g  
a n d  s h a ll  s e rv e  fo r  o n ly  o n e  te rm .

Section 200

T h e  N a t io n a l  H u m a n  R ig h ts  C o m m is s io n  h a s  th e  p o w e r s  a n d  d u t ie s  as 
fo llo w s :

1 ) to  e x a m in e  a n d  r e p o r t  th e  c o m m is s io n  o r  o m is s io n  o f  a c ts  w h ic h  v io la te  
h u m a n  r ig h ts  o r  w h ic h  d o  n o t  c o m p ly  w i th  o b l ig a t io n s  u n d e r  in te r n a t io n a l  
t r e a t i e s  to  w h ic h  T h a i la n d  is  a  p a r ty ,  a n d  p r o p o s e  a p p r o p r ia te  r e m e d ia l  
m e a s u r e s  to  th e  p e r s o n  o r  a g e n c y  c o m m it t in g  o r  o m i t t in g  s u c h  a c ts  fo r  
ta k in g  a c t io n . In  th e  c a s e  w h e re  it  a p p e a rs  th a t  n o  a c t io n  h a s  b e e n  ta k e n  a s  
p r o p o s e d ,  th e  C o m m is s io n  s h a l l  r e p o r t  to  th e  N a t io n a l  A s s e m b ly  fo r  
f u r th e r  p r o c e e d in g ;

2 )  to  p r o p o s e  to  th e  N a t io n a l  A s s e m b ly  a n d  th e  C o u n c i l  o f  M in is t e r s  
p o l ic ie s  a n d  r e c o m m e n d a t io n s  w i th  r e g a r d  to  th e  r e v is io n  o f  la w s , r u le s  o r  
r e g u la t io n s  fo r  th e  p u rp o s e  o f  p r o m o t in g  a n d  p r o te c t in g  h u m a n  r ig h ts ;

3 ) to  p r o m o te  e d u c a t io n ,  r e s e a rc h e s  a n d  th e  d i s s e m in a t io n  o f  k n o w le d g e  
o n  h u m a n  r ig h ts ;

4 )  to  p r o m o te  c o - o p e ra t io n  a n d  c o - o r d in a t io n  a m o n g  G o v e r n m e n t  
a g e n c ie s ,  p r iv a te  o r g a n is a t io n s ,  a n d  o th e r  o r g a n is a t io n s  in  th e  f ie ld  o f  
h u m a n  r ig h ts ;
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5 ) to  p r e p a r e  a n  a n n u a l  r e p o r t  fo r  th e  a p p ra is a l  o f  s i tu a t io n s  in  th e  s p h e re  
o f  h u m a n  r ig h ts  in  th e  c o u n t ry  a n d  s u b m it  it to  th e  N a t io n a l  A s s e m b ly ;

6 )  o th e r  p o w e r s  a n d  d u t ie s  a s  p r o v id e d  b y  law .

In  th e  p e r f o r m a n c e  o f  d u t ie s ,  th e  N a t io n a l  H u m a n  R ig h t s  C o m m is s io n  
s h a l l  a ls o  h a v e  r e g a r d  to  th e  in te r e s ts  o f  th e  c o u n t ry  a n d  th e  p u b l ic .

T h e  N a t io n a l  H u m a n  R ig h ts  C o m m is s io n  h a s  th e  p o w e r  to  d e m a n d  
r e le v a n t  d o c u m e n ts  o r  e v id e n c e  fro m  a n y  p e r s o n  o r  s u m m o n  a n y  p e r s o n  to  
g iv e  s ta t e m e n ts  o f  fa c t in c lu d in g  o th e r  p o w e r s  fo r  th e  p u r p o s e  o f  

p e r f o r m in g  its  d u t ie s  a s  p r o v id e d  b y  l a w . '9S

In  a d d i t io n  to  th e s e  tw o  k e y  a r t ic le s ,  a n o th e r  f u n d a m e n ta l  a r t ic le  w h ic h  c o n c e r n s  th e

e n a c tm e n t  o f  o r g a n ic  la w s  r e q u i re d  b y  th e  c o n s t i tu t io n  is  fo u n d  in  th e  s e c t io n  o n

T ra n s i to ry  P r o v is io n s .  S e c t io n  3 3 4 (1 )  o f  th e  c o n s t i tu t io n  m a n d a te s  th a t ,

‘th e  la w s  u n d e r  s e c t io n  6 8 , s e c t io n  19 9 , s e c t io n  2 0 0 , s e c t io n  2 4 8 ,  s e c t io n  
2 7 0 , s e c t io n  2 7 5  a n d  s e c t io n  2 8 4  p a ra g ra p h s  tw o  a n d  p a r a g r a p h  th r e e  s h a l l  
b e  e n a c te d  w i th in  tw o  y e a r s  a s  f ro m  th e  d a te  o f  th e  p r o m u lg a t io n  o f  th is  

C o n s t i tu t io n ’199

In te r e s t in g ly ,  th e  N a t io n a l  H u m a n  R ig h ts  C o m m is s io n  w a s  n o t  m e n t io n e d  u n d e r  

s e c t io n  3 2 9  w h ic h  l is ts  th e  v a r io u s  o rg a n ic  la w s  r e q u i r e d  to  b e  e n a c te d  w i th in  tw o  

y e a rs . A l th o u g h  th e  N H R C  a n d  O m b u d s m a n  a re  fo u n d  in  th e  s a m e  C h a p te r ,  th e y  

s e e m  to  b e  g iv e n  d i f f e r in g  le v e ls  o f  im p o r ta n c e  b y  th e  c o n s t i t u t io n  d r a f te r s .  T h e  

O m b u d s m a n  c a n  b e  fo u n d  in  s e c t io n  3 2 9 , a s  w e ll a s  in  s e c t io n  3 3 0  w h ic h  e x p l i c i t l y  

s ta te s  c e r ta in  p r o v is io n s  th a t  m u s t  a p p e a r  in  th e  o r g a n ic  la w  o n  th e  O m b u d s m a n ,

Office of the Council of State. C o n s titu tio n  o f  th e  K in g d o m  o f  T h a ila n d  B E .  2 5 4 0 (1 9 9 7 ) . .  p p

เพ75-75
Ibid., p. 140
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r e la t in g  to  its  d u t ie s ,  p o w e rs ,  c o m p o s i t io n ,  c o o p e r a t io n  a n d  q u a l i f i c a t io n s .200 S u c h  

c la r i ty  w a s  n o t  a c c o rd e d  th e  N a t io n a l  H u m a n  R ig h ts  C o m m is s io n .

A n o th e r  c r i t i c a l  s e c t io n  w h o s e  im p o r ta n c e  w il l  b e  m e n t io n e d  la te r ,  is  s e c t io n  7 5  u n d e r  

C h a p te r  5 -  D i r e c t iv e  P r in c ip le s  o f  F u n d a m e n ta l  S ta te  P o l ic ie s .  In  r e a d s  a s  fo llo w s :

S e c t i o n  7 5
T h e  S ta te  s h a l l  e n s u re  th e  c o m p lia n c e  w i th  th e  la w , p r o te c t  th e  r ig h t s  a n d  
l ib e r t ie s  o f  a  p e r s o n ,  p ro v id e  e f f ic ie n t  a d m in is t r a t io n  o f  j u s t i c e  a n d  s e rv e  
ju s t i c e  to  th e  p e o p le  e x p e d ie n t ly  a n d  e q u a lly  a n d  o r g a n is e  a n  e f f ic ie n t  
s y s te m  o f  p u b l ic  a d m in is t r a t io n  a n d  o th e r  S ta te  a f f a i r s  to  m e e t  p e o p le 's  
d e m a n d .

T h e  S ta te  s h a l l  a llo c a te  a d e q u a te  b u d g e ts  fo r  th e  independent 
a d m in is t r a t io n  o f  th e  E le c t io n  C o m m is s io n ,  th e  O m b u d s m e n ,  th e  National 
Human Rights Commission, th e  C o n s t i tu t io n a l  C o u r t ,  th e  C o u r t s  o f  
J u s t ic e ,  th e  A d m in is t r a t iv e  C o u r ts ,  th e  N a t io n a l  C o u n te r  C o r r u p t io n  
C o m m is s io n  a n d  th e  S ta te  A u d i t  C o m m is s io n .201

In  a d d i t io n  to  th o s e  s e c t io n s  o f  th e  c o n s t i tu t io n  th a t  d e a l  d i r e c t ly  w i th  th e  N a t io n a l  

H u m a n  R ig h t s  C o m m is s io n ,  th e re  w e r e  a lso  s e v e ra l  g r o u n d b r e a k in g  p r o v is io n s  in  th e  

1 9 9 7  c o n s t i t u t io n  d e a l in g  w ith  h u m a n  r ig h ts  in  g e n e ra l . A l th o u g h  r e f e r e n c e s  to  th e  

r ig h ts  a n d  d u t ie s  o f  T h a i  c i t iz e n s  h a d  b e e n  in c lu d e d  in  T h a i  c o n s t i t u t io n s  s in c e  1 9 3 2 , 

fo r  th e  f i r s t  t im e ,  th e  1 9 9 7  c o n s t i tu t io n  in c o r p o ra te d  th e  b r o a d e s t  d e f in i t i o n  to  d a te  o f  

h u m a n  r ig h ts .  T h is  d e f in i t io n  in c lu d e d  th re e  k e y  f e a tu re s .  F i r s t ,  h u m a n  d ig n i ty  w a s  

r e c o g n is e d  a s  th e  c e n t r a l  te n e t  a n d  b a s is  fo r  h u m a n  r ig h ts .  T h is  in c re d ib le

200 Ibid., p. 137
201 Ibid., p. 22. Emphasis added.
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accomplishment represents a sea-tide change in the thinking of Thai constitution 
drafters.202 It means that human rights are grounded in human dignity and trace their 
legitimacy from that dignity. Human rights are no longer simply legal statements of 
what the state will permit its citizens to ‘have.’ Second, the constitution recognises 
the fundamental principle of equality. Due to the advocacy efforts of many women’s 
groups, this also includes an explicit mention of the equality of the sexes. Finally, the 
enjoyment of human rights must take place in a climate of tolerance and respect, with 
the constitution outlawing discrimination based on irrelevant characteristics such as 
religion, nationality, language or gender.203 204 205 As a crowning achievement, all such 
rights also became judicable as the constitution became the supreme law of the land 
under sections 6, 28 and 29.204

4.4  N ation a l H um an R igh ts Com m ission A c t (1999)

Under section 334(1) of the Constitution, the government was required to draft and 
enact a law to establish the National Human Rights Commission. This was achieved 
with the National Human Rights Commission Act, 1999 being published in the Royal 
Gazette on November 25, 1999.205 The road leading to this final enactment in law 
was, however, an extremely bumpy one, and proved to be arguably the most 
controversial organic law under the new Constitution. Upon examination of meeting 
records of the Constitutional Drafting Assembly, the issue of the National Human

202 Some drafters, however, proposed cutting the word ‘human dignity’ from the draft because it 
has ‘no meaning.’ See ‘สรุปผลการประชุมยกร่างรัฐธรรมนูญ ของ คณะกรรมาธิการยกร่างรัฐธรรมนูญ สภาร่างรัฐธรรมนูญ 
วันท่ี 22 เมษายน 2540’, p. 3 in มูลนิธิอาเชีย และสถาบันพระปกเกล้า. ฐานขอมูตราองานการประชุมสภาร่างรัฐธรรมนูญ (สสร.) รัฐ 
ธรรมนูญแน่งราชอาณาจักร ไทอ ท.ศ. ๒๕๔๐ [CD-ROM], กรุงเทพฯ: มูลนิธิอาเชียสถาบันพระปก!กล้า

2ก3 ไพโรจน โพธไสย. “คณะกรรมการสิทธิมนูษขชนแห่งชาติ.”  ไน รัฐสภาสาร. สำนักงานเลขาธิการสภาผู้แทน ราษฎร 
กรุงเทพฯ 2543, P- 30

204 O f f ic e  o f  th e  C o u n c il  o f  S ta te ., o p . c it .. pp . 3 , 9
205 ไพโรนั โพธิไสย, ล้างแล้ว., p. 45
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Rights Commission took up more time than almost any other issue. Furthermore, 
during the drafting and debating process, no fewer than five drafts were submitted to 
the House during first reading for consideration.206 As we will see in the following 
chapter, the divisions between proponents and opponents came into sharp and painful 
relief compared to the more muted and accommodating atmosphere that pervaded the 
debates in the Constitutional Drafting Assembly.

The National Human Rights Commission Act in the end failed to represent all the 
characteristics as demanded by human rights activists. It represents a compromise 
document, which is not necessarily a negative situation. Even the United Nations, in 
its preamble to the Paris Principles, recognises the necessity for national human rights 
mechanisms to be ‘appropriate’ to the local social, cultural, political and economic 
situation in the country of its establishment.207 This apparent ‘nod’ to the Asian 
governments following their ‘Bangkok Declaration’ does permit some flexibility in 
allowing governments to adapt their commissions to suit indigenous patterns of social 
organisation and beliefs. This adaptation is of course, subject to negotiation during 
the drafting process (providing the government is open to public input) and can 
therefore even provide a more effective, legitimate and generally respectable 
institution on the ground.

206 Some authors have placed the number as high as 17 different versions, including civil society 
drafts, and drafts which were revised during the scrutiny processes o f various institutions such as the 
Council o f  State, Parliament, etc. However, as many o f these (such as the civil society versions) were 
not officially considered by the Parliament, they are o f lesser importance, and records regarding 
process and debate on them are more scarce. However, some did serve an important belief system 
defining function within and among c arious advocacy coalitions.

20 Centre for Human Rights., op cit.. p. 11
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Very briefly, the National Human Rights Commission Act contains the following 
provisions. The Act shall be controlled by the President of the National Human 
Rights Commission who has the authority and power to issue regulations in the 
performance of the duties of the commission. The commission is comprised of a 
President and 10 other commissioners, appointed by the King at the recommendation 
of the Senate, giving regard to the opinions and participation of private civil society 
organisations. Importantly, commissioners cannot be a government official or hold 
any other employment. The commission will promote compliance with human rights 
instruments, both domestic and foreign, will examine and report on violations of 
human rights, will recommend policies related to human rights to the National 
Assembly, will promote human rights education, promote inter-agency cooperation, 
and prepare annual reports on the human rights situation in the country. 
Commissioners will work full time and receive a salary. The commission is attached 
to the National Assembly. For the complete Act in its entirety, please see Appendix.

The constitutional provisions and subsequent enactment of the National Human 

Rights Commission Act was a long and arduous process. In the next chapter we apply 
the Advocacy Coalition Framework to the political reform and human rights policy 
subsystems. Here we move away from the historical or philosophical underpinnings 
to belief systems and focus on their explicit articulation in public documents in order 
to differentiate aggregate groups (advocacy coalitions) and to measure the changes in
belief systems over time.
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