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“ " David 1R “
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3David . R 1Arbitration in International Trade 1( Denventer/ Netherlands : Kluwer
Law and Taxation Publisher 11985 ) 1lpage 5.
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( Conflict of Law

Rules ) 5

(1) .. 1923 ( Geneva Protocol on Arbitration

Clauses 1923)

2 .. 1927 ( Geneva Convention on Execution of

Foreign Arbitral Awards 1927 )

3) . . 1958 ( New York Convention on Recognition

and Enforcement of Foreign Arbitration Awards 1958 )



. 1958 ( New York Convention on Recognition

and Enforcement of Foreign Arbitration Awards 1958 )
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6

12545 ) 1

D

(2)

3)

(4)
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(5)

(6)

(7)

7“The parties shall be treated with equality and each party shall be given a full

opportunity of presenting his case” ( UNCITRAL Model Law on International

Commercial  Arbitration : Article 18.Equal treatment of parties) 25
. . 2545,
8 1
( : 12536 ) 1 10

9 1 11.
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Article 1

1985

D 1
( : 12545 ) 1 18.

I Aron Broches 1Commentary on the UNCITRAL Model Law on International
Commercial Arbitration ( Deventer : Kluwer Law and Taxation Publishers 11990 ) 1page

2.

( ; 12543 )1  146.
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Party Autonomy

185.

12538 ) ,

1(

67.

( Law on Conflict of Laws )

, 2539 )
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221 Party Autonomy 5

Party Autonomy

( Choice of Law )

Article 3 European Convention 16

S "Party Autonomy

" 1
1( : 12540) 1 151).
B "European Convention on International Commercial Arbitration ( Geneva
Convention 1961 )
.. 1961
.. 1961 21 . . 1961
7 .. 1964 3 7 Article 4 18

1965 Article 1



Article 7 (1)

Party Autonomy

( Model Law )

( International Centre for Settlement of Investment Dispute

ICSID ) T

( Party Autonomy )"

" ( Freedom
of the Parties )”
. 2545
( Public Policy )"
, ?m
,2540) 1 72.
g Teo Keang Sood 1Current Legal Issues in International Commercial Litigation

( National University of Singapore 11997 ) 1Page 117.
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2.2.2.2 ( Due Process )
D
25 Article 18
. . 1985
2.2.3 Party Autonomy

Party Autonomy

(Applicable Law )

(Applicable Law )
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( Domestic

Arbitration )

( Foreign

Arbitration )

( Governing Law )

34

( Substantive Law )"

( Rules on Conflict of Laws )”



12545) 1

34
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( Conflict of Laws )”
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( The country most closely connected to the dispute )

Party Autonomy
Party

Autonomy

Party Autonomy

2 1 95.
B Giuditta Cordero Moss and Tano Aschehoug 1 INTERNATIONAL
COMMERCIAL ARBITRATION : Party Autonomy and Mandatory Rules 1( AIT Otta AS 1

1999 ) 1page 402.
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Party Autonomy
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lex fori

2
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( Mandatory Provisions ) 5

Party Autonomy 1

( Mandatory Provisions )

2.3 , ( Mandatory Provisions )

231 ( Mandatory Provisions )

2 “lex fori
" ( 1 ? 1(
12540) 1 122).
5 Giuditta Cordero Moss and Tano Aschehoug 1 INTERNATIONAL
COMMERCIAL ARBITRATION : Party Autonomy and Mandatory Rules 1( AIT otta AS 1

1999 ) 1page 53.



Party Autonomy

Party Autonomy 1

( Mandatory

Provisions )

Calvo Z

B Pallas Dissertation 1Super Mandatory Ries : History 1Concept 1Prospect .
Available from Http :// nikko 69 . online . fr / pallas_dissertation . html

27 “Calvo Clause Calvo , 1

Calvo
Carlos Calvo
Calvo Clause
Calvo

Clause
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24

( Choice of Law Rules )
Party  Autonomy
Party Autonomy

( Mandatory Provisions )

Party Autonomy@®

K9] ( Mandatory

Provisions )

12540 ) 1 31
28 1 128.
D “ Overriding Mandatory Rules apply to an area that is in principle

to party autonomy ; the parties can choose the law governing their

transaction land the choice of law has full effect. particular respects lhowever 1

concerning interests that the state deems more important than the principle of

party autonomy 1lthe choice made by the parties is Overridden. Overriding

Mandatory Rules , therefore 1operate as an exception to party autonomy.”

( Giuditta Cordero Moss and Tano Aschehoug 1INTERNATIONAL COMMERCIAL

ARBITRATION : Party Autonomy and Mandatory Rules 1( AIT otta AS 11999 ) lpage

104).

P Cheshire and North’s . Private International Law : Twelfth Edition 1( 1992 )1

Page 496.
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(lex causae Theory )
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(lex fori Theory )

( lex fori )

( lex fori )

(lex causae 31

(lex fori3)

1:(

lex fori

219).
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()
2 ' ( Policing nature )
©)
(4)
3
3 “ The interfering mandatory provisions may be of a very different character lin

two respects. First : As to their origin.
The interfering rules might pertain either :
(1) to the proper law of the contact ( lex causae ) ;or
( I') to the law governing at the place of arbitration ( lex fori ) ; or
(') to athe legal order of a third country ; or
(IV) to a supranational order 1such as e.g.
resolutions of the UN Securities Council
EU competition laws
(V) to the legal order governing at the potential place where enforcement of the
award might have to be sought.
Second : As to their policies and cultural values or social interests that
aim to be protected. respect of the aims of interfering mandatory provisions :
(1) some are aimed solely at protecting certain monetary interests of the State,
such as exchange control regulations or transfer restrictions ;

(') some are of a merely policing nature ;



2.3.2 ( Mandatory Provisions )

2321

( Domestic Public Policy )
( Public Policy )
( Domestic Public Policy )

(' International Public Policy )

( ') other are aimed at safeguarding certain vital interests of a State and its
people’s welfare ;and 1in particular

( IV) other are aimed at protecting the free trade and the functioning of an
effectioning of an effective market, such as competition laws.” ( Marc Blessing 1
Mandatory Rules of Law versus Party Autonomy in International Arbitration 1Journal of

International Arbitration 1( Volume 14 No. 4 11997 ) 1page 25).



Calvo Clause

Civil Law
( Public Policy )
( Choice of Law Rules )

Common Law

(Applicable Law )

31 Andrew |. Okekeifere 1Public Policy and Arbitrability under The UNCITRAL
Model Law 1 International Arbitration Law Review 1 ( Sweet & Maxwell Limited and
Contributors 11999 ) 1Page 70.

3 Cheshire and North’s . Private International Law : Twelfth Edition , 1992

Page 503.
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. 1958 ( New York Convention 1958 )



ex aequo

et bono

ex aequo et

bono

( International Public Policy )

( National Interest )

(' International Public Policy )

12543)1  665.



2.3.3

“ the international public policy prescriptions are those principles that are
common to several nations and such as would not be strange to the rational or civilised
expectations of other nations will accept that every judicial or quasi- judicial proceeding
held in determination of rights and obligations must not breach any of the principles of
fair hearing and that if it does it should be invalid lalong with any resultant judgement
and award”, ( Andrew | Okekeifere 1 Public Policy and Arbitrability under The
UNCITRAL Model Law 1 International Arbitration Law Review 1 ( Sweet & Maxwell

Limited and Contributors 11999 ) 1Page 71 ).
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1985 Article 18
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( Mandatory Provisions )

., ( Mandatory Provisions )



. 1985 ( UNCITRAL Model Law

International Commercial Arbitration , 1985)
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