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Alternative Dispute Resolution (ADR)

2
(1) (fair)
2) (speedy)
3) (cheap)
(4) (effective enforcement mechanism)
(5)

(measure against bad publicity)
(6) (preservation of relationship)



ADR
3 113 ”
(Pied Poudre) '
(Mediate)
(Conciliation)
(Fact finding) (Evaluation)
(Neutral) (Impartial)
(Non-biased)
3 (Negotiation) (Mediation
or Conciliation) (Arbitration)
21 (Negotiation)
2.11
4
5
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: 2545), 49,
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5Roy J. Lewicki et al., Negotiation. Second Edition (Boston: The McGraw-Hill
Companies, 1985 and 1994), p. L
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(1) The Concise Oxford Dictionary
( )
(2) Donald G. Gifford Legal Negotiation Theory
and Applications 2
(3) Roger Fisher and William Ury Harvard Negotiation
Project Getting to Yes: Negotiating Agreement without Giving In.
7
2112
8
(1)

(Compromise and Concessions)

6Margot Taylor et al., Negotiation. (Oxford : Oxford University Press, 2002), p. 7.
7lbid., p. 7.
81bid., pp. 7-8.



Argument)

()

interactive process)

10

(Shared, Compatible and Conflicting interests)

(Exchange of Information)

(Persuading by

(Dynamic

(Getting what you want)
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2121 (Competitive Theory)

g K (Negotiation Theory and Strategy),”
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(Problem-Solving Theory)
)
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(Balancing)

“expending the pie”
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2131 (Negotiation pattern and Process)

(pattern)
4

1)

orientation, positioning)

DMargot Taylor et al., Negotiation, pp. 13-14.
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(opening,



(Exploration and Discussion)

(Bargaining and Convergence)

(Settlement or Breakdown)



2.132

()

(11)
(12)
experience in similar conflicts)
(13)
(14)
@
agendas)

16
(Negotiation Planning)

(Defining issues)

(An analysis of the conflict problem)
(Our own past

Gathering information through research)
(Consultation with experts)

(Assembling issues and defining

“Bargaining Mix”

(Defining interests)

" Roy J. Lewicki et al., Negotiation, p. 128.
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(Consulting with others)

(Managing goal-setting)

(target point)

(resistance point)

(alternative settlement)

(asking price or opening bid)

(Identifying your own limits)

(Developing supporting arguments)
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(8) (Analyzing the other party)

(8.1) (The other
party’s current resources, interests and needs)

(8.2) (The other party’s objectives)

(8.3)
(The other party’s reputation and negotiation style)

(8.4) (The other party’s alternative)

(8.5) (The other party’s authority to
make an agreement)

(8.6) (The other party’s likely strategy and

tactics)
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Roger Fisher and William Ury Harvard Negotiation
Project Getting to Yes: Negotiating Agreement without Giving In.
i/

(1)

(Separate the people from the problem)

(Focus on interests, not positions)

3)
(Brainstorming) (evaluation)
(Invent options for mutual gains)
(4)
(Insist on objective criteria)
(5)

(Do not bargain
over  position)

12 ,
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(win-win game)

2.14
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(no
enforcement)
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(1)

2)

3)
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2.2
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conciliation

2211

1
( Mediation or Conciliation)
mediation
{I
'6
(Voluntary) (Non-hinding)

10, 38 ( - 2545): 54,



(Without prejudice)

, ]
(1) ADR
.. 1989 (Mediation)
“ (third party)
(no decision making power)
(negotiation)
"8
(2) (Code of Virginia)
21.2 (Chapter 21.2) ¢
(Mediation) (Process) (facilitate)
"9
(3) Mr.Derrill T. Warren, Q.C. (Executive Director)
Margot Taylor et ah, Negotiation, p. 161.
B ) 113
10,38 53
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(Mediation)
(facilitator)

(win-win situation)

(creativity)
(through the skillful use of questions)

(highly trained professional facilitator)
(conductor of an orchestra) !
”m

2212

21 L 10.39
( : 2545) 40,
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2221

” (Mediator)

10,38 52.
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4-5.
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2222
ICC Rule of Optional Conciliation 1
2544 5
5 (The conciliator shall conduct
the conciliation process as he thinks fit,guided by the principles of impartiality equity and justice)
5

", 1038 52.
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"m 10,39 : 41.
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1
(Caucus  Session)

4)

[1

24,
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(institution)
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The International Chamber of
Commerce (ICC)
.. 1988 (Rule of Optional Conciliation)

1 2544 ADR Rule
1B
(UNCITRAL)
.. 1976 .. 1980
3l
ADR Rule
UNCITRAL 2
(1)
Y , . 56,
k) , (Alternative Dispute
Resolution), .3
1 ;3

& l 113
", 10,38 54-55.
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(independent and impartial)

()

(The Neutral shall conduct the
procedure in such manner as the neutral sees fit in all cases, the neutral shall be guided by the
principles of fairness and impartiality and by the wishes of the parties)

4)
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(8)
3

(1) (Saving in Legal Costs)

2) (Expedition)

3)

(Preservation of business relationship)
(4) : (Business solution)
(5) (Suitability for technical disputes)
(6) (Control by the Parties)
ADR
3 , (0

037( - 2545) : 48-49,



0 (Flexibility)
(8) (Face saving)
u " (Win-win solution)

(Win-Lose solution)
(9) [1]

, (Non-adversarial Approach)

(10)
Multi-parties disputes)

224

(enforcement)

33

(Informality)

(Suitability for



2.3 (Arbitration)
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2541),

34
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.. 1925
. 1925
.. 1980
1005-1028

(International Chamber



of Commerce

“quilds”

ICC)

()

(borough government)

.. 1746

12

13

37



] .. 1920

The United States Arbitration Act 1926
23.1.12

‘ 1068

38
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115 16 116-121
17-18
021 (.. 2450) Y
115
15 108-114
. 115
2477
1 . 2478 15
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210-222
5
.. 2530 13 .. 25306
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(Model Law on International Commercial Arbitration)

(United Nations Commission on International Trade
Law UNCITRAL) ' .. 2545

46 . 80
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23.12
(1) .. 2493 “
(2) .. 2525
(3) . 2542
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(4) Black’s Law Dictionary (5t ed)
K
(5) Encyclopedia of Laws of England ( )
“ (Arbitration)
(Arbitrator)
K.Y
"0

25%5), 3l



41
(6) Rene David (Arbitration in International Trade ; 1985)

(7) Cameron K. Wehringer “

f
G
t), )
"B
()
(Arbitration) “
(Award)
(lex  arbitri) ) (Rules)
9 ,
10,

3 Cameron K. Wehringer, Arbitration Precepts and Principles (New York: Oceana
Publications, 1969), p. 3.
2
10.
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(4) (Judicial

way)

2545 o 1

1, 313



(5)
f :
(6)
(7)
232
(Award)
5
2.3.2.1
Theory)
G

43

(Jurisdictional

, 2535), 21-26.



“applicable law”
23.2.2 (Contractual Theory)
(binding contractual force)
2.3.2] (Mixed or Hybrid Theory)

(Professor  Sauser Hall)

(Procedural and Contractual Features)

44
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2.3.2A (Autonomous Theory)
Madame Rubellin Devichi

(Denationalized Arbitration) ,

233
2331

if (arbitration
clause) (principle contract)

12,
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.. 1958 )
(New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958)%

(Judiciary character)

(review)

(Model law on International Commercial Arbitration)
(United Nations Commission on International Trade Law
UNCITRAL)

o , 13-14.
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.. 2545

23311 (International Cl
Commerce ICC)
ICC
. 1919 ICC
2
(1) (Arbitral  Tribunal)
1 3

(2) (International Chamber

of Commerce Court of Arbitration)

2535),  140-142.
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30

143-144.

(Terms of Reference)
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3312 .. 2545
(Model Law on International
Commercial Arbitration)
(United Nation on International Trade Law UNCITRAL)

. 2545

. 2545 4

.. 2545 2
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. 2545)
2)

2545)

(2 . 2545)

(2 . 2545)

" (statement of claims) ( 29
.. 2545) “ " (statement of
defense)

. 2545)

(7)
2 (Domestic Arbitration)
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(10.1)
(102)
(103)
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(International Arbitration)

(Conflict of Laws)

" (Ex aequo et bono or As Amiable Compositeur)

101.
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23321
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25-31.
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36-39.
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(Institutional Arbitration)
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(bilateral agreement)

(1)

(International Centre for the Settlement of

Investment Disputes ICSID) .. 1965
(Convention on the Settlement of Investment

Disputes between States and National of Other States)

@

(International Chamber of Commerce ICC)

. 1919
(Private  Enterprise)

(International  Wool ~ Textile  Organization)

()

(The Scandinavian Arbitration Board
for Hides and Skins)
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(The Inter-American Commercial Arbitration Commission)

(Centre for Commercial Arbitration of the Asian and

Africa Legal Consultative Committee)

(4)
(Thai-Japanese
Arbitration Agreement) 1 . 2518 (. . 1975)
®
233212
American  Arbitration
Association (AAA) , Chamber Arbitration de Paris ,
London Court of International Arbitration Japan Commercial
Arbitration
2).3.2.2 (Ad hoc Arbitration)
® , 17 2523
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UNCITRAL

. 2545
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36-37.
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Rules
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Arbitration

(ad hoc Arbitration)

55
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(enforcement)
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