31

system)

(Common law)

(Court  Delay)

(Alternative Dispute Resolution)

(pre-trial  stage)

" (Common law
2
(Equity)
(Equity)
(Equity)



62

(Equity) ,
311
( )
(pleadings)
(claims and defenses)
(Discovery relevant facts from parties and non-parties prior to trail)2
3111 (Pleadings)
(pleadings)

(extremely liberal
pleading  system)
(substantial justice)
(An adversary
notice of one’s basic contentions)

(Discovery)3

1James JR Fleming, Civil Procedure fifth edition (New York: New York foundation
press 2001,) p. 284 .

2Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide (London Graham &
Trotman,) p. 226.

31bid., p. 235.



63
3112 (Discovery)

(fuller exploration of the facts)

(trial stage)

, (trial)

4 James JR Fleming, Civil Procedure fifth edition, p.287.
5Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide p. 238.



64
(Discovery prompts fairness at
trial by avoiding surprise)

Federal Court

(not  only
admissible  evidence)

(but also
any matter, not privileged, which is relevant to the subject matter of the proceeding and which
may lead to the discovery of admissible evidence)6

The Federal Rule of Civil
Procedure Article 26-37

(Discovery)
31121

(Deposition upon oral examination or written
Question)

(1)

(Deposition upon oral examination)

30 The Federal Rule of Civil Procedure

6lbid,, pp. 238-239.
7 2542
2542) 142,



65

(subpoena)

(flexibility) |

(Interrogatories)

Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide, p. 239.
9James JR Fleming, Civil Procedure Fifth edition p. 291,
Dlbid., p.292.



66

(Interrogatories)

(require a party to respond with
any available information)

2)

(Deposition upon written question)

31 The Federal Rule of Civil Procedure

(Giving oral answer under oath to written questions)
Oral Deposition
Deposition  upon written  question

(Deposition upon written question)
(Deposition upon Oral Examination)

1hid., pp. 292-293,
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(Disposition)

31122 (Written
Interrogatories)

Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide p.240.
BJames JR Fleming, Civil Procedure fifth edition p.292.
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'
3
The Federal Rule of Civil Procedure )
(separately and fully in writing
under oath) The Federal Rule of Civil Procedure
25

(Discovery)

14 2542 140,
BCharles Platto, Pre-trial and Pre-Hearing Procedures Worldwide, p. 240.



69

(investigation in preparing answers)

26 (e)

26 (e)
(a party’s obligation to
disclose certain information without being asked)®

33 (c) The Federal Rule
of Civil Procedure

16Jame JR Fleming, Civil Procedure fifth edition, p.295.
"1Charles Platto, Pre-trial and Pre-Flearing Procedures Worldwide, pp.240-241.



70
31123
(Production of document and things or permission to
enter upon land or other property, for in section and other proposes)

(
)
'8
34 The Federal Rule of Civil Procedure
1
34
(Deposition)
(subpoena to nonparty) 458
31124 (Physical and

mental Examination)

(it requires a motion, notice to the
person to be examined and order from the court to obtain the examination)

BJames JR Fleming, Civil Procedure fifth edition, p.297.
OCharles Platto, Pre-trial and Pre-Hearing Procedures Worldwide, pp.240-241.



|

3H

The Federal Rule of Civil Procedure
il
if
35
35
2
31125 (Request  for

Admission)

(request for the
admission of the genuineness of any exhibited document or the truth of any relevant matter set
forth in the request)

D James JR Fleming, Civil Procedure fifth edition. p299.
A Charles Platto, Pre-trial and Pre-Flearing Procedures Worldwide, p.241.
2 James JR Fleming, Civil Procedure fifth edition, p.300.
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30

(3) “ ” (objections)

3
36
The Federal Rule of Civil Procedure
36
(Discovery)
2
3113 (Disclosure)
.. 1993
... 2000

Blbid., pp.302-303.
2Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide, pp.241-242.



26 () The Federal Rule of Civil Procedure
( ) 2

(the other discovery’s device)
) 2

83

(

(the other discovery’s device) )

BJame JR Fleming, Civil Procedure fifth edition, p.304.

13



4

(even if the information would not be admissible at trial)

(it can said to result in “annoyance, embarrassment, oppression,
or undue burden)%

(Discovery
Abuse)

(Excessive Discovery or Qver Discovery)

 bid., p.306,



75

T
(1) (cut-off dates)
(Defensive
Discovery)
if (Legal
Malpractice)
(2)
(Status calls and Pre-trial conference)
]
B
3114 (Pre-trial Conference)
16 The Federal Rule of Civil Procedure
“ " (Pre-trial
Conferences, Scheduling and Management)
7 |
) : 2546)  39-40.

B Charles Platto, Pre-trial and Pre-Hearing Procedures Worldwide, p. 243.



(Scheduling  Order)
120

(discretion)

16
(scheduling  order)

(sanction and punishment)

(Pre-trial Conference)

76



K -

Rule 16 (c), Federal Rule of Civil Procedure

77



(Pre-trial  Order)
16

(pre-trial motion)

JJames G. Apple, “Case Management in the courts of the United States,”
58,1 (2545) 67.
Rule 16 (e), Federal Rule of Civil Procedure

18



19

(Settlement  Conference)
(Magistrate) (Special  Master)

R (Final Pre-trial Conference)

*

(Alternative Dispute Resolution

ADR) .. 1998 (US
Congress)

(Alternative Dispute Resolution Act 1998)

ADR
(Mediation) (Arbitration) (Early Neutral
Evaluation) (Summary Trial) (Settlement Weekly)

James G. Apple, “Case Management in the courts of the United States,” 58,1: 68-69.
Rule 16(d), Federal Rule of Civil Procedure.



31-31.

BJames G. Apple, “Case Management in the courts of the United States,”

Rule 37 (b), Federal Rule of Civil Procedure

80

58,3 (2545)

581:



81

312
(Strictly
adversarial lines)*
2
1
(Common law)
2.
(Civil law)
(Civil law)
( 30-33
( 19, 86, 87 (1), 116 (1), 119 )
( %9 )
( 183 )

min



82
(facilitator)

(rule of practice)

(pro-
active)
24 .. 1995 Lord Taylor of Gosforth CJ
(practice guideline) Queen’s Bench  Chancery Division
Lord Taylor of Gosforth CJ
Lord Taylor of
Gosforth CJ Rl
(1) 10
4
(2) (pre-
trial checklist) 2
(pre-trial review)
(3) 3
(4) (The opening speech)

3 Judith Evans, English and European Legal systems second edition. (London Old
Bailey Press),pp.179-180.



83
(The final speech)

Lord Taylor of Gosforth CJ

Lord Woolf
Lord Woolf “
21" (A new landscape for civil justice for the twenty-first century)
R
(1) (High Court)
(County Court) Circuit
(District Judge)
(2) (Civil
trial Centre) 3-4 (senior civil judge)
( )
3)
(Open ~ one-door  entry)
(Procedure Judge) )
(4) 3
(4.1) Fast track
30
, 2,500£

(4.2) Small claims track

(4.3) Multi-track

* Ibid., pp. 180-181.



track

(1)
Dispute Resolution)
court settlement)

" (Pre-action protocols)

(expert)

84

(train as a case and trial manager)

fast

(Alternative
(out-of-



85
(12)

(13) (Civil Justice Council)

Lord Woolf R
(1) (trial by combat)

Access to Justice Lord Woolf

7!! . 1997 (The Civil Procedyezxtt 1997)  m 1

Lord Woolf
Professor Michael Zander ( London school of Economics)
Time 6 . 1996 Professor Michael

Professor Michael '
Professor Michael

26 .. 1999 (Code of procedural rules)

. 1998 (Civil Procedure Rules 1998 CPR)

* Ibid., pp. 182-183.



(Court of Appeal) (High Court)

3121

of The Supreme Court (RSC)
Civil Procedure Rules 1998 3

Court
31211

312111
(Discovery without order)

Document)

Order 25 Rule 2

3 Ibid., pp. 183-184,
38 ,u

(Discovery)

24 rule 1

86
(County Court)

J

Rule of The Supreme Court
Civil  Procedure Rules 1998

(High Court) Rule

Rule of The Supreme

(Discovery)

Order 24 Rule of the Supreme Court

(Discovery of
Master ,
14

17,
Rule of the Supreme Court Order



312112
(Discovery by order)

Master

87



(Pleading)
Master
Master
Master
(2)
(2)
()
(4)
( if
)

Originating  Summon
1 Originating Summon



(Affidavit)

31212
Supreme Court Order 26

(1)

2)
Master Interrogatories

31213
Directions 14

4 , 25-26.

89

3
(Interrogatories)
Rule of the

Interrogatories
Master

Interrogatories
0

(Summons for Direction)

Rule of the Supreme Court Order 25
1 Summons for
Summons for Directions

S 20-24,



90
Central Office

Summons for Directions 2
(1)
(2) Summons for Directions

Summons for Directions

Summons for Directions  Order 25 Rule 1(1)

(1)
(2)
Summons for Directions
30
4
3122 Civil Procedure Rules
Civil Procedure Rules 1998 (High Court) (County Court)
Civil Procedure Rules 1998
il
41 17.

£ Stuart Sime, A practical Approach to CIVIL PROCEDURE. Sixth edition (Oxford:
Oxford University Press)pp.7-8.



track

31221 (Track Allocation)
(allocation questionnaire)

(1) Small claim track

5,000 £
(2) Fast track

5,000~ 15,000¢
(3) Multi track 15,0008

31222 (Disclosure)

Fast track Multi
(list of document)

31223 (Exchange of evidence)

(taking evidence by surprise at trial)



3.2

321

B James G. Apple, “Case Management in the courts of the US,”

92

58,1:65-66.



93

(1) 20
.. 1970-1990
87,231 217,876
401 575
1 .. 1970 1 217 .. 1990
1 379

2)
(asbestos)

3)

“Garden Variety”

(Case
Management) |

(passive role)
(active role)



“The Justice

Warren Berger

(Chief Justice of The United States)

3211

Reform Act 1990”

(Advisory Group)

56,4 (2543) 89,

(Just, speedy and inexpensive)

94



16

(tracks)

5 “
(2544) 97-98.

The Federal Rule of Civil Procedure

(Case Management),”

51,4

95



track 1
track 4
(scheduling)
%
(. . District court for the Eastern District of Virginia)
“ " (Rocket Docket)
in stone)
6-8
(Adversary System)
(Voir dire)
46
56,4 :90

47 James G. Apple, “Case Management in the courts of the United States,”
69.

96

(Written

58,1



97
(Bench conference or side bar)
(Other trial interruption) Projector
Slide show

20

The Federal
Rule of Civil Procedure
, (inflexible rule)

(wide discretion to shape sensible procedure in individual cases)

" (Harmless
error doctrine) Y

(actively superintend cases)

(Master) (Magistrate Judge)

B1bid., 70.

4 James JR. Fleming , Civil Procedure fifth edition p.350.
D Ibid., p. 351,



98

' 197 5

William . Schwarzer

William . Schwarzer

James G. Apple, “Case Management in the courts of the United States,” 58,1
64,
2 Ibid., p. 65.
B1bid., p. 72,
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20

3212

32121 (Magistrate)

(United States Code) (Chapter) 43
(Title) 28

(1) (Case Depositive motions)
(Summary Judgment)

(2) (Non-case Dispositive
motion)

(5) (Alternative
Dispute Resolution)

(6) (Special Master)

* Ibid., p.70.
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32122

(refereg)

(Special Master)

100

Chancellor Court

53
(auditor) (examiner)

53

" (Master)
(assessor)”



3.2.1.3
(ADR)
fie nr r « (ADR)
immaafomauda
'
e LA
maien ADR
efvAunssmms
uantﬂs’{wmmwﬁngm
(Discovery)
v nmnts s LRI o)
(Arbitration) (Mediation) (Case
: Evaluation)
[ | |
)
A
} '
viaFouriou | o a1
mrfvon W Phgh

e

101



102

32131 (.. District for the District of
Columbia)®
(Magistrate Judge)
(District Judge)
(Magistrate Judge) |
321311
Multi-door Dispute Resolution Division Program
ADR
) Court ADRs

1 ( 2547) 34-35,



103
(Civil Branch)

L )

(Mediator)
(Arbitrator) (Evaluator)
400
) ) ADR )) )

uSanguuélndnds

uihmsdunmoRodaugs
Thimnaaiu

ghnmanasdigrzunindinde
futurdnaty
(admadhufa)

fm7\ndinde
anaaid 1A | eneulA | dehwmed

321312
(1) 5,000

60



(2)
)
321313
32132
Jersey)d
321321

55) : 36-40.

104

60

(.. District for the District of New



105

(1) Local R
150,000$
(punitive damage)
(2) Local Rule 30
(District
Judge) (Magistrate Judge)
321322
2
(1)
150,000 % !
150,000
6

(Magistrate Judge)

30

]

(Quasi-Judicial ~ Power)



106

: Rl 1
30 ,
) 30
(District Judge)
(Compulsory)
T
30
“Trial de Novo” (District Judge)
(2)
)
)
)
(Magistrate
Judge)
1
(Magistrate
Judge) !
|
!
) ) ) )

(Law Clerk)
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321323
32133 (. . District for the Eastern
District of New York)
321331
(1) (Court-Annexed Arbitration)
150,000 %(
) Local Civil Rule 83.10

(2) (Court-Annexed Mediation)
Local Civil Rule 83.10

(3)

(Consent to Jury or Court Trial Before a Magistrate)

=Y 1 41-44,



(4)
(Settlement Conferences by a Judge or Magistrate Judge)
(5) (Special Master)
321332
(1)
11 150,000
30
(Compulsory)

(Trial de novo)
30

(Magistrate Judge) (District Judge)

250

108



109

321333
2
(1)
2)
2 B
(1)
(2)
3.2.2
.. 1996
Lord Woolf

Access to Justice
Lord Chancellor

BJames JR. Fleming, Civil Procedure fifth edition, p. 351,



26

3.2.2.1
Access to Justice Lord Woolf

. .1999

G -
58,2 (2545) 16-17.
* Judith Evans, English and European Legal systems second edition, p. 186.

110



98.

Civil Procedure Rule 1998

(12)
(13)
(i
(1)
(2)
3)
(1)
(2)
3)
(4)
(4)
(5)
(6)
Lord Woolf
(1)
(2)
& Ibid., p. 185.
@

(Judges as a trial manager)
(Judicial Studies Board)

(Case Management),” 57 4:



112

3222 |
Lord Woolf.
%
32221 (Pre-action protocols)
32222 (Statement  of
truth)
3.22.2] (Offers
and payments)
(Punitive Damage)
10% 8

58.2: 17-21.
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32.2.24 (Allocation questionnaire)

small claims, fast track multi-track

(Alternative Dispute Resolution)

(Pre-action protocols)
(Summary Judgment)

32.2.25 (Stays for settlement)
1
3.2.2.2.6 (Summary

Judgment)



114

32221 (Allocation to track)
(1) (The small claim track)
5,000 £ small claims

1

(2) (The Fast
track)

]
5,000 £ 15,000 £
1 (
)
(3) (The Multi-track)
15,000 £

32228 (Case Management)



115

3.2.2.2.9 (Disclosure)

322210 (Experts)

3.23



. .1979

"

25.

100.

116



117
! (Model Law on
International Commercial Arbitration) ]

' (United Nations Commission on International Trade Law UNCITRAL)

| /

(Model Law on International Commercial Arbitration Article 5)67

4 ®
(1) (Arbitration Agreement)
(2) (Arbitrator)
(3) (Arbitration Proceedings)
(4) (Enforcement of the Arbitral Award)
3231 (Arbitration Agreement)
& “
26.
B « "

49,
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(Uniform Arbitration Act Section 2(a) or Federal
Arbitration Act Section 4)®
3232 (Arbitrator)

(Institutional  Arbitration)

(Ad hoc Arbitration)

3233 (Arbitration Proceedings)

69 .90
10 , ol



119

(The Arbitration Act
1950, Article 13(2))1
3234 (Enforcement of the Arbitral
Award)

(No Judicial Power)

(Uniform
Arbitration Act Section 12 or Federal Arbitration Act Section 10)2



120

33 (Alternative Dispute Resolution)
331

% 93%

(Summary Judgment)

B
3311

.. 1976 Professor Roscoe Pound St. Paul
Minnesota Judge Waren Baker
Professor Frank Sander Harvard

“Varieties of Dispute Resolution”

( ) Professor Frank
Sander

A
1980

BJames JR. Fleming, Civil Procedure fifth edition, p. 344,
[/ “ ” 51,

1 )
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. 1983
The Federal Rules of Civil Procedure 1983
(Case Management)

(Pre-trial conference)®
.. 1990 Civil Justice Reform Act 1
(District Court)

Negotiation Rule-making Act

Administrative Dispute Resolution Act

Bill Clinton 12988
5 .. 1996

58.3
3.



Rule of Civil Procedure

3)

52.

16

122

The Federal



123

()
()
12988
(Fact
finding)
(1)
(2)

Bill Clinton 1 .. 1998



124

.. 19% Administrative Dispute Resolution Act

3 Administrative Dispute Resolution Act 1996

55.



J Administrative Dispute Resolution Act 1996

574 Administrative Dispute Resolution Act 1996

. 1998
Alternative Dispute Resolution Act 1998

(District Court) 65 (a)

56.



126

"D
)
3312
(private binding arbitration)
8
Marco Polo (New York Chamber of
Commerce) .. 1768
.. 1854 (The Arbitration Society of
America) .. 1922 Federal Arbitration Act
.. 1925
@
[ . 5T
)
58,3
3.

& Bette J. Roth , Randall Wulff . and Charles A. Cooper , The Alternative Dispute
Resolution Practice GuideTLawyer Cooperative Publishing West Group, 2002) p.1-2.
& Ibid., p.1-3.



127

(Federal Court) (District Court)
33121 (Negotiation)

68 The Federal Rule of Civil Procedure

&James JR. Fleming, Civil Procedure fifth edition, p.345.



parties)
2 &
8 1bid., p349.
o)

33122

128
(Mediation)

(merely facilitates agreement by the
(Personal Injury cases)
(Family Disputes)

(Mediation)

56.4 91,



129

33123 ! (Arbitration)

George Washington
Abraham Lincoln

(collective hargaining agreement) &

(High-tech Disputes)

(standardized
contract)

(public policy)

& Bette J. Roth et al., The Alternative Dispute Resolution practice guide, p. 1-4.
& James JR. Fleming, Civil Procedure fifth edition, p.347.
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(American Arbitration Association)

(Court-Annexed
Compulsory Arbitration)
150,000

(Private Arbitration)

(Court-Annexed Arbitration or Judicial Arbitration)
(Court rule)



131

3.3.1.24 (Med-Arb)
Med-Arb

(Mediator) (Arbitrator)

(Med-then-Arb)

3.3.1.25 (Fact finding)

® Bette J. Roth et al., The Alternative Dispute Resolution practice guide, p.1-7.



132

(the fact finder’s recommendations)

33126 (Mini-trial)

(senior corporate in

a “business-like” resolution of the disputes)

(Decision-making)

P Leo Kanowitz, ALTERNATIVE DISPUTE RESOLUTION CASE AND

MATERIALS. (St. Paul, Minnesota  West publishing) pp.| 12-114.
9 Bette J. Roth et al., The Alternative Dispute Resolution practice guide, p. 1-8.



133
33.1.2.7 (Dispute  Review
Boards)

(The Construction
Industry) (Panel)
(Neutral Chairperson) (DRB)

33.1.28 (Partnering)

* bid., pp. 1-6,1-7.



134
(agreed upon procedure to resolve disputes at the
lowest level of corporate interaction.)

B
33129 (Private judging)
3
(1) (rent-a-judge)
(2) (Private Judge)
(3) (Special referee) (Master)
9%
331210

(Collahorative law and Settlement Counsel)

B1bid., p. 18
%Ibid., P19



135

(collaborative agreement)

(negotiate in good faith)

%
331211 (Early Neutral Evaluation)

(Special Master)
%

(Early Neutral Evaluation)

Ibid., pl-9.
% bid., p.1-10.



136

7
Antitrust
B
331212 (Magistrat
(Consent to Jury or Court trial before a Magistrate)
(Magistrate)
, (Judge)

97 1

56.4 91
% )

51.3 ( 2538) : 132,



99

331213
(Settlement Conference conducted by a Judge or Magistrate)

133

137



101
331214 (Non-
binding summary Jury or Bench Trials)

m , 134,



139

n
331215 (Special Master)
Special Master
]
(District ~ Court)
(1]
n , 136,

(1 . 135-136.



332

140
33.1.2.16 (Settlement Week)
®
.. 1990
(Commercial Bar Association)

(County court)
(conciliation)

Beldam LJ.
(County Court) (High Court)

(National Consumer Council)
. .1993 Lord Mackay of Clashfem

Lord  Mackay

(Ombudsman schemes)

7 58.3: 34.



(Commercial Court)
Cresswell J.

333

IMJudith Evans, English and European Legal systems second edition, pp. 150-151.

b James JR. Fleming , Civil Procedure fifth edition, p.344.

Ml



o

(litigation  costs)

Bette J. Roth et al., The Alternative Dispute Resolution practice guide, p.1-17.

58.3 : 35.

142
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