(Proactive)ma
3 S 1
® v
EU (Federal
Reserve: FED)
(Subprime)
Collateralized Debt Obligation
(CDO)  CDO Subprime
Subprime
(NPLs)

CDO



2007-2008
Merrill Lynch CDO
EU
hadow banking

(Too hig to fail)

31 Systemic Risk

(systemic failure)

Systemic Risk

Systemic Risk

40

bprimel
Bear stern 1Lehman Brothers

(Bailout)

. .2008

“Bank run*

Domino effect



Systemic Risk
D

311 Systemic Risk

312 Systemic Risk

Bg player
“Too hig to fail”
L
2

STEVEN L SCHWARCZ Duke law School Legal Studies Research Paper Series Research Paper No. 163 March
2008.
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3.2

(Deposit Payoff)

42

(Correspondent Bank)
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3.21 (Banking Crisis)

(Insolvency)

(Resolution Plan) Open Bank Assistance (OBA)

) Systemic Risk

322 (Individual Bank Failure)
3.221 P&A (Purchase and Assumption)
P&A

Loss sharing Bridge banks P&A



(Deposit payoff)

“Assuming Bank”

Acquirer

3.2.2.2 Deposit payoff

P&A

44

“Acquirer”

Assuming Bank

P&A
FDIOG
3.2.2.3 Bridge bank
80
Bridge bank
Good Bank
. . 1987 Competitive Equality Banking Act (CEBA)
Bridge bank
Bridge bank Good bank

(National bank)



Due diligence
Bad bantoi
Bridge bank 2
1 3 , 5
180 360

3.2.2.4 Loss Sharing

PEA

(Asset Recovery Rate)

80

The FDICand the assuming institution handle most of their post-closing activities through the “settlement”
process. Adjustments to the closing hooks may be made between the date of the closing of the institution and
the “settlement date.” The settlement date may be from 180 days to 360 days after the bank or thrift closing,
depending on the failed institution’s size. Adjustments reflect (1) the exercise of options by the acquirer, (2)
either any repurchase of assets by the receiver or any “Put back” of assets to the receiver by the assuming
institution, and (3) the valuation of assets sold to the acquirer at market prices.



46

3.2.2.5 Liquidation

(Pay Box)

(Least Cost Approach)
3.3
..2008

“Dodd-Frank Act”

Financial Stability Oversight
Council (FSOC)
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1) United States Department of the Treasury

2) Federal Reserve Bank

Fed fund rate

3) Federal Deposit Insurance Committee

Receiver

4) Office of the Comptroller of the Currency (OCC)

FDIC

5 National Credit Union Administration
Credit Union

Credit Union

6) .. Securities and Exchange Commission(SEC)

;

7)  Consumer Financial Protection Bureau(CFPB)t



8) Commodity Futures Trading Commission (CFTC)

Futures Options

9) Federal Housing Finance Agency (FHFA)

Fannie Maett Freddie Mac*

10)

1)

2)

' Federal National Mortgage Association (Fannie Mag)  Federal Home Loan Mortgage Corporation (Freddie
Vec) The Great Depression . . 1930
Sub-prime .. 2008



3)

FDIC

(Receiver)

Act*

@)

(insurer)

" FDIC

' FDIC

49

“Individual Bank Failure”

“Systemic Risk”

(Conservator)

ection 11(c)(9)1 Federal Deposit Insurance

(Efficient)

FDIC

(receiver)

“maximizing the cost-effectiveness”

* () APPOINTMENT OF CORPORATION AS CONSERVATCR R RECEVER—
(9) APPROPRIATE FEDERAL BANKING AGENCY VAY APPOINT CORPORATION AS CONSERVATOR OR RECEVER FCR
INSURED State depository institution to carry out section 38
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2 (Expeditious)

FDICt
Individual
Bank Failure Systemic risk
. . 2008
Wall Street
Reform and Consumer Protection Act “Dodd-Frank Act”
FDICt ' 1

FDIC

',Dodd-Frank Act”

(United States District Court for the District of Columbia)

24

FDIC ' ' *

FDIC

FDlua

3 (Orderly)

FDO ,

§ 202 Judicial review -Title Il of Dodd-Frank Act
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R FDIC
| “ Dodd-Frank Wall

Street Reform and Consumer Protection Act”

"Covered Financial Company”

3.3.1
(Failed Bank)
(Capital restoration plans)**
FDIC
FDIC
FDIC

"Covered Financial Company”  Dodd Frank Act u, Tu
1 Holding company §2()  the Bank Holding Company Act of 1956 (the “BHCA”)
2. Nonbank financial company
3
4

" § 325.104 Capital restoration plans. Part 325—Capital maintenance Subpart B—Prompt Corrective Action
Code of Federal Regulation



(FDIC)

1)

2)

3.3.2

P&A

. .1933

(“resolving™)

(FDIC)
(The resolution process)
P&A Bridge bank
(The receivership process)

FDIC

FDIC

FDIC

Receiver

FDIC

FDIC
Pay off

Least Costly Approach



Recommentation to Appoint FDIC as Receiver

¢ The FDIC and the Fed, by a 23 vote eath (o, inthe case of a
beoker-dedler, 213 of the memrbers of the Federal Reserve and
SEC each, or, inthe case of an insurance compary, 23 of the
rembers of the Federal Reserve and the Director of the Federal
Insurance Office), recommend 1o the Treasury Secretary that the
FDIC should be appointed recerver for the finarcial company

¢ The Treasury Secretary consults with the President to detemmine
whether 1o appaint the FOIC as recedver for the financial company

Ordery Liquidation Plan

The FOIC may not use any of its funding
asreceler for any covered financial
company unless and until @ shall have
<ubmitted an oederly Squidation plan for
such company tha is acceptatletothe
Treagury Secrelary. The FOIC andthe

53

Termination of Receivership
The appoiniment of FDIC as receiver wil teminate 3
years after the date of appointment.

Possible Extension

+ FDIC may extend the recefvership for 2 separde
1-year periods upon a certification thal such an
extension Is necessary to maximize the net
present value retum of, or minimize the loss on,

Treasury Secrebary rmust reach an e
& Upon such adeleminationt agreement that provides a specific plan the dispasition of assets and to pofect the
and schedule fox the repayment of the stabiity of the US. fnancial sy tem.
* If the board of directors of the company conserts the FOIC is boTowias lrome:) «  After 2 such extensions have expired, the F DIC
irediatel appointed as recerver o & ey extend the receivership orly as necessary fo
I the board objects, the Treasury Secrelary must pettion the comglete ongoing litigation in which the FOIC as
U.S. Digtrict Court for the District of Columbia the "District / recewerisa paty, a‘ld_Wl@GlM the
Court") for an order authorizingthe Secretary to appaint the . receivership must terminate within 90 days of the
FDIC asrecebver (the "Petiion”). ol v completion of such Rigation.
D0
y
Potential Extension Period Additiond Potential
(1 Year) Extension Period (1 Year)
[
Appehuu'nt +ayers Appontment + 5 years
Day 1= Appointment l
of FDIC as Recewer ; &m‘dﬂﬁ o e
1 Appontment e+ 60 second ex jon p ;
| +1day gtk eension period sblctto futher extenson ory
Within 24 Hours of the Pefition to complete ongaing Itigation
4 The District Court must determine
whether the Treasury Secretary's _ : \
determination that the covered financial Within 24 Hours of Appointment Periodic Reporting Requirements

company is in default or in danger of
defaul, and the determination that the
covered financial comrpany satisfies the
defintion o Tinancial company " are
arbilrary and capricious.

4 [fthe District Court does not make a
determination within 24 hours of receipt of
the petition, the pettion wil be granted
autornaticaly by operation of law.

4 The company can appeal the decison lo
the US. Court of Appealsforthe D.C
Circut and then the Supreme Cout, in
eath case onan expedited basis

of FDIC as Receiver, ihe Treasuy
Secrelary mud provide wiitten
natice of the recommendations of
the Fed and the FOIC o SEC, as
appropriate, andthe determination
by these agencies andthe Treasury
Secretay to c2rtain high-ranking
members of Congress. The notice
must nchude a summary of the
basis for the determination, the
company's financial condtion, and
the effect of exercice of the
resohtion authonty.

FDIC

FDIC

FDIC

Wihin 60 days of the appointment of the FDIC as
recetver for the covered financial company, the FOIC
rmust prepare reports for Congress, including
information on the company’s financial condition and
the FDIC's plan to wind down the company.

The FOIC rrust pubishthese reports, subject to
mairtaiing appropriate confidertialty, and must
supplement them on a least a quarterly basis

The FDIC andthe primary financid regulatory
agency for the company, if any, must appear before
Congress 1o lestify about the report within 30 days of
tsissuance.

FDIC

FED
FDIC

FDIC



24

(Congress)

60 FDIC
FDIC

30

FDIC

FDIC

54

(Arbitrary and Capricious)

FDIC

(Congress)

0



3321 Least Costly Approach

Least-Cost Resolution

Section 13(c)(4)  Federal Deposit Insurance Act
FDIC
(Acquisitions)

FDIC

55



(Present Value Analysis)

Least cost
Federal Deposit Insurance Act

Present Value

1) Present Value

(Federal Reserve) 1
@
3
5
'FDId
Receiver (Good faith)

§ 130)(4)(B)  Federal Deposit Insurance Act
PRECENPT-VALLIC AMALviGis- pnp IMCKITATIQAL pent tpen _yyie WNAGVEERE Thiat —
() evaluate alternatives on a present-value basis, using a realistic discount rate;
(I document that evaluation and the assumptions on which the evaluation is based, including any assumptions

with regard to interest rates, asset recovery rates, asset holding costs, and payment of contingent liabilities; and
(Il retain the documentation for not less than 5 years



5/

(Efficient)
(Sealed hid sale)
(English outcry auction)
FOIC
3322 Bridge bank
FDICo
Bridge hank
Good banktt Bridge bank
(Real sector)
FDO
Bridge bank
Bridge bank
1 3
Bridge bank !

3.3.2.3 Orderly Liquidation Authority (OLA)
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FDIC
Holding company
Wall Street Reform and Consumer Protection Act

(the "Dodd-Frank Act”)

FDICa

" FDIC

Systemic Emergency Insurance Fund

Holding Group

Holding Groups :

Dodd-Frank Act ,

FDIC
3.3.3 " FDICI ' ' (Receiver)
Lehman Brothers Holding Inc. Sub-prime (United
States Bankruptcy Court Southern District of New YorkJhj , 15 .. 2551 ?

?
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FDIC
(Receiver)
FDIC
FDIC Trustee
FDIC
FDIC Receiver
! 1
Trustee
60
(Receiver) (Congress)
' 5ec.203(c)(3)(A) 1Dodd-
Frank Act
334
(Receiver)  FDlia ,
FoIct !
! L FDICn
FDIC FDICra

(Receiver)
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FDlIclu ' '
FDIC FDIC
Washington Mutual Bank (WAMU)*
"Washington Mutual Bank (WAMU) FDICI , ,

JPMorgan chase
FDId (Receiver) (Fire Sale)

JPMorgan Chase FDiCwu

(Afire sole by any other nome is still afre sole)”

FDIA FDIC
FDi(®
(Receiver)
(Good Faith)
Case: 1:09-cv-00533 Washington MutuaKWAMU) b-prime . .2008 "bank
[ul™ il NGiPiU <€ *TUNIASSRMRNVIOVEFTT TN NP MR EKRIIAL i MIICENIKTKE MV T #Tq4t 3 [y e
JPMorgan Chase P&A Washington Mutual
Inc.,(\WM) AVU FOC

10,000
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34
.. 2516
(Bank of England)
(Life Boat)
(Banking and Credit
Unions Law) .. 2522 Financial Services and Markets Act
2000 (FSMA)
1 .. 2544 Financial Service Compensation Scheme
FSCS P
!
Liguidation
Committee 100Q2)  Banking Act 2009
(1) Bank of England
2
(monetary stability and financial
stability) 1

(Bank’s Monetary Policy Committee)

Ja (
. 2550)
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(Financial Policy Committee)

(2) Financial Services Authority (FSA)

g'b)aNnudH il fumbfcifi«  Ukelfei Tuwfi idbNwe Wr" iu }Wﬁ |ij'%|3*|

Financial Services and Markets Act

(3) Financial Services Compensation Scheme (FSCS)

Financial Services and Markets

Act
Liquidation Committee
100(2) Banking Act 2009
8 *
2 (Bank
Insolvency) (statutory instruments)
Bank Insolvency(England and Wales) Rule 2009
Banking Act 2009 « « « o«

' Credit Crunch
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34.1 (Bank

Insolvency)

ection 96(2) Banking Act 2009 FSA

soecior FO\ pagn (F7 unzuhon o OB ininbi 0Bl Pabsi JHEROUG) km i<t BVVSUN ~THE Vo v

Financial Services and Markets Act 2000

Bank of England
TRYTORN AT AT LA S gty s SRR o] pab L7

3.4.2

Liquidation committee

' 1

FSCS

§ 99 Banking Act 2009
(D a bank liquidator has two objectives.
(2) Objective 1listo work with the FSCSso asto ensure that as soon &s is reasonably practicable each eligible
depositor—
(@ has the relevant account transferred to another financial institution, or
(¥ nov GvES payttril IDm T UIP U lali U1/ U6 BRED.
(3 Objective 2 isto wind up the affairs of the bank so asto achieve the best result for the bank’s creditors as a
whole.
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.. 2544
Banking Act 2009
Insolvency Act 1986
pari passu
.. 2551
FOLA]
3421
Banking Act 2009 Special

Resolution Regime (SRR)
Holding < 0 "3 7 '
Section 11-13
(Three stabilization
options)

bank insolvency procedure

Section 1 (Private sector purchaser)

Banking Act 2009

Bank of England PEA
Bank of England
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Good hank

Section 12 (Bridge bank)

Banking Act 2009
Bank of England | 6 Bridge bank
Bank of England
Bridge ban®

Section 13 (Temporary public ownership)

Banking Act 2009
(Transfer Order)

(The stabilization options)

Liquidation committee Banking
Act 2009 Banking Liaison Panel
1 (Treasury)
2 Bank of England

3 FSA
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4, Financial Services Compensation
Scheme

Bank § Act 2009
Least cost solution Banking Liaison Panel
special
resolution regime (SRR)  Banking Act 2009
(British Bankers’
Association)
(More orderly manner)
(Code of Practice) ~ ection5 6
Banking Act 2009

sectiond (7)  Banking Act 2009 4
(public funds)

Least Cost FDA

Least Cost



34.2.2 Bridge bank

67

Northern Rock

.. 2007
Northern Roc”

Northern
RockM public fund

PEA

Banking Act 2009 Bridge bank
Good banku 1 ' Bridge bank
C
Banking Act 2009
Bridge bank
Good Bank Bridge bank
Bad Bank

Good Bank
Bridge bank

Bridge bank Good Bank0T
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Bridge bank4 '

Bank of England®

12 ok Bridge bank

' Bank of EngLandl 1 Bridge bank

Bridge bank
Bridge bank
Bridge bankt
Bank of England Bridge ban/A
Bridge
bank
3.4.3 Banking Act 2009

Banking Act

2009 ' Insolvency Act 1986

Bank of England

20(4) Bank Insolvency (English and Wales) Rule 2009

Insolvency Rule 1986

*

Comments on Om 7459 "Financial stability and depositor protection: special resolution regime” dated July 2008
by Insolvency Practitioners Association
**

20(4) the court may on the application, if satisfied that sufficient grounds are shown for the appointment,
make it on such terms as it thinks fit. Bank Insolvency (English and Wales) Rule 2009



Banking Act 2009

Special Resolution
Regime (SRR)

. 2551

(First meeting)

Bank Insolvency (English and Wales)

Rule 2009 40

(Liguidation

committee)8

40. (1) Once the liquidation committee passes a full payment resolution the bank liquidator shall

(@ immediately summon a meeting of the bank’s creditors and a meeting of the bank’s
contributories, and

(b) fix avenue, date and time for the meetings, and the date must be within 3 months of the date on
which the full payment resolution was passed.

(2 When the venue, date and time of the meetings have been fixed the bank liquidator shall give
notice of the meetings to—
(@ the court,

(b) every creditor who is known to the bank liquidator or is identified in the bank’s statement of
affairs,

(c) every person appearing (by the bank’s books or otherwise) to be a contributory of the bank,
and

(d) each member of the liquidation committee, and shall advertise the venue, date and time ofthe
meetings in such manner asthe bank liquidator thinks fit.

(® gving the notice mentioned in paragraph (2) the bank liquidator shall, if practicable,
indicate whether the present intention of the FSCSisto resign from the liquidation committee at
the meeting.

(4) Notice to the court and the members of the liquidation committee shall be given immediately; notice
to

69
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(Liquidation committee)

Bank of England
FSA FSCS

Bank

Insolvency (English and Wales) Rule 2009

(Liquidation committee)

Bank Insolvency

(English and Wales) Rule 2009 41 FSCS
(Liquidation committee) 2-4
FSCS 3-5
*
FDIC B

creditors and contributories shall be given, and the advertisements placed to appear, at least 21 days
before the date fixed for the meeting.
(5) The notice to creditors shall specify atime and date, not more than 4 days before the date fixed for
the
meeting, by which they must lodge proofs and (if applicable) proxies, in order to be entitled to vote at
the meeting.
(6) The FCSiis entitled to be represented at the meeting and Schedule 1to the 1936 Rules, as applied by
rule 293, has effect with respect to its voting rights at such a meeting.
(7) Meetings summoned under this rule are known respectively as “the first meeting of creditors” and “the
first meeting of contributories”, and jointly as “the first meetings in the bank liquidation.”

*
41—(2) At the first meeting of creditors the FSCS shall state whether or not it is resigning from
the liquidation committee.
(2) Atthat meeting those creditors present (or represented by proxy) may—
(@ where the FSCS has not resigned, elect 2 or 4 individuals as new members of the
liquidation committee,

(b) where the FSCS has resigned, elect 3 or 5 individuals as new members of the liquidation
committee,
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Washington Mutual, Inc. WAMU FDIC JPMorgan Chase

" Fire Sale”

(Proof of Debt)

Special Resolution Regime (5RR)

Bank Insolvency (English and Wales) Rule

2009 57 Insolvency Rule 1986 73*

FSCS

.. 2591 52

(Estimate of quantum)

4.73—(1) Where acompany is being wound up by the court, a person claiming to be a creditor of the
company and wishing to recover his debt in whole or in part must submit his claim in writing to the liquidator.



Banking Act 2009

Bank Insolvency (English and Wales) Rule 2009 68

Insolvency Rule 1986 86 *

(Final Meeting)

FSCS

14

Bank Insolvency (English and Wales) Rule 2009 9%

1

2)

3)

4)

5)

6)

*

4.86—(1) The liquidator shall estimate the value of any debt which, by reason of its being subject to any
contingency or for any other reason, does not bear a certain value; and he may revise any estimate previously

(F5A)

(FSCS)

(Bank of England)

(Treasury)

(Registrar of companies)

(Liquidity committee)

72

made, if he thinks fit by reference to any change of circumstances or to information becoming available to him
He shall inform the creditor asto his estimate and any revision of it

(2 Where the value of a debt is estimated under this Rule, or by the court under section 168(3)

or (5), the amount provable in the winding up in the case of that debt is that of the estimate for the time being.



Resolution Regime (SRR)

13

Special

14

Banking Act 2009

FDIONS
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3.4.4

2 Banking Act 2009

The Bank Insolvency (England and Wales) Rules 2009

olvency Act 1986

Special Resolution Regime (SRR)

The Bank Insolvency (England and Wales) Rules

2009

1

Bank Insolvency (English and Wales) Rule

2009 65

2)

Bank Insolvency (English

and Wales) Rule 2009 224*

224— (1) The Hgh Court may review, rescind or vary any order made by it in the exercise of its jurisdiction
under Part 2 of the Banking Act 2009.

(2) An appeal from a decision of a registrar of the Hgh Court lies, with the permission of the registrar or
ajudge of the Hgh Court, to a single judge of the Hgh Court, and a second appeal lies, with the permission of
the Court of Appeal to the Court of Appeal.

(3 An appeal of a decision of first instance of ajudge of the Hgh Court lies, with the permission of the
judge or the Court of Appeal, to the Court of Appeal.

(4) A bank insolvency order made under rule 16 cannot be appealed under this rule.
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I6*

(bank insolvency order)

Bank of England FSA

16—( 1) The court shall not meke a bank insolvency order unless the person nominated to be appointed as
the bank liquidator in the application for the order hes filed in court awitness statement under rule 13
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