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For the purpose of this Agreement, a subsidy shall be deemed to exist if:
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AGREEMENT ON SUBSIDIES AND
COUNTERVAILING MEASURES

follows:
PART I: GENERAL PROVISIONS

there is a financial contribution by a government or any
Publlc body within the territory of @ Member (referred to in
his Agreement as "government’), i.e. where;

a govermnment practice involves a direct transfer of funds
(e0. grants, loans, and equity infusion), potential direct
trahsfers of funds or liabilities {e.g. loan Quarantees);

government revenue that is otherwise due is foreggone or not

Collected (e.g. fiscal incentives such as tax credits);

a.government provides goods or services other than general
Infrastructure, o purchaSes goods;

a ?overnmen,t makes payments to a funding mechanism, or
enftrusts or directs a private body fo carry Qut one or more
of the type of functions illustrated in (i) to (iii) above which
would normally be vested in the government” and the prac-
tice, In no real sense, differs from practices normally fol-
lowed by governments;

or

there is any form of income or price support in the sense of
Article XVI of GATT 1994,

and

(b) ahbenefit is thereby conferred.
12 Asubsidy as defined in paragraph 1shall be subject to the provisions of

In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XV1) and the

provisions of Annexes | through Il of this Agreement, the exemption of an exported product from duties
or taxes borne by the like product when destined for domestic consumption, or the remission of such

duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a subsidy.
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Part ZLor shall be subject to the provisions of Part |1l or \V only if such a sub-
sidy is specific in accordance with the provisions of Article 2

[ICHe »

21 In order to determine whether a subsidy, as defined in paragraph 1 of
Article 1, is specific to an enterprise or industry or group of enterprises or indus-
tries (referred to in this Agreement as “certain enterprises”) within the jurisdic-
tion of the granting authonty, the following principles shall apply:

@

(0

Where the granting authority, or the I_ePisl_ati,on pursuiant to which
the granting authority operates, explicitly limits agcess to a subsidy
to certain énterprises, such subsidy shall be specific

Where the granting authority, or the Ialg|s|at|0n pursuant to which
the granting authQrity operates, esta |SQ§§ objective criteria or
conditions; governmP the eligibility for, and the' amount of, a sulb-
sidy, specificity shall” not exist, provided that the el,|%|b|l|t IS auto-
malic and that”such criteria and conditions are strictly adhered to.
The criteria or conditions must be clearly spelled out in law, requ-
/aonr?n, or other official document, so &s'to be capable of verifiCa-
lon.

If. notvvi,thst,andinq any appearance of non-specificity resutting from
the application of the principles laid down in subpafagraphs @) ad
(h), there are reasons to believe that the subsmy may in fact be
Specific, other factors may be considered. Such factors arc: use of
a subsigy programme by a limited_ number of certain enterprises,
Predommant Use by cerfain enterprises, the granting of dispropor-
jonately. large, amounts of subsidly to certain entefprises, and the
manner” in. which discretion hes been exercised by the granting
authority in the decision to ?rant a subsidy.3 In" applying this
subparagraph, account shall be faken of the extent of diversification
of economic activities within thejurisdiction of the granting author-
ity, & well as of the length of time during which the subsidy pro-
gramme has been in operation.

1 Objective crilcria or conditions, as used herein, mean criteria or conditions which arc neutral, which

do not favour certain enterprises over others, and which arc economic in nature and horizontal in applica-
tion. such as number of employees or size of enterprise.

this regard, in particular, information on the frequency with which applications for a subsidy arc
refused or approved and the reasons for such decisions shall be considered.
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3

2.2 A subsidy which is limited to certain enterprises located within adesia%-
nated geographical region within the jurisdiction of the grantmﬁ; authority shal
be specific. 1T is underStood that the setting or change of denerally applicable tax
rates by all levels of government entitled to do so shall not be tleemed to be a
specific subsidy for the purposes of this Agreement.

%'esspe C/IS}@/ subsidy falling under the provisions of Article 3 shall be deemed to

24 Any determination of specificity under the provisions of this Article shall
be clearly %u.)stantiaied on thepbasis (t% positive ea(?ence.

PART 11: PROHIBITED SUBSIDIES

ﬁiﬁlﬁéﬂ

31 Except as provided in the Agreement on Agriculture, the following sulb-
sidies, within the meaning of Article |, shall e prohibited:

(@)  subsidies contingent, in law or in fact4 whether solely or as one of
several other conditions, upon export performance, including those
lllustrated in Annex 1S

(b)  subsidies contingent, whether solely or as one of several other con-
ditions. upon the use of domestic Over imported goods

32 A Member shall neither grant nor maintain subsidies referred to in para-

graph 1
/ﬁiclﬁ4

41 Whenever a Member has reason to believe that a prohibited subsidy is
being granted or maintained by another Member, such Member may reqiest
consulfations with such other Member.

42 A request for consultations under paragraph 1shall include a statement
of as\t/allable evidence with regard to the existence and nature of the subsidy in
question.

4 This standard is met when the facts demonstrate that the granting of a subsidy, without having been
made legally contingent upon export performance, is in fact tied to actual or anticipated exportation or
export earnings. The mere fact that a subsidy is granted to enterprises which export shall not for that
reason alone be considered to be an export subsidy within the meaning of this provision.

5 Measures referred to in Annex | as not constituting export subsidies shall not be prohibited under this

or any other provision of this Agreement.
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AB Upan request for consultations under paragraph 1, the Member believed
to be granting or maintaining the subsidy in question shall enter into such con-
sultations as wcle as,?osslble. The purpose of the consultations shall be to
clarify the facts of the situation and to arrive a a mutually agreed solution.

44 1f no mutyally agreed solution has heen reached within 30 days6of the
reguest for consltations, any Member party to such consultations may refer the
matter o the Dispute Settlemnent Body F‘D B") for the immediiate establishment
of a panel, unless the DSB decides by consensus not to establish a panel.

45 U(gon its establishment, the panel. may request the assistance of the Per-
manent Group of Experts/ (referred to in ffis Agreement s the "PGE") with
regard to whether the measure in question is"a prohibited subsidy. If s
reuested, the PGE shall immediately review the evidence with regard to the
existence and nature of the measure inl question and shall provide an opportunity
for the Member applying or maintaining the measure 0 demonstrate that the
measure in guestion is riot a prohibited Subsidy. The PGE shall report its con-
clusions to the panel within a time-limit detefmined by the panel, The PGE's
conclusions on the issue of whether or not the measure in question is a pro-
hibited subsidy shall be accepted by the panel without modification.

4.6 The panel shall submit its final report to the parties to the dispute. The
report shall e circulated to all Members within 90 days of the date of the com-
position and the establishment of the panel's terms of reference.

4.7 If the measure in question is found to be a prohibited subsidy, the panel
shall recommend that the subS|d|2|nP Member withdraw the subsidy without
delay. In this regard, the panel shall’ specify in its recommendation” the time
period within which the measure must be withdrawn.

48  Within 30 days of the issuance of the panels report to all Membeys, the
report shall be agopted by the DSB unless one of the parties to, the dispute
formally notifies the DSB of its decision to appeal or the DSB decides by con-
sensus ot to adopt the report,

49 Where a panel report is appealed, tile Appellate Body shall issue its
decision within 30 days from the date when the party to the dispute formally
notifies its intention to appeal. When the Appellate Bodly considers that it cannot
provide its report within' 30 days, it shall inform theé DSB in writing of the
reasons for the delay together with an estimate of the period within_which it will
submit its report. In"no Case shall the prooeedmg_s,exceed 60 days. The appellate
report shall be adopted by the DSB and unconditionally accepted by the parties

6 Any time periods mentioned in this Article may be extended by mutual agreement.
7 As established in Article 24.
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lo the dispute unless the DSB degides by consensus nat to adopt the appellate

report within 20 days following its issuance to the Members.

410  the event the recommendation of the DSB is not followed within the
time-period specified by the panel, which shall commence from the date of
adoption of the panel's report or the ApBeIIate Bodly's report, the DSB shall grant
authorization to the ,comBIammg Member to take appropriate’Lcountermeasures,
unless the DSB decides by conSensus to reject the reguest.

411 theewenta Sany to the dispute requests arbitration under para%r,aph 6
of Article 22 of the Dispute Settlement Understanding ("DSU"), the arbitrator

shall determine whether the countermeasures are appropriate. D

412 For purposes of disputes conducted pursuant to this Article, except for
time-periods specifically prescribed in this Article, time-periods applicable under
me SU for the conduct of such disputes shall be half the time prescribed there-

PART ni: ACTIONABLE SUBSIDIES

it

No Member should cause, through the use of any subsidy referred lo in
Bg{ggllr%ohs 1and 2 of Article |, adverse effects to the interests of other Mem-

(@) injury to the domestic industry of another Member",

(b) nullification or impairment of benefits accruing directly or indirect-
ly to other Members under GAIT 1994 in particular” the benefits
of concessions bound under Article 2Lof GATT 19942

(c) serious prejudice to the interests of another Member."

If a meeting of the DSB is not scheduled during this period, such a meeting shall he held lor this
purpose.
v This expression is noi meant to allow countermeasures that arc disproportionate in light of the fact
that the subsidies dealt with under these provisions arc prohibited.
10 This expression is not meant lo allow countermeasures that arc disproportionate in light of the fact
that the subsidies dealt with under these provisions arc prohibited.
n The term "injury to the domestic industry" is used here in the same sense as it is used in Part V.
2 The term "nullification or impairment" is used in this Agreement in the same sense as it is used in
the relevant provisions of GATT 1994, and the existence of such nullification or impairment shall be
established in accordance with the practice of application of these provisions.
3 The term "serious prejudice to the interests of another Member" is used in this Agreement in the
same sense as it is used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious
prejudice.
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This, Article does not ap %to subsicies maintained on agricultural products as
provided in Article 13 of the Agreement on Agriculture.

61  Serious prejudice in the sense of paragraph (c) of Article 5 shall be
deemed to existpinjthecaseof: paagepn (o)

(@ the tt%al ad valorem subsidization'4 of a product exceeding 5 per
cen

(b) subsicies to cover operating losses sustained by an industry;

(c) subsidies to cover operating losses sustained by an enterprise, other
than one-time measures which are non-recuirrent and’ cannot be
repeated for that enterprise and which are ?Nen merely to provide
time for the development of long-term solutions and to avoid acute
social problems;

(d) direct forgiveness of deb, i.e. forgiveness of government-held debt,
and grants to cover debt repaynient. b

6.2 Notwithstanding the provisions of paragraph 1, serious prejudice shall not
be found if the subsi |zmgz Member demonstrates that the subsidy in question
hes not resulted in any of the effects enumerated in paragraph 3

6.3  Serious prejudice in the sense of paragraph (c) of Article 5 may arise in
any case whereponje or several of the foll[())av(/?r?gapapp(\y): Y

(@) the effect of the subsidy is to displace or impede the imports of a
kh(g rgrqluct of another Member into the market of the subsidizing

(b) the eﬁec;t of the subsidy is to displace or impede the exparts of a
like product of anather” Member from a third country market;

(c) the effect of the subsidy is a significant price undercutting by the
subsidized product as compared with the price of a like product of
another Member in the same market or significant price suppres-
sion, price depression or lost sales in the same market;

“u The toial ad valorem subsidization shall be calculated in accordance wilh the provisions of Annex V.
15 Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the threshold in
this subparagraph does not apply to civil aircraft.

16 Members recognize that where royalty-based financing for a civil aircraft programme is not being
fully repaid due to the level of actual sales falling below the level of forecast sales, this does not in itself
constitute serious prejudice for the purposes of this subparagraph.



7

(d) the effect of the subsidy is an increase in the world market share
of the subsidizing Member in a pari! :ular subsidized primary prod-
Uct or commodify/as compared to the average share it had"during
the previous period of three years and this increase follows a con-
sistent trend over a period when subsidies have been granted.

64  For the Purpose of paragraph 3(b), the displacement or impeding of
exports shall include any case in which, subject to the provisions of paragraph 7,
it nes been demonstrated that there hes beén a change in relative shareS of the
market to the disadvantage of the non-subsidized like Product (over an appropri-
ately representative period sufficient to demonstrate clear trends in the develop-
ment of the market for the product concemed, which, in normal circumstances
shall be a least one year). "Change inf&lative shares of the market" shal
include any of the following sityesons: \Cithere is an increase in the market
share of the subsigized product; \\jthe mearket share of the subsicized product
remains constant in cigcmstanceS’in which, in the absence of the subsidy, it
would have declined; \(Jthe market share of the subsicized product declines,
but at a slower rate thart Would have been the case in the absence of the sulbsidy.

6.5 . For the purpose of paragraph 3(c), price undercutting shall include
case in which Slﬁ)ch%orisce un@_er%%t%ﬂg I"ngs)be%n demonstratethrou h acomp?;lw
son of prices, of the subsidized product with prices of a non-stnsidized like
Product supplied to the same market. The comparison shall be mage &t the same
evel of trade and a comparable times, due account being taken of any other
factor affecting price comparability. However, if such adirect comparison is not
possible, the éxistence of price undercutting may be demonstrated on the basis
of export unit values.

6.6  Each Member in the market of which serious prejudice is alleged to have
arisen shall, subject to the provisions of paragraph 3 of Annex V, make available
to the parties to a d|sRute ansm? under Arficle 7, and to the panel estahlished
pursuant to paragrapn 4 of Article 7, all relevant information that can e
obtained as to the chanfges in market shares of the parties to the dispute s well
as concerning prices of the products involved.

6.7 Displacement or impediment resulting in serious prejudice shall not arisel

n Unless other multilaterally agreed specific rules apply to the trade in the product or commodity in

question.
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under paragraph 3 where any of the following circumstances existBduring the
relevant period:

(@ prohibition or restriction on exports of the like product from the
complaining Member or on imparts from the complaining Member
into the third-country market concerned;

(b) decision by an importing %overnment operating a monopoly of
fra0e or Sate traging in the product concerned to shift,” for
non-commercial reasons, impc.ts from the complaining Member to
another country or countries, ﬁ

(©) jsasters, strikes, fransport disruptions. or other
, ubstantially aﬁectm? production, qualities, quantities, or
R/Ine r%sb e?f the product available or export from the complaining

d) exstence of arrangements limiting exports from the complainin
() i Y g €Xp plaining

(e) voluntary decrease in the availability for export of Ct con-
cemed from the complaining Member (including, a situ-
ation where firms in the complaining Member™ have been auton-
omously reallocating exports of this product to new markets);

(0 failure to conform to standards and other regulatory reguirements
In the importing country.

6.8 . In the absence of circumstances referred to in paragraph 7, the existence
of, serious pre‘gd[ce should be determined on the basis of the information sut-

mitted o or ontaine by the panel, including information submitted in accord-
ance Wit?] tne provis(ljonz of A%%nex V. .

6.9  This Article does not apply to subsidies maintained on agricultural prod-
Ucts s provided in Article 13 of the Agreement on Agriculture.

The fact that certain circumstances arc referred to in this paragraph does not, in itself, confer upon

them any legal status in terms of cither GATT 1994 or this Agreement. These circumstances must not be
isolated, sporadic or otherwise insignificant.
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A
| ExceBt & provided in Article 13 of the Agreement on Agriculture, when-
ever a Memboer hes reason to believe that any Subsidy referred to in Article 1
9ranted or maintained by another Member, results, in injury to its domestic indus-

1y, nullification or impairment or serious prejudice, stch Member may request
consultations with such other Member.

72 A request for consultationstu r paragraph 1shall include a statement
01 E

of available evidepe with regard the existence and nature of the subsidy
in question, and {\J the injury caused™to the domestic industry, or the nullifica-
tion or jmpairmertt; or seriouS prejudicedl caused to the intereSts of the Member
requesting consultations.

7.3 Upon reguest for consultations under paragraph 1, the Member believed
to be granting or maintaining the subsidy _practice in question shall enter into
such consultations as quickly as possible. The purpose of the consultations shall
e to clarify the facts of the Situation and to arrive at a mutually agreed solution.

74 If consultations do not result in a mutually agreed solution within 60
daysZl any Member party to such consultations may refer the matter to the DSB
for the establishment of*a panel, unless the DSB ecides by consensus not to
establish a panel. The composition of the panel and its terms of reference shall
be established within 15 days from the date when it is established.

75 The panel shall review the matter and shall submit its final report to the
parties to the dispute. The report shall be circulated to all Members within
c}fZ(r)e?gr%sngé the date of the composition and establishment of the panel's terms

76 Within 30 days of the issuance of the panel's report to all Members, the
report shall he adopted by the DSBAL unless one of the parties to the dispute
formally notifies the DSB of Its decision to appeal or the DSB decides by con-
sensus not to adopt the report,

7.7 Where a panel report is qg&saled, the Appellate Body shall issue its
decision, within 60 days from the cate when the party to the dispute formally
notifies its intention to appeal. When the Appellate Body considers that it cannot
provide its report within' 60 days, it shall"inform the DSB in writing of the

9 In the event that the request relates to a subsidy deemed to result in serious prejudice in terms of
paragraph 1 of Article 6, the available evidence of serious prejudice may be limited to the available
evidence as to whether the conditions of paragraph 1 of Article 6 have been met or not.

20 Any lime periods mentioned in this Article may be extended by mutual agreement.

2 If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this
purpose.
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reasons for the delay together with an estimate of the period within_ which it will
submit its report. “no Case shall the proceedings exceed 90 days. The appellate
report shall be adopted by the DSB and unconditionally accepied b%ethe parties
to'the dispute unless the DSB decides by consensus nt to adopt the appellate
report within 20 days following its issuance to the Members.2

78 Where a panel report or an Appellate Body report is adopted in which it
IS determined that any sulbsidy has resuited in adverse effects to the interests of
another Member within the meaning of Article 5, the Mepiber granting or main-
taining such subsmz shall take appropriate steps to remove the adverse effects
or shall withdraw the subsidly.

79 the event the Member has not taken apgro riate steps to remove the
aoverse effects of the subsidy or withdraw the su su% within “six months from
the date when the DSB adopts the panel report o the Appellate Body report, and
in the ahsence of agreement on compensation, the DSB shall grant authorization
to the complaining” Member to take countermeasures, commensurate with the
degree and nature of the adverse effects determined to exist, unless the DSB
deCides by consensus to reject the reguest.

710 the event that a ﬁear% to the dispute requests arbitration under para-
graph 6 of Article 22 of the DSU, the arbitrator shall determine whether the

Untermeasures are commensurate with the degree and nature of the adverse
effects determined to exist.

PART IV: NON-ACTIONABLE SUBSIDIES

81  The following subsicies shall be considered &s non-actionable23

(@)  subsidies which are not specific within the meaning of Article 2,

(b) subsidies which are specific within the meaning of Article 2 hut
which meet all of the conditions provided for in paragraphs 2(a),
2(b) or 2(c) below.
8.2 Notwithsfanding the provisions of Parts |11 and V/, the following subsidies
shall be non-actionablé:

u If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this
purpose.

h is recognized that government assistance for various purposes is widely provided by Members and
that the mere fact that such assistance may not qualify for non-actionable treatment under the provisions
of this Article docs not in itself restrict the ability of Members to provide such assistance.
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(@) assistance for research activities condycted by firms or by higher

e\ducation or research establishments oil a contract basis with firms
jj\24. 25,26

the assistance coversZ not more than 75 per cent of the costs, of
industrial researchBor 50 per ett of the costs of prc-competitive
development activity® 0,

and provided that such assistance is limited exclusively to:

() costs of E)ersonnel (researchers, technicians and other sup-
porting staff employed exclusively in the research activity);

(i) costs of instruments, equi|oment, land and buildings used
exclusively and permanently (except when disposed of on a
commercial hasis) for the research activity;

2 Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the provisions
of this subparagraph do not apply to that product.

5 Not later than 18 months after the date of entry into force of the WTO Agreement, the Committee
on Subsidies and Countervailing Measures provided for in Article 24 (referred to in this Agreement as "the
Committee") shall review the operation of the provisions of subparagraph 2(a) with a view to making all
necessary modifications to improve the operation of these provisions. In its consideration of possible
modifications, the Committee shall carefully review the definitions of the categories set forth in this
subparagraph in the light of the experience of Members in the operation of research programmes and the
work in other relevant international institutions.

26\ The provisions of this Agreement do not apply to fundamental research activities independently
conducted by higher education or research establishments. The term "fundamental research” means an
enlargement of general scientific and technical knowledge not linked to industrial or commercial objec-
tives.

z The allowable levels of non-actionablc assistance referred to in this subparagraph shall be established
by reference to the total eligible costs incurred over the duration of an individual project.

The term "industrial research” means planned search or critical investigation aimed at discovery of
new knowledge, with the objective that such knowledge may be useful in developing new products,
processes or services, or in bringing about a significant improvement to existing products, processes or
services.

N The term "pre-com pctiti\cdevelopment activity” means the translation of industrial research findings
into a plan, blueprint or design for new, modified or improved products, processes or services whether
intended for sale or use, including the creation of a first prototype which would not be capable of commer-
cial use. It may further include the conceptual formulation and design of products, processes or services
tematives and initial demonstration or pilot projects, provided that these same projects cannot be con-
verted or used for industrial application or commercial exploitation, u does not include routine or periodic
alterations to existing products, production lines, manufacturing processes, services, and other on-going
operations even though those alterations may represent improvements.
D In the case of programmes which span industrial research and pre-competitive development activity,
the allowable level of non-actionable assistance shall not exceed the simple average of the allowable levels
of non-actionable assistance applicable to the above two categories, calculated on the basis of all eligible
costs as set forth in items (i) to (v) of this subparagraph.



(iif)  costsof consultanq{, and equivalent services used exclusively
for the research activity, including bought-in research, tech-
nical knowledge, patents, efc.

(iv)  additional overhead costs incurred directly &s a result of the
research activity;

(v)  other running costs (Suich as those of materials, suRpIies_ ad
the like), inclirred directly as aresult of the research activity,

(h) assistance to disadvantaged regions within the territory of a Mem-
ber ?a/en pursuiant to a general framework of regional develop-
mentd and non-specific (?/wthm the meaning of Article 2) within
eligible regions provided that:

(i) each disacvantaged ,E%?ion muyst be a clearly designated
contiguous geographical’ area with a definable écononfic and
administrative identity;

(if) the region is consicered &s disadvantaged on the basis of
neutral” and objective criteria2, indicating that the region’s
difficulties. arise out of more than temporary circumstances;
such criteria must be clearly spelled out in”law, requlagion,
85 r?ther official document,"so as to be capable of Verifica-

(iit) -~ the criteria shall include a measurement of economic deve-

Iogment which shall be based on at least one of the follow-
Ing factors:

one of either income per capita or household income
per ca%%ta, or GDP per capita, which must not be
above & per cent of the average for the terntory concemex;

unemployment rate, which must be at least 110 per
cent of the average for the teritory concemed:

3 A general framework of regional development" means that regional subsidy programmes arc part
of an internally consistent and generally applicable regional development policy and that regional develop-
ment subsidies are not granted in isolated geographical points having no, or virtually no, influence on the
development of a region.

Neutral and objective criteria” means criteria which do not favour certain regions beyond what is
appropriate for the elimination or reduction of regional disparities within the framework of the regional
development policy. In this regard, regional subsidy programmes shall include ceilings on the amount of
assistance which can be granted to each subsidized project. Such ceilings must be differentiated according
to the different levels of development of assisted regions and must be expressed in terms of investment
costs or costofjob creation. Within such ceilings, the distribution of assistance shall be sufficiently broad
and even to avoid the predominant use of a subsidy by, or the granting ofdisproportionately large amounts
of subsidy to, certain enterprises as provided for in Article 2
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as measred over a three-year period; such measurement,
Poc\tNever, may be a composite one and may include other
actors.

(c) assistance to promote adaptation of existing facilities” to new envi-
ronmental requirements imposed by law and/or regulations which
result in greater constraints and financial burden on'tirms, provided
that the assistance;

() s onetime non-recurring meastre; and
i) islimited to 20 per cent of the cost of adaptation; and

(
(iii) does not cover the cost of replacing and operating the
assisted investment, which must e fully borme by firms; and

(iv) s directly linked to and proportionate to a firm’s planned
reduction of nuisances and pollution, and does not cover any
manufacturing cost savings which may be achieved; and

(v) isavailable to all firms which can adopt the new equipment
and/or production processes.

83 A subsidy programme for which the provisions of paragraph 2 are
invoked shall be natified in advance of its implementation to the Committee in
accordance with the provisions of Part VII. Any such notification shall be suffi-
ciently precise to enable other Members to evaluate the consistency of the pro-
gramme with the conditions and criteria provided for in the relevant Prowsmns
of paragraph 2. Members shall also provide the Committee with Yeary updates
of such™notifications, in particular by supplying information on global expendi-
ture for each programme,. and on any modification of the programme. Other
Members shall have the right to request information about individual cases of
subsidization under a notified programme.M

84 Upon request of a Member, the Secretariat shall review a notification
mede pursuant fo paragraph 3 and. where necessary, may require adaitional
information from the subsicizing Member conceming the notified programme
under review. The Secretariat shall report its findings to the Committee. The
Committee shall, upon request, aPromptIY review the Tindings of the Secretariat
(or, if areview by the Secretariat has not been requested, the natification itself),
with a view to determining whether the conditions and criteria laid down in
paragraph 2 have not been met. The procedure provided for in this paragraph
shall"be completed at the latest at the first regular meeting of the Committee

The term "existing facilities" means facilities which have been in operation for at least two years at
the time when new environmental requirements arc imposed.
u It is recognized that nothing in this notification provision requires the provision of confidential
information, including confidential business information.
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foIIowm% the notification of a subsidy programme Prowded that & least two
months Nave elqosed betvveen such not| c jon and the regular meeting of the
Committee. The review Proc ure described il) this para gam shall also apply,
Upon reguest, to substantial mod|f|cat|ons of aprogrammé notified in the yearly
Updates referred to in paragraph 3

85  Upon the request of a Member, the determination by the Committee
referred {0 in p aragraPh 4, or afallure by the Committee to make Such a deter-
mination, as well & the violation, in individual cases, of the condlitions set ot
in a notified programme, shall be. submitted to binding arbitration. The arbitra-
tion hodly shall present its conclusions to the Members within 120 days from the
date whén the matter was referred to the arhitration body. Except &s otherwise
Prowded in this paragraph, the DSU shall apply to arbitrétions conauicted under

his paragraph.
E " | Art'ﬂa|9- lR I

If, in the course of implementation of a programme referred to in para-

aﬁh 2 of Article 8 notwithstanding the fact that the programme is consistent

the criteria laid’ down 1 that paragraph., a Member has reasons to believe

that this programme hes resulted in Seriotis acverse effects to the domestic indus-

try of that Member, such as to cause d which would be difficult to repair,

siich Member may request consutations with the Member granting or maintain-
ing the subsidy.

9.2 . Upon reguest for consultations under paragraph 1, the Member granting
or mamtammq the subsidy p r%%ramme in question'shall enter into stich consulta-
tions & quicKly as passible. The: purpose of the consultations shall be to clarify
the facts of thé situation and to arrive a a mutually acceptable solution,

If no mutually acceptable solution has been reached in consultations
under arar h 2 within 60 days of the request for such consultations, the
[equesting ember may refer thé matter to the Committee.

94  Where amatter is referred to the Committee, the Committee shall immeg-
|ate|y review the facts involved and the evidence of the effects referred to in
gaph 1 If the Committee determines that such effects exist, it may recom-
mend o the sub5|d|2|n%1 Member to mod| th|s programme in such away asto
remove these effects. The Committee shall present’its conclusions within 120
days from the date when the matter IS referred to it under paragraph 3. In the
event the recommendation is not foIIowed W|th|n six months, the Committee
shall authorize the requesting Member to take %opropnate countermeastres
commensurate with the nature' and degree of the effects determined to exist.
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PART V: COUNTERVAILING MEASURES

eﬂi(ﬂl(] |dm&\}0d6 ATr
Members shall lake all eps to, ensure that the imposition of

a countervailing duty™* on any roduct of the territory of any Member jmported
into the tenitory of another ember is in accordance with the provisions of
Article Y lof GATT 1994 and the terms of this Agreement. Countervalling dufies
may only be imposed pursuant to, investigations initiated'7 and conducted in
accordance with the provisions of this Agreément and the Agreement on Agricul-
ure,

| | | icle 11
111 Except & provided in lparagrao R rnves%r ation to determine the

existence, degree and effect of an ubsr aJI be initiated upon a
written applrcatron by or on hehalf ot the domestic rndustry

112 An a ation under paragraph 1shall include suﬁrcrent evidence of the

existence o a subsid f possible, its amount, (b) injury within

meanrn of Article VI of ATI 1994asrnter reted thrs Agreémént, and
nk between the subsidized imports and the eged injury. Simple

tion, unsubstantrated by relevant evidence, cannot be consrdered sufficient to

meet the requirements” of this paragraph, The application shall contain such

information s is reasonably avallable to the applicant oil the following:

(i) the identity of the applicant and a descrrEtron of the volume and
value of the domestic production of the like product by the appli-

B The provisions of Part Il or lit may he invoked in parallel with the provisions of Part V; however,
with regard to the effects of a particular subsidy in the domestic market of the importing Member, only
one form of relief (either a countervailing duly, if the requirements of Part V are met, or a countermeasure
under Articles 4 or 7) shall be available. Tile provisions of Parts lit and V shall not be invoked regarding
measures considered non-actionable in accordance with the provisions of Part IV. However, measures
referred to in paragraph 1(a) of Article 8 may be investigated in order to determine whether or not they
arc specific within the meaning of Article 2. addition, in the case of a subsidy referred to in paragraph
2 of Article 8 conferred pursuant to a programme which has not been notified in accordance with para-
graph 3 of Article 8. the provisions of Part IIl or V may be invoked, but such subsidy shall be treated as
non-actionable if it is found to conform to the standards set forth in paragraph 2 of Article 8.

16 The term "countervailing duty" shall be understood to mean a special duty levied for the purpose
of offsetting any subsidy bestowed directly or indirectly upon the manufacture, production or export of
any merchandise, as provided for in paragraph 3 of Article Vi of GATT 1994.

57 The term "initiated" as used hereinafter means procedural action by which a Member formally

commences an investigation as provided in Article 11.
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cant. \Where awritten application is made on behalf of the domestic
md_ustr}/, the application shall identify the industry on behalf of
which the application is made by a list of all known domestic pro-
ducers of the like product %or associations of domestic producers of
the like product) and, to the extent possible, a description of the
volume and value of domestic production of the like product
accounted for by such producers;

(if) & complete description of the allegedly subsidized product, the
names of the country or countries of origin, or export in question,
the identity of each known exporter or foreign producer and a list
of known persons importing the product in Question;

(iif) evidence with regard to the existence, amount and nature of the
subsicly in question;

(iv) evidence that alleged injury fo a domestic industry is caused hy
subsidized importS through' the effects of the subsidies; this evi-
dence includes information on the evolution of the volume of the
aJIe%%dV subsidized imports, the effect of these imports on prices
of e fike product in the domestic market and the consequent
impact of the imports.on, the domestic industry, as demonstrated by
relevant factors and inglices hava a bearing on the state of the
c/ic;tm?st|(:1€1|ndustry, such as those fisted in paragraphs 2 and 4 of

icle

113, The authorities shall review the accurac%/ and adeguacy of the evidence
provided in the . application to determine whether the evidence is sufficient to
justify the initiation” of an investigation.

114 An investigation shall not be initiated pursuant to paragraPh 1 unless the
authorities have determined, on the basis of an examination™of the degree of
supﬂort_for, or opposition to, the application expressed® by domestic producers
of the like product, that the application has been made by or on behalf of the
domestic indjstr BThe g{)pllcatmn shall be considered to have been made "oy
or on behalf of fhe domestic industry” if it is supported by those domestic pro-
ducers whose collective output constitutes more than 50 P]er cent of the total
production of the like product produced by that portion of the domestic industry
expressing etther support for or opposition to the application. However, no
investigation shall be initiated when domestic producers expressly supporting the

In Ihc case of fragmented industries involving an exceptionally large number o f producers, authorities
may determine support and opposition by using statistically valid sampling techniques.

Members are aware that in the territory of certain Members employees of domestic producers of the
like product or representatives of those employees may make or support an application for an investigation

under paragraph 1.
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application account for less than 25 per cent of total production of the like
product produced by the domestic industry .

115  The authorities shall avoid, unless a decision hes been made to initiate
an |n¥8§|i%%t|on, any publicizing of the application for the initiation of an
Investigation.

116 If, in Special circumstances, the authorities concemed decide to initiate
an Investigation without having. received a written application by or on behalf
of a domestic industry for the initiation of stch investigation, they shall proceed
only if they have sufficient evidence of the existence”of a subsidy, injury and
%%saJ link; @s described in paragraph 2, tojustify the initiation of an investiga-
jon,

|17 evidence of both subsidy and injury shall be considered simult
eously \Ain the decision whether or not {0 initiate an investigation and
thereafter; during the course of the investigation, starting on a date not later t
the earliest date"on which in accordance With the provisions of this Agreement
provisional measures may he applied.

118 cases where products ae not imported directly from the country of
origin but are exported to the |mport|n%eMember from an intermediate country,
the"provisions of this Agreement shall be fully applicable and the transaction or
transactions shall, for the pur of this ag?reermnt, he re’\%arded &s having
taken place between the country of origin and the importing Member.

119 An application under paragraph 1 shall be rejected and an investigation
shall be terminated promptly-as soon &s the authorities concemed are satisfied
that there is not sufficient evidence of either subsidization or of injury tojustify
roceeding with the case. They hedmmediate termination in cases Where
the arrtnounctt %{ a sukt)3| aJ|s fon or mFrebItheFVOhtere of subsu]ghﬁ?d
imports, actual or potential, or the injury, is.negligible. For 2 this
paPagraph, the amo%nt of the subS|dstr%lI be cogns?dered to bemf the
subsidly is less than 1 per cent ad valorem.
1110 An investigation shall not hinder the procedures of customs clearance.

111 Investigations shall, exceﬁl In special circ umstances, be concluded within
one year, and In no case more than 18 months, after their initiation.

i

121 Interested Members and all interested parties in a countervailing duty
investigation shall be given notice of the information which the authorities
require” and ample opportunity to present in writing all evidence which they
consider relevant in respect of the investigation in gtiestion.




1211 fixporlers, foreign producers or interested Members receiving
(uestionnaires Used in a countervailing duty investigation
shall be given at least 30 days for reply.” Due consideration
should Be given to any request for an extension of the

(-day period and, upon calise shown, such an extension
should be granted whenever practicable.

1212 Subject to the requirement to protect confidential informa-
tion, evidence presented in writing by one interested Mem-
ber or interested shall be made available promptly to
other interested Mexmioers or interested parties participating
in the investigation.

1213 Assonasan mvesﬂgianon hes been initiated, the authorities
shall provide the full Text of the written application received
under paragraPh 1.of Article 11 to the known exportersd
and to_the “authonities of the exporting Member and shall
make It available, LﬁJon request, to other interested parties
involved. Due regard shall be paid to the protection of confi-
dential information, as provided for in paragraph 4.

122 Interested Members and interested parties also shall have the right, upon
justification, to present information orally. Where such information is provided
orally, the interested Members and inferested parties _s,ubse?uently shall be
required to reduce such submissions to writing. Any decision of the “Investigat-
Ing authorities can only be based on such information and argquments &s were on
the written record of this authority and which were available o interested Mem-
bers and interested parties partici atm? in the investigation, due account having
been given to the need to protect conficential information.

123 The authorities shall whenever practicable provide timely opportunities
for all interested Members and interested Pames 10 see all infofmation that is
relevant to the presentation of their cases, that is not confidential as defined in
paragraph 4, and that is used by the authorities in a countervailing duty investi-
gation, and to prepare presentations on the basis of this nformation.

As a general rule, the time-limit for exporters shall bo counted from the date of receipt of the
questionnaire, which for this purpose shall be deem'd to have been received one week from the dale on
which it was sent to the respondent or transmitted to the appropriate diplomatic representatives of the
exporting Member or, in the case of a separate customs territory Member of the WTO, an official repre-
sentative of the exporting territory.

4 It being understood that where the number of exporters involved is particularly high, the full text of
the application should instead be provided only to the authorities of the exporting Member or to the

relevant trade association who then should forward copies to the exporters concerned.
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124 Any information which is by nature confidential (for example, because
its disclostre would be of significant competitive advantage to a competitor or
becauise its disclosure would™have a significantly adverse effect upon a person
supplyfmg the information or upon. a pérson from whom the  supplier acquired
the Irformation), or which is provided on a confidential basis b¥ parties to an
investigation shall, upon good cause shown, be treated as such by the authorities.
Such information shall ndt be disclosed without specific permission of the party
submitting it.4L
1241 The authorities shall require interested Members or inter-
ested parties providing confidential information to furnish
non-confidential summaries thereof, These summaries shall
be in sufficient detail to permit a reasonable understanding
of the substance of the information submitted in confidence.
In exceptional circumstances, such Members or parties may
indicate that such information is not susceptible of summary.
In stich exceptional circumstances, a statement of the reasons
why summarization is not possible mus be provided.

1242 If the authorities find that a request for confidentiality is not
warranted and if the supplier of the information IS either
unwilling to make the information public or to authorize its
disclosure in generalized or summary form, the authorities
may disregard such information uniess it can be demon-
strated to their satisfaction from appropriate sources that the
Information IS correct. 8

125 Except in circumstances provided for in paragraph 7, the authorities shall
during the course of an investigation satisfy themselves as to the accuracy of the

information supplied by interésted Members or interested parti hich
P > M) s 1 ¢

126 The investigating authorities may carry out investi?ation,s in the territory
of other Members & required, provided that they have notified in good time the
Member in question and unless that Member objécts to the investigation, Further,
the investigating authorities may carry out invegigations on the premisegf a
firm and may examine the records of a firm if ychihe firm so agrees and \Ij the
Member in question is notified and does not otjéct, The Proq ures set forth in
Annex VI shall apply to investigations on the premises of a firm. Subject to the

Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn
protective order may be required.
3 Members agree that requests for confidentiality should not be arbitrarily rejected. Members further
agree that the investigating authority may request the waiving 0 confidentiality only regarding information
relevant to the proceedings.
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requirement to protect confidential information, the authorities shall make the
results of any such investigations available, or shall provide disclosure thereof
pursuant to paraqraph 8, to the firms to which they pertain and may make such
results available to the applicants.

127 cases in which any interested Member or mterested,ﬁarty refuses
00esS t0, or otherwise does ot provide, necessary information within ‘a reason-
ble period or significantly impedes the investigation, preliminary and fina
detelrargllnanons, affirmative”or negative, may be made on the basis of the facts
avallable.

128 The authorities shall, before a final determination is made, inform all
interested Members and interested parties of the essential facts, under consider-
ation which form the basis for the decision whether to apply definitive measures.
.SltJCh gtlgclosure should take place in sufficient time for the parties to defend their
interests.

129 For the purposes of this Agreement, “interested parties” shall includ:

(i) anexporter or foreign producer or the importer of a product sut?ject
to investigation, or a trade or business association a majority of tile
merébetrs a(r)xle which are producers, exporters or importers of such
product;

(if)  aproducer of the like product in the importing Member o a trade
and business association a majority of the members of which pro-
duce the like product in the tenitory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties
other than those mentioned above to be included & interested parties!

1210 The authorities shall provide opportunities for industrial users. of the
product under investigation, and for rePresentatNe consumer organizations in
(ases Where the product is commonlg sold at the retail level, to provide informa-

tion g[nich IS relevant to the investigation regarding subsidization, injury and
causaliy.

1211 The authorities shall take due account of any difficulties experienced by
interested parties, in particular small companies, in supplying” information
requested, and shall provide any assistance practicable.

1212 The procedures set out above are not intended to prevent the authorities
of a Member from proceeding expeditiously with regard to initiating an investi-
gation, reaching preliminary” or final determinations, whether affirmative or
negatwe, or from agPIng provisional or final measures, in accordance with
relévant provisions of this" Agreement,

2 Q)
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131 As soon as possible after an application under Article 11 is accepted, and
in any event before the initiation of any investigation, Members the products of
which may be subject fo such investigaion shall"be invited for consultations with
the aim of clarifying the situation as'to the meatters referred to in paragraph 2 of
Article 11 and arriving & a mutually agreed solution.,

132 Furthermore, throughout the period of investigation, Members the prod-
ucts of which are the subjéct of the investigation shall be afforded a reasonable
0 ,portunltY to continue consultations, with"a view to clarifying the factual situ-
ation and o arriving & a mutually agreed solution.4}

133 Without prejudice to the obligation to afford reasonable opportunity for
consultation, these R/rlowsmns regarding consultations are not intended to prévent
the authorities of a Member from progeeding expeditiously with regard to initiat-
ing the investigation, reaching preliminary or Hnd determinations, whether
affirmative or negative, or from applying provisional or final measures, in accor-
dance with the provisions of this ,Egreement.

134 The Member which intends to initiate any investigation or is conducting
such an investigation shall permit, upon request, the Member or Members the
products of which are subject to such investigation access to non-confidential
evidence, including the non-confidential summary of confidential data being used
for initiating or conducting the Investigation.

%) It is particu.arly important, in accordance with the provisions of this paragraph, that no affirmative
determination whether preliminary or final be made without reasonable opportunity for consultations
having been given. Such consultations may establish the basis for proceeding under the provisions of Part



For the purpose. of Part V, any. method used by the investigating authority

to calculate the benefit to the recipient conferred pursuant to “paragraph 1 dl

Article 1shall be provided for in the national Ie?|slat|on or implementing requla-

tions of the Member concermed and its aﬁphca lon to each particular case Shall
u

be transparent and adequately explained.

rthermore, any such method shall bt

consistent with the following quickelines:

@

government BTOVISIOH of equity capital shall not be considered al
conferring abenefit, unless the Investment decision can be re?arded
as inconsistent with the usual investment practice (including Tor the
row%lon of risk capital) of private investors in the teritory of tht
ember; -

a loan by a government shall not be considered as conferrin |
benefit, Unless there is a difference between the amount that
firm receiving the loan pays on the government Joan and fre
amount the firm would pa}/ on acomparable commercial oan which
the firm could actually obtain on the market. In this case the benefit
shall be the diifference between these two amounts;

aloan %uarantee by agovernment shall not be considered as confer-
ring.a benefit, unléss there is a difference between the amount that
the"firm receving the quarantee ?ays,on a loan guaranteed by the
government and the amount that thé firm would pay o. a cormpar-
able commercial loan absent the government quaraniee. In this case
the benefit shall be the difference between these two amounts
adjusted for any differences in fees;

the provision of ?oods Or Services or purchase of goods by a gov-
emment shall nof ke considered as conferring a benefit unless the
provision is made for less than adequiate remuneration, or tile pur-
chase is made for more than adequate remuneration. The, adequacy
of remuneration shall be determined in relation to prevailing market
conditions for the gggg Or Service in question In the country. ot
provision _or purchas ,(mcludmgi price, quality, availability
g]alar)ketabnny, franspoitalion and 0
e).

her conditions “of purchase o,
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m Artilele (1]5| :

151 A determination of injury for purposes of _ﬂrti,cle VI of GATT 19% s
based on positive evidence and involve an objective examination of both
the volume of the subsidized imports and the effect of g subsidized imports

prices in the domestic market for like productsb and \IJ the consequent impact
of these imports on the domestic producers of such products.

152 With regard to the volume of the subsidized imports, the investigating
authorities shall’ consider whether there has been a significant increase in Subsi-
dized imports, either in absolute terms or relative to Productlon Or consumption
in_the importing Member. With regard to the effect of the suibsidized imports on
prices, the, investigating authoritieS shall consider whether there hes been a sig-
nificant price undercutiing by the subsidized imports as compared with the price
of a like product of the importing Member, or whether the effect of such imports
IS otherwise to depress prices to @ significant degree or to prevent price increases
which otherwise would” have occurréd, to a sigriificant degree. No one or several
of these factors can necessarily give decisive quidance.

153 . Where imports of a product from more than one country are simultaneous-
ly subject to countervaﬂngp duty Investigations, the investigating authoritiesynay
cumulatively assess the effects of such imports onIY If they determine that \CJ the
amount of su stablished in refation to the imgorts from each codntry
IS more than defined in par,agtr)aph 9 ofAvrticle 11 and the volume
of imports from each country is not negfigible and lja cumulative assessment
of the effects of the imports Is appropriate in light ot the conditions of competi-
tion between the imported products and the congiions of competition between
the imported products and the like domestic product.

154 The examination of the impact of the subsidized imports on the domestic
industry shall include an evaluation of all relevant economic factors and indices
having”a beanng% on the state of the industry, including actual and potential
decline in output, sales, market share, profits, productivity, refurn on invest-
ments, or utilization of capacﬂ%; factors affecting domestic prices; actual and
potential negative effects on cash flow, inventories, employment, wages, growth,

Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean material
injury to a domestic industry, threat of material injury to a domestic industry or material retardation of
the establishment of such an industry and shall be interpreted in accordance with the provisions of this
Article.

Throughout this Agreement the term "like product” ("produit similaire") shall be interpreted to mean
a product which is identical i.c. alike in all respects to the product under consideration, or in the absence
of such a product, another product which, although not alike in all respects, has characteristics closely
resembling those of the product under consideration.
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ahility to raise capital or investments and, in the case of agriculture, whether
there"has been an increased burden on a?overnment support programmes. This list
S raot exhaustive, nor can one or severdl of these factors necessarily give decisive
quidance.

155 |t must be demonstrated that the subsidized imports are, through the
effectsd of subsidies, caLsm%; injury within the meanmg of this Agreement. The
demonstration of a causal refationship between the subsidized imports and the
injury to the domestic industry shall be based on an examination of all relevant
evidence before the authorities. The authorities shall also examine any known
factors other than the subsicized imports Wiueh a the same time arc injuring the
domestic industry, and the injuries causedw% these other factors must not be
attributed idized imports. Factors which may be relevant in this respect
include, ,| Il the volumes and prices of noil-subsidized imports of the
product in question, contraction in demand or changes in the pattems of con-
sumption, trage restricive: practices of and competition between' the foreign and
domestic producers, developments in technology and the export performarice and
productivity of the domestic industry.

156  The effect of the subsidized imports shall be assessed in relation to the
domestic production of the like product when available data permit the separate
identification of that production”on the basis of such criteria as, the production
process, producers’ sales and profits, If such separate identification of that pro-
duction is not possible, the effects of the subsidized imports shall be assessed by
the examination of the production of the narrowest group or range of products,

which includes the like product, for which the necessary information can be
provilaed. ‘

157 A determination of a threat of material injury shall_be based Oh facts and
not merely on aJIeglauon, conjecture or remote possibility. The change in circum-

stances which wotlld create a situation in which the subsidy would™cause, injury
must be clearly foreseen and imminent. In making a determination regarding the
existerea Qi reat of material injury, the investigating authorities should con-
Sider, such factors &s:
(i) nature of the subsidy or subsiclies in question and the trade effects
likely to arise therefrom;

(i) asignificant rate of increase of subsidized imports into the domestic

Q%rnet indicating the likelihood of substantially increased import-

(iif)  sufficient treely disposable, or an imminent, substantial increase in,
capacity of thé exporter indicating the likelihood of substantially

a As set forth in paragraphs 2 and 4.
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increased subsiclized exports to the importing Member's market,
taking into account the availability of other export markets to
absor any additional exports;

(iv) whether imports are entering at prices that will have a a?]ignificant
(epressing or suppressing effect on domestic prices, and would

likely increase demand for further imports; and
(v)  inventories of the product being investigated.

No ore. of these factors by itself can necessanl};egwe decisive quidance hut the
totality of the factors conSidered must lead to the conclusion that further subsi-
dized exports are imminent and that, unless protective action is taken, material
injury would occur,

158  With respect to cases where injury is threatened by subsidized imports, the
application of countervailing measures”shall ke considered and decided with

special care.
Ririid(oniclsy

161 For the purposes of this A%ree,ement, the term “domestic industry” shall,
except as provided in Paragraph 2. e interpreted &s referring to the domestic pro-
ducers as a whole of the"like products or to those of them whose collective
output of the products constitutes a major proportion of the total domestic pro-
duction of those rProducts, except that when producers are relatedd to the
exporters or importers or arc themselves importers of the allegedly subsicized
B(reo,duct or allke product from other countries, the term “"domestic industry” may
Interpreted &s referring to the rest of the producers.

162 In exceptional circumstances, the territory of a Member may, for the
production in question, be divided into two or more competitive markets g the
producers within each market maw be regarded as a separate mdustry(, if \dthe
producers within such market sell all ogg&lmost all of their aFroduc jon of the
product in question in that market, and \kJthe demand in that market is not to
any substantial degree supplied by producérs of the product in question located
elSewhere in the territory. In such circumstances, injury may be found to exist

H  For the purpose of this lparag_rap_h, producers shall be deemed to be related to exporters or importers
only if ( R one of them directly or indirectly controls the other; or éb) both of them arc directly or indirect-
I%/ controlled by a third person; or (c) together they directly or indirectly control a third P]erson, provided
that there arc grounds for believing or suspecting that the effect of the relationship is such as to cause the
producer concerned to behave di erenth{] from non-related producers. For the E)urpose of this paragraph,
one shall be deemed to control another when the former is legally or operationally in a position to exercise
restraint or direction over the latter.
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even where amajor portion of the total domestic industry is not m*ured, provided
there is a concentration of subsidized imports into such an isolated market and
provided further that the subsicized imports are causing injury to the producers
of all or almost all of the production within Stich market.

163 When the domestic industry hes been interpreted as referring to the pro-
ducers in a certain area, 1.e. @ market as denned in paragraph 2, countervailing
duties shall be levied only on the products in question consigned for final con-
sumption to that area. \When the constitutional aw of the imparting Member does
not permit the levying of countervailing duties on such a basis, the impeging
Member may levy the countervailing duties without limitation only if \CJthe
exporters shall have been e%wen an opportunity to cease expornn? substdized
prices to the area concerned or qtherwise give assurances pursuant to Article 13
adkouate assurances In this regard “have not been' promptly given, and
such duties cannot ke levied only on products of specific producers which
ply the area in question.

164 \Where two or more countries have reached under the provisions of para-
Hraph 8() of Article XXIV of GAIT 199 such a level of integration that they
ave the Characteristics of a single, unified market, the industry in the entire area
SI abrtl]tgg{agh%nzshall be taken t0 be the domestic industry réferred to in para-

165 The provisions of paragraph 6 of Article 15 shall be applicable to this

Article.
H AFtic |” 1i

171 Provisional measures may be applied only if;

(@)  aninvestigation has been initiated in accordance with the provisions
of Article™11, apublic notice hes been given to that effect and inter-
ested Members and interested parties” have been given adequate
opportunities to submit information and make comrents;

(b) apreliminary affirmative determination has been made that a sub-
sidy exists and that there is injury to a domestic industry caused by
subsidized imports; and

C) the authorities concerned judge such measures necessary to prevent

g injury being caused durinJg tﬁe Investigation. d

172 Provisional measures may take the form of provisional countervailing
duties  quaranteed by cash deposits or honds equal to the amount of the
provisionally calculated amount of subsidization.
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173 Provisional measures shall not be applied sooner than 60 days from the
date of initiation of the investigation.

174 The application of provisional measures shall be limited to as short a
period s possible, not exceeding four months,

175 The relevant provisions of Article 19 shall ke followed in the application
of provisional measures.

tig ey 18

181 Proceedings mayZ be suspended or terminated without the imPosition of
Prowsmnal meastres of countervailing duties upon receipt of satisfactory volun-
ary undertakings under which:

(@ the government of the ex ortinq Member agrees to eliminate
o]{f ||En|t the subsidy or take diher meastres concerning its
effects; or

(b) the exporter agrees to revise its prices so that the investigatin
authorities are satisfied that the injurious effect of the subsi
IS eliminated. Price increases under such undertakmqs shall
not be higher than necessag 0 eliminate the amount of the
subsidy. ~ It is desirable that the price increases be less than
the amount of the subsidy if such increases would be
adkeguate to remove the injury to the domestic industry.

182 Undertakings shall not be souPht or accepted unless the authorities of the
importing Member have made a preliminary affirmative determination of subsi-
dization and injury caused by stch subsicization and, in case of undertakings
from exporters, have obtained the consent of the exporting Member.

183 Undertakmgs offered need not he accepted if the authorities of the import-
ing Member consider their acceptance impractical, for example if the number of
actual or potential exporters is {00 great, cr for other reasons, including reasons
of general Joohcx Should the case arise and where pracﬂcable, the authorities
shall provide to the exporter the reasons which have led them to consider acceﬂt-
ance of an undertaking as inappropriate, and shall, to the extent possible, give the
exporter an opportunﬁy to make comments thereon.

184 If an undertaking is accepted, the investi%tion of subsidization andl injur
shall nevertheless be comPIeted If the exparting Member so desires or the import-
ing Member so decides. In such a case, if a negative determination of subsidiz-

8 The word "may" shall nol be inlcrpreled lo allow die simullancous continuation of proceedings with
the implementation of undertakings, except as provided in paragraph 4.
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ation or injury is made, ihe undertalqn? shall automatically lapse, except in cases
where such & determination is due in Targe part to the existence of an undertak-
ing, In_such cases, the authorities concerned may require that an undertaking ke
maintained for a reasonable period consistent. with the provisions of this Agree-
ment. In the event that an affirmative determination of subsidization and injury
is made, the undertaking shall continue consistent with its terms and the provi-
sions of this Agreement

185 Price undertakings may be suggested by the authorities of the |rr11port|n
Member, but no exporter shall"e forced to enter into such undertakings. The fa
that governments or exporters do not offer Such undertakings, or do not acoept
an invitation to do sp, shall in no way prejudice the consideration, of the case.
However, the authorities are free to determine that a threat of injury is more
likely to be realized I the subsidized imports continue.

186 Authorities of an importing Member may require any government or
exporter from whom an undertaking has been accepted to provide periodically
information relevant to the fulfilmént of such an undertaking, and to permit
verification of pertinent data. In case of violation of an undertaking, the author-
ities of the |mport|n%_ Member may take, under this Agreement in conformity with
ItS provisions, expeditious actions which may constitite immediate application of
yovisional meastres using the best information available. In such cases, defini-
Ive duties may be levied in accordance with this Agreement on products entered
for consumption not more than 90 days before the application of such provisional
measures, excePt that any such retroactive assessment shall not apply to imports
entered before the violation of the undertaking.

ot Cioid QridinDies

191 If, after reasonable efforts have been made to complete consultations, a
Member makes a final determination of the existence and amount of the subsidy
and that, through the effects of the subsidy, the subsidized imports are causin
injury, it may impose a countervailing duty in accordance with the provisions o
this Article Cnless the subsidy or subsicieS are withdrawn.

192 The decision whether or not to imﬁose a countervailing duty in cases
where ! requirements for the imposition have been fulfilled, and the decision
whether the amount of the countervailing duty to be imposed shall be the full
amount of the subsmy, or less, are decisions to’be made b){ the authorities of the
importing Member. I£ is desirable that the imposition shouid be permissive in the
territory of | Members, that the duty should be less than the total amount of the
subsialy if such lesser duty would be adequate to remove the injury to the domes-
tic industry, and that procedures should be established which would allow the
authorities concerned to take due account of representations made by domestic
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interested partiesHwhose interests might be adversely affected by the imposition
of a countervailing duty.

193 Whena counterva|||n(r1 duty is imposed it respect of any product, such
countervailing duty shallbe fevied, in the appropriate amounts in each case, on
a non-discriminatory basis on imports of such product from all sources found to
be subsidized and causing injury, except as to imports from those sources which
have renounced any subsidlies in question or from which undertakings under the
terms of this Agreement have been accepted. Any exporter whose' exports are
subject to a definitive countervailing duty but who was not actually investigated
for reasons other than a refusal to ~cooperate, shall be entitied to an expédited
review in order that the investigating authorities promptly establish an individual
countervailing duty rate for that exporter.

194 No countervailing duty shall be levied3.on any imported product in excess
of the amount of the sulbsidy found to exist, calculated in terms of subsidization
per unit of the subsicized and exported product.

icle 2

201 Provisional measures and countervailing duties shall only be applied to
products which enter for consumption after the, time when the decision under
Paragraph, Lof Article 17 and paragraph 1of Article 19, respectively, enters into
orce, subject to the exceptions sefout in this Article.

20.2 . Where afinal determination of injury (but not of a threat thereof or of a
material retardation of the establishment of an industry) is made or, in the case
of a final determination of a threat of injury, where the effect of the subsidized
|mPorts would, in the absence of the provisional measures, have led to a determi-
nation of injury, countervailing duties may be levied refroactively for the period
for which provisional measures, if any, have been applied.

203 If the definitive countervailing duty is higher than the amount guaranteed
hy the cash deposit or bond, the difference shall not be collected. If the definitive
duty s less than the amount guaranteed by the cash deposit or bond, the excess
amount shall be reimbursed or the bond released in an expeditious manner.

204 Exnc\g{)t & provided in paragraph 2, where a determination of threat of
|nJur¥ or material retardation,is made (but no injury has yet occurred) a definitive
couritervailing duty may be imposed only from the date of the determination of

9 For the purpose of this paragraph, the term "domestic interested parties” shall include consumers and
industrial users of the imported product subject to investigation.

3 As used in this Agreement "levy" shall mean the definitive or find legal assessment or collection
of a duty or fax.
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threat of injury or material retardation, and any cash deposit made during tt
period of the application of provisional measures shall be refunded and any bom
released in an expeditious manner,

205 Where afinal determination is negative, anK cash deposit made during ti
period of the application of provisional measures shall be refunded and any bon
released in an expeditious manner.

206 Incritical circumstances where for the subsicized product in question
authorities find that injury which is difficult to repair is caused by messi
Imports in a relatively short ,Penod of a product beneﬁtmggarom subsicies pr
or bestowed inconsistently with the provisions of GATT 1994 and of this Agrt
ment and where it is deemed negessary, in order to.preclude the recurrence
such injury, to assess countervailing dlities retroactively on those imports, ¢
definitive Countervailing duties may be assessed on imports which were ente
for cg?nsumptlon not mare than 90 days prior to the date of application of pro
sional measures.

[] | adR r@rtiile il D' " | |||
211 A countervailing duty shall remain i[]gorce, only as long s and to
extent necessary to counteract subsidization which is causing injury.

212 The authorities shall review the need for the continued imposition of
duty, where warranted, on their own initiative or, provided that a reasona
period of time hes elapsed since the imposition of the definitive countervail
duty, upon; request by any interested party which submits positive informéat
substantiating the need for a review. Interested parties shall have the right
request the authorities to examine whether the continued |mi)osmon of the d
IS necessary to offset subsidization, whether the injury would be likely to ¢
tinue or recur if the duty were removed or varied, or ooth. If, & a result of
review under this para aph the authorities determine that the countervailing |
s no longer warranted: it shall be termnated immedately.

213 Notwithstanding the Prov_isions of paragraphs 1 and 2, any defini
countervailing dutY shall be terminated on a date not later llian five'years f
its impositior (or from the date of the most recent review under paragraph
that review has covered both subsidization and injury, or under this paragra
unless the authorities determine, in a review initiated hefore that date on |
own initiative or upon a duly substantiated request made by or on behalf of
domestic industry within a reasonable period of fime priorto that date, that

expiry of the duty would be likely to lead to continuation or recurrence of §
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dization and injury.2The duty may remain in force pending the outcome of such
areview.

214 The provisions of Article 12regarding evidence and procedure shall apply
to any review carried out under this Afticle. Any such review shall be carried ot
.eX.EJ.edltIOUSW and shall normally be concluded within 12 months of the date of
initiation of the review. .

215 The provisions of this Article shall apply n[HSrIHdSo undertakings
accepted under Article 18

" , igle 22 v
Riichticaukyda  Biniios
221 When the authorities are satisfied that there is sufficient evidence tojustify
the initiation of an investigation pursuant to Article 11, the Member or Members
the products of which are Subject to such investigation and other interested parties

known to the investigating authorities to have an interest therein shall be notified
and a public natice Shall oe given.

22.2 A public notice of the initiation of an investigation shall contain, or other-

%ﬁgw%ke available through a separate report3 adeguate information on the

) the name of the exporting country or countries and the product
involved;

i) the date of initiation of the investigation;
i

(

(iif) ?g%?ggnptmn of the subsidy practice or practices to be inves-

Igatea,

(iv) & summary of the factors on which the allegation of injury
IS based

(v)  the address to which representations by interested Members
and interested parties should be directed; and

(vi)  the time-limits allowed to interested Members and interested
parties for making their views known.

22.3  Public notice shall be given of any preliminary or final determination,
whether affirmative or negative, of any decision to accépt an undertaking pursu-3

2 When the amount of the countervailing duly is assessed on a retrospective basis, a finding in the
most recent assessment proceeding that no duty is to be levied shall not by itself require the authorities
to terminate the definitive duty. . . - o
3 Where authorities va' e information and explanations under the provisions of this Article in a
separate report, they shall ensure that such report is readily available to the public.
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ant to Article 18, of the termination of such an undertaking, and of the termina-
tion of adefinitive countervailing duty. Each such notice shall set forth, or other-
wise make available throug|h a separate report, in sufficient detall the findings and
conclusions reached on all issues of fact and law considered material by the
|nvestlgatln%/lauthonnes. All such notices and reports shall be forwarded fo the
Membér or Members the products of which are subject to such determination or
undertaking and to other Interested parties known to have an interest therein.

224 + A public notice of the imposition of provisional measures shall st forth,
or otherwise make available through,a separate report, s,ufﬂuentl)f detalled expla-
nations for the preliminary detefminations on the existence of a subsidy and
Injury and shall refer to the matters of fact and law which have led to arguments
béing accepted or rejected. Such a notice or report shall, due regard being paid
Ep trlme requirement for the protection of confidential information, contain in par-
icular;

) the names of the suppliers or, when this is impracticable, the
~Supplying countries involved

ii) ~ adescription of the product which is sufficient for customs
[UPOSES;

i) the amount of subsidy established and the basis on which the

existence of a subsidy hes been determined:;

V) considerations relevant to the injury determination as set out
in Article 15,

(V) the main reasons leading to the determination.

225 A public natice of conclusion or Suspension of an investigation in tile case
of an affirmative determination providing for the imposition of a definitive duty
or the acceptance of an undertaking shall contain, or otherwise make available
through a separate report, all relevant information on the matters of fact and law
and reasons which have led to the impasition of final measures or the acceptance
of an undertaking, due regard bein? paid to the requirement for the protection of
confidential information. ~ particular, the notice or report shall contain the infor-
mation described in paragraph 4, as well &s the reasons for the acceptance or
rejection of relevant arguments or claims made by interested Members and by the
exporters and importers,

226 A public notice of the termination or suspension.of an investigation fol-
lowing, the acceptance of an undertaking pursuant to Article 18 shall include, or
%hervvlgengﬁke avallable through a separate report, the non-confidential part of

IS Undertaking.

22.7  The provisions of this Article shall apply HMSMO the initiation

(
(
(
(
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and completion of reviews pursuant to Article 21 and to decisions under
Article 20 to apply duties retroactively.

. Each Member whose national legislation contains provisions on counter-
vailing duty meastres shal idicial, arbitral or administrative tribunals
or proceglures for the purpose, If & of the prompt review of administrative
actions relatlngi,to final determinations and reviews of determinations within the
meaning of Article 21. Such tribunals or procedures shall be independent of the
authorities responsible for the determination or review in question, and shall
provide all interested parties who participated in the administrative p,roceedm(ﬁ)
and aret directly and Individually affected by the administrative actions wit
access 1o review,

PART VI INSTITUTIONS

241 There is hereby established a Committee on Subsidies and Countervallln?
Measures composed of representatives from each of the Members, The Commit:
tee shall elect its own Chairman and shall meet not less than twice a year and
otherwise &s envisaged by relevant provisions of this Agreement at thé request
of any Member. The Committee shall carry out responsinilities s a55|ﬂned to It
under this Agreement or by the Members and it shall afford Members the oppor-
tum}y of consultlng{son any matter relatmg to the operation of the Agreement or
%hethurtggrancﬁ of Tts objectives. The WTO Secretariat shall act as the secretariat
0 the Committee.

242 The Committee may set Up subsidiary bodies as appropriate.

243 The Committee shall establish a Permanent Group of Experts composed
of five independent persons, hI?h| qualified in the fields of subsicies and frade
relations. The experts will be elected by the Committee and one of them will be
replaced every year. The PGE may be reguested to assist a panel, & provided for
In’ paragraph 5 of Article 4. The Commiltee may also seek an advisory apinion
on the existence and nature of any subsidy.

244 The PGE ma¥ be consulted by any Member and may give advisory opin-
jons on the nature o angugubady proposed to be_ introduced or currently main-
tained by that Member, Such advisory opinions will be confidential and may not
be invoKed in proceedings under Article 7.
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245 In carrying out their functions, the Committee and any subsidiary bodies
may consult with"and seek information from any source they deem appropriate.
Hoiwever, before the Committee or asubsidiary body seeks stich information from
asolur%e within the jurisdiction of a Member, 1t shall inform the Member
involved.

PART VII: NOTIFICATION AND SURVEILLANCE

F ]rﬁ Ie|-25

251  Members agree that, without pre,iudic,e to the provisions of paragraph 1

of Article XVI of GATT 1994, their notifications of subsiclies shall be submitted

not later than 30 June of each year and shall conform to the provisions of para-

graphs 2 through 6.

25.2 - Members shall notify any s,ubsiop a5 defined in Paragraph_ Lof Article 1,

\t%hl'Cht |s_tspeC|f|c within the meaning of Article 2, granted Or maintained within
eir territories.

25.3  The content of notifications should be sufficiently specific to enable other
Members to evaluate the trade effects and to understand the operation of notified
subsidy programmes. In this connection, and without prejudice to the contents
and form of the questionnaire on subsiciesy} Members shall ensure that their
notifications contain the following information:

(i)  form of a subsidy (i.e. grant, loan, tax concession, etc.).
(if)  subsicy per unit or, in cases where this is not possible, the
total amount or the annual amount budgeted for that subsidy
(indicating, if possible, the average subsidy per unit in the
previous Year);
(iif)  policy objective and/or purpase of a subsidy;
(iv) Q%uration of asubsidy and/or any other time-limits attached to
I,
(v) statistical data permitting an assessment of the trade effects
of a subsidy.
254 Where specific points in paragraph 3 have not been addressed in a notifi-
cation, an explanation shall be provided in the notification itself.

255 | subsidies are granted to specific products or sectors, the notifications
should be organized by product or sector,

5  The Committee shall establish a Working Party to review the contents and form of the questionnaire
as contained in BISD 95/193-194.
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256 Members which consider that there . = no measures in_their territories
requiring notification under Rgrasgercaoh Lof A: iele XVI of GAIT 19% and this
Agreement shall so inform the Secretarial in ~ riling.

2.7 Members recognize that notification of a measure docs not prejudge either
its legal status under” GATI' 1994 and this Agreement, the effects under this
Agreement, or the nature of the measure itself.

258  Any Member may, a any time, make awritten reguest for information on
the nature and extent of any subsidy aranted or maintained by another Member
(including any subsicy referred to in Part 1V). or for an explanation of the rea-
sons. for which a specific measure hes been considered as not subject to the
requirement of notification.

299 Members so reguested shall provide such information &s quu:kI?/ & poss-
ible and in.a comprehensive manner, and shall be ready, upon reguest, to provide
adgtional information to the requesting Member. In particular, the?/ shall provide
sufficient details to enable the other Memher to assess their compliance with the
terms of this Agreement. Any Member which Considers that Suich information has
not been provided may bring the matter to the attention of tile Committee.

25.10  Any Member which considers that any measure of another Member having
the effects of a subsidy hes not been notified in accordance with the provisions
of agraﬁg Lof Article XVI of GATT 19% and this Article may bring the
matter t0, the attention of such other Member. If the alleged subsidy is not fhere-
after notified promptly, such Member may itself bring' the alleged subsidy in
question to the notice of the Committee.

2511 Members shall report without delay to the Committee all prehmmaar[Y or
final actions taken with. respect to countérvailing duties. Such reports shall be
avallable in the Secretariat for inspection by other Members. Members, shall also
submit, on & semi-annual basis, reports on any countervaﬂmg duty actions taken
within etgf g)rec dmg six months. The semi-annual reports shall be submitted on
an agreed standard

orm,

25.12 Each Member shall notify the Committee ( which of its authorities are

Qm?setent to initiate and condict, investigations Yeferred to in Article 11 and
|

Ionsdomestic procedures governing the initiation and conduct of such investi-



174

TtMHffifltre

36

gticlil 26

261 The Committee shall examine new and full notifications submitted undei
paragraph Lof Article XV of GATT 1994 and paragraph. 1of Article 25 of this
Agreement at special sessions held every third year. Notifications submitted ir
the intervening years (updating notifications) shall be examined at each regulgj
meeting of the Committee.

26.2  The Committee shall examine reports submitted under paragraph 11 o
Article 25 at each regular meeting of the Committee.

PART Vi DEVEL%UEI]G NTRY MEMBERS

. %Emdmmamfe ryCary\es

mbers recognize that subsidies may Play an important role ill cconomi
development programimes of developing country "Members.

212 The prohihition of paragraph 1(3) of Article 3 shall not apply to:
(@) developing country Members referred to in Annex VI

(b) other developing country Members for a period of eight years froi
the date of entry into force of the WTO Agreement, Subjéct to con
pliance with the provisions in paragraph 4.

21.3  The prohibition of paragraph lf(tf) of Article 3 shall not apply to develoi
ing country Members fora period of five years, and shall not ap(%?/ to leas
deéveloped country Members for a period of eight years, from the date of enti
into force of the WTO Agreement.

214 Any developing country Member referred o in paragraph 2(b) shall pha
out its export subsicies within' the eight-year period, preferably in'a rogiresse
manner. However, a deveIoRm country Member shall not increase the level
its export subsidiesd; and shall"eliminate them within a period shorter than th
provided for in this para?raph when the use of such export subsidies is inconsi:
ent with its development neegs. If a developing country Member deems it nect
sary o agpITy such subsidies beyond the e|?ht;year pefiod, it shall not later th
oné year before the expiry of this period enter into consultation with the Comm
tee, Which will determing whether an extension of this period is gustmed, al
examining all the relevant economic, financial and development needs of 3

B For a developing country Member not granting export subsidies as of the date of entry into force
tPgeg%NTO Agreement; this paragraph shall apply on the basis of the level of export subsidies granted
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developing, country Member in question. If the Committee determines that the
extension”is ﬁus,n led, .the developing country Member concermed shall hold
annual consultations with the Committee to defermine the necessity of maintain-
ing the: subsidies. If no sich determination is made by the Commitiee, the devel-
oping countr%eMember shall prase out the remaining export subsidies within two
years from the end of the last authorized period.

215 A developin? country Member which has reached export competitiveness
in any given product shal out its e>gJort subsicies for such product(s) over
a pefiod of two years. However, for a eve!%)mg country Member which is
referred to in Anrex VIl and which has reached export competitiveness in one
or more proalcts, export subsidies on such products shall be gradually phased out
over a period of eight years.

216 Export competitiveness in a product exists if adevelopin% country Mem-
ber's exports cf that product have reached a share of at least 3.25 per cent in
world frade of that product forytwo consecutive calendar years. ExPort
competitiveness shall exist either {cJon the basis of notification fAthe develop-
ing country Member having reached export. competitiveness, or {J on the basis
of'acomputation undertaken by the Secretariat at the request of anyMember. For
the purpose of this paragraph; a product is defined &s a section heading of the
Harmonized System Nomenclature, The Committee shall review the \Ac}preranon of
H%s n{)rowsmn Ive years from the date of the entry into force of the WTO Agree-

21.7  The provisions of Article 4 shall not apply to adev,elopi,ng country Mem-
ber in the case of export _subsidies which are In" conformity with the provisions

of paragraphs 2 through 5. The relevant provisions in such’a case shall be those
of ,Ft)\arrtm eal%. J P

218 There shall be no presumption in terms of paragraph 1 of Article 6 that
a subsidy granted by a developing country Member results in serious prejudice,
&s definéd in this Agreement. Such serious prejudice, where applicable under the
terms of paragraph 9, shall be demonstrated by positive evidence, in accordance
with the provisions of paragraphs 3 through 8 of Article 6.

219 Regarding actionable subsidies granted or maintained by a developing
country Member other than those referréd to in paragraph 1 of Article 6, action
may not be authorized or taken under Article 7 unless nullification or impairment
of fariff concessions or other obhgaﬂons under GATT 19% is found to exist &
a resuit of such a subsmM In such a way as to displace or impede wgoorts ofa
like product of another Member into the market of the subsidizing developing
count Memb%r Or Uniess injury to a domestic industry in the market of an
Importing Member occurs.
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2110 Any countervailinﬁ duty investigation of a product oriqinating in a devel-
8p{ng c,our%}%/t Member shall be terminated as soon as the authorities concemed
etermine that;

(@ the overall level of subsidies granted upon the product in question
ggses not exceed 2 per cent of its value calculated on a per unit

S, Or
(b)  the volume of the subsidized imports rePresents less than 4 per cent
of the total imports of the like product in the importing. Member
unless imports from developing country Mermbers whose individual
shares of total imports represent less' than 4 per cent collectively

account for mare than 9 per cent of the total imports of the like
product in the importing Member.,

2111 For those developing country Members within the scope of paragraph 2(b)
which have eliminated export subsidies prior to the expiry of the period of eight
years from the date of entry into force of the WTO Preement, and for those
develogim country Members referred to in Annex VII, the number in para-
(r;r h 10(a) shall be 3 per cent rather than 2 per cent. This provision shall appJY
rom the date that the elimination of export subsidies is nofified to the Commit-

, and for so long as export subsidies are not granted by the notifying develop-

tee
in% countr¥ Member. This Oprovismn shall expire eight'years from t%e date of
entry into force of the WTO Agreement.

2118 T visions of paragraphs 10 and 11 shall govern any determination
of under paragggrp%g?aa%f Article 15 ! Y

21.13 The provisions of Part 111 shall not apply to direct forgiveness of debts
subsiclies to cover social costs, in whatever form, including Telinguishment of
government revenue and other transfer of liabilities whensuch subsidies are
granted within and directly linked to a privatization programme of a deyelong
country Member, provided that both such pro?ramme and the subsidies involve
are granted for a limited period and notified o the Committee and that the pro-
gramme results in eventual privatization of the enterprise concemed.

21.14 The Committee shall, upon reguest by an interested Member, undertake
a review of a specific export subsidy practice of a developing country Member
to examine whether the practice is in conformity with its development needs.

21.15 The Committee shall, upon request by an interested developing country
Member, undertake a review of a specific counterva|l|n% measure to examing
whether 1t is consistent with the provisions of paragraphs 10and 11 as applicable
to the developing country Member in question.
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PART Ix: TRANSITIONAL ARRANGEMENTS
BTG
281 Subsidy Programmes which have been established within the teritory of

any Member before the date on which such a Member signed the WTO Agree-
mént and which are inconsistent with the provisions of this Agreement shall be;

(@ notified to the Committee not later than 90 days after the date of
entry into force of the WTO Agreement for such Member; and

(bj  brought into conformity with the provisions of this Agreement with-
in three years of the ddte of entry into force of the WTO Agreement
for such Member and until then shall not be subject to Part .

282 No Member shall extend the scope of any such programme, nor shall such
a programme be renewed upon its expiry.

T i |-Aritii|e i9!| |m

291 Members in the process of transformation from a centrally-planned into
amarket, free-enterprise economy may apply programmes and meéasures necess-
ary for suich a transformation.

29.2  For such Members, subsidy programmes falling within the scope of
Article 3, and notified according to" paragraph 3, shall bé' phased out or brought
into conformity with Article 3 Within a period of seven years from the date of
entry into forcé of the WTO Agreement. In such acase, Attide 4 shall not apply.
In addition during the same pgnod:

a) subsidy programmes falling within the scope of paragraph 1(d) of
@ ArticlctlleyéO sh%ll notbeactio%able under Artig?e 7;IO aph 1)

(b) with respect to other actionable subsidies, the provisions of para-
graph 9 of Article 27 shall apply.

29.3  Subsidy programmes falling within the scope of Article 3 shall be notified
to the Committee by the earliest practicable date after the date of entry into force
of the WTO Aﬂreement. Further notifications of such subsidies may be made up
to two Years after the date of entry into force of the WTO Agreement.

294 In excetptionaJ circumstances Members referred to in rPgragraph 1maP(, be
?Nen departures from their notified programmes and meastres and flicir
|me-fram? by the Committee if such depaitures are deemed necessary for the
Process of transformation,
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PART X: DISPUTE SETTLEMENT
Article 30

The provisions of Articles XXII and XXII| of GATT 19% s elaborated
and applied by the Dispute Settlement Understanding shall apply to consultations
and the settlement of disputes under this Agreement, except as otherwise specifi-
cally provided herein,

PART XI: FINAL PROVISIONS
Articjeadly o

The provisions of paragraph. Lof Arficle 6 and the, provisions of Article 8
and Article 9 shall ap%for a period of five years begl%lng with the date of
entry into force of the' WTO Agreement. Not fater than 180 days before the end
of this period, the Committee shall review the operation of those provisions, with
a view to determining whether to extend their application, eithier as presently
drafted or in-a modified form, for a further period.

(e fidAokos
321 No specfic action against a subsidy of another Member can he taken

except in accordance with the provisions of GATT 199, &s interpreted by this
Agreement. B

32.2  Reservations may not be entered in respect of any of the provisions of this
Agreement without the Consent of the other Members.

323 Subject to paragraph 4, the provisions of this Agreement shall apply to
Investigations, and reviews of emstmg measures, initiated pursuant to applications
which have been made on or after the date of entry into force for a Member of
the WTO Agreement.

324 For the purposes of Bgragraph 3 of Article 21, existinc}; countervailing
measures shall be deemed to wgPsed on adate not later than the date of entry
into force for a Member of the WTO Agreement, except in cases in which the
domestic legislation of a Member in force at that date already included a clause
of the type provided for in that paragraph.

325 Each Member shall take all necessary steps, of a general or particular8

5 This paragraph is not intended to preclude action under other relevant provisions of GATT 1994,
Wwhere appropriate.
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character, to ensure, not later than the date of entry into force of the WTO Agree-
ment for It, the.conformify of its laws, requlations and administrative procedures
\t/ynh the provisions of thiS Agreement as they may apply to the Member in ques-
lon.

326 Each Member shall inform the Committee of any changes in its laws and
regulla%jons relevant to this Agreement and in the administration of such laws and
regulations.

32.7 - The Committee shall review annually the implementation and operation
of this Agreement, taking_ into account the objectives thereof. The Committee
shall infofm annually the Council for Trade in Goods of developments during the
period covered by such reviews.

328  The Annexes to this Agreement constitute an integral part thereof,

ANNEX |
ILLUSTRATIVE LIST OF EXPORT SUBSIDIES

The provision by govemnments of direct subsidies to a firm or an industry
contingent upon export performance.

(b)  Currency retention schemes or any similar practices which involve a
bonus on exports.

(c)  Internal transport and freight charges on export shiPments, provided or
g?]agg]aelﬁg by governments, on terms more favourable than for domestic
| .

(d)  The provision by governments or their agencies either directly or indirect-
ly through govemiment-mandated schemes, of imported or domestic prod-
Ucts or Services for use in the production of exported goods, on terms or
conditions more favourable than for provision of like or directly competi-
tive products or services for use in the production of goods for domestic
consumption, if (in the case of proaucts) such terms or conditions are
more favourable than those commercially availableron world markets to
their exporters.

—_
2

5 The term "commercially available" means that the choice between domestic and imported products
i unrestricted and depends only on commercial considerations.



(€)  The full or partial exemption remission, or deferral specifically related to
exports, of direct taxes3 or social welfare charges paid or payable by
industrial or commercial enterprises.®

() The allowance of special deductions directly related to exports or export
performance, over and above those granted in respect to production for
domehsat}c ecgnsumpnon, in the calculafion of the hase on which direct taxes
are charged.

(@)  The exemption or remission, in respect of the production and distribution
of exported products, of indirect taxes* in excess ol those levied in
respect of the production and distribution of like products when sold for
domestic consumption.

(h)  The exemption, remission or deferral of prior-stage cumulative indirect
taxestBon ?oods or services used in the production of exported products
in excess of the exemption, remission or deferral of like prior-stage cumu-
lative indirect taxes on goods or services used in the. production of like
products when sold for"domestic consumption; provided, however, that
prior-stage cumulative indirect taxes may be exempted, remitted or
eferred”on exported procucts even when not exempted, remitted or

8 For the purpose of this Agreement: o _

The term "direct taxes” shall mean taxes on wages, profits, interests, rents, royalties, and all other
forms of income, and taxes on the ownership of real property; _

The term "import char?es_” shall mean tariffs, duties, and other fiscal charges not elsewhere
enumerated in this note that arc fevied on imports; _ ,

The term “indirect taxes" shall mean sales, excise, turnover, value added, franchise, stamp,
trﬁnsfer, inventory and equipment taxes, border taxes and all taxes other than direct taxes and import
charges, — : : : o

_ "Prior-stage” indirect taxes are those levied on goods or services used directly or indirectly in
making the product; ! . _ ,

"Cumulative” indirect taxes arc multi-staged taxes levied where there is no mechanism for
subsequent crediting of the tax if the goods or services subject to tax at one stage of production arc used
in a succeeding stage of production;

"Remission” of taxes includes the refund or rebate of taxes; _

"Remission or drawback" includes the full or partial exemption or deferral of import charges.
B The Members recognize that deferral need not amount to an export subsidy where, for example,
appropriate interest charges arc collected. The Members reaffirm the principle that prices for gloods in
transactions between exporting enterprises and foreign buyers under their or under the same control should
for tax purposes be the prices which would be charged between independent enterprises acting at arm’s
length. Any Member may draw the attention of another Member to administrative or other practices which
may contravene this principle and which result ina su{;nlﬁcant saving of direct taxes in export transactions.

Such circumstances the Members shall normally attempt to resolve their differences using the facilities
of existing bilateral tax treaties or other specific international mechanisms, without prejudice to the rights
andtobllgatlons of Members under GATT 1994, including the right of consultation created in the preceding
sentence.

. Paragraph (g) is not intended to limit a Member from taking measures to avoid the double
taxation of foreign-source income eamed by its enterprises or the enterprises of another Member.
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deferred on like products when sold for domestic consumption, if the
prior-stage cumulative indirect taxes arc levied on inputs that arc con-
sumed in the production of the exported product (making normal allow-
ance for waste).@This item shall be interpreted in accordance with the
gwg\ﬁlmesl?n consumption of inputs in the production process contained
n Annex I

The remission or drawback of import chargess' in excess of those levied
on imported inputs that are consumed in the production of the exPorted
product (making normal allowance for Waste?; provided, however, that in

articular cases a firm may use a quantity of home market inputs equal
0, ad haan? the same quality and characteyistics as, the imported inputs
& a substtute for them in order to benefit from this provision 1f' the
import and the corresponding export operations hoth occur within a rea-
sonable time: period, not to exceed two Years. This item shall be inter-
preted in accordance with the quidelines on consumption of inputs in the
production process contained in Annex 11 and the quidelines, in the deter-
mlr}gglon o”lsubsntutlon drawback systems as export subsidies contained
in Annex I1.

The provision by governments (or special institutions controlled by gov-
ernments) of expart credit guarantee or insurance_ programmes, of insur-
ance or guarantee Rrogrammes against increases in the cost of exported
products or of excnange risk programmes, at premium rates which are
Inadequate to cover the long-term operating costs and losses of the pro-
grammes.

The grant by governments (or special institutions controlled by andlor
acting under the authority of governments) of export credits at rates below
those” which they actually hiave to J)ay or the funds so_employed (or
would have to pay if they borrowed on international capital markets in
order to obtain fuinds of the same maturity and other credit terms and
denominated in the same currency as the export credit), or the payment
by them of all or part of the costs Incurred by exporters or financial insti-
tltions in obtaining creits, in So far as they are Used to secure a material
advantage in the field of export credit terms.

Provided, however, that if a Member is aa{:)arty to an international under-
taking on official export credits to which at least twelve original Members
to this Agreement are parties &s of 1 January 1979 (or a stccessor under-
taking which has heen adopted by those original Members), or if in prac-

Paragraph gh) does not apply to value added tax systems and border-tax adjustment in lieu thereof;
the problem of t

g excessive remission of value-added taxes is exclusively covered by paragraph ().

181
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ticc a Member applies llie interest rales provisions of the relevant under-
taking, an export credit practice which is in conformity with those provi-
S|orr1]? shall not be consiciered an export subsidy prohibited by this Agree-
ment.

() Any other chargze on the public account constituting an export subsidy in
the' sense of Article XVI of GATT 1994,

ANNEX I

GUIDELINES ON CONSUMPTION OF INPUTS IN THE
PRODUCTION PROCESSA

1 Indirect tax rebate schemes can allow for exemption, remission or deferral
of prior-stage cumulative indirect taxes levied on inputs that are consumed in the
Producﬂon of the exported product (making normal allowance for waste). Simi-

arly, drawhack schemes can allow’ for the remission or drawback of import
charages levied on inputs that are consumed in the production of the exported
product (making normal allowance for waste).

2 The lllustrative List of ExPort Subsicies in Annex | of this Agreement
makes reference to, the term “inputs that are consumed in the production of the
exported product’ in paragraphs (h) and (1). Pursuant to paragraph aﬂ Indirect
lax rebate schemes can constitute an export subsidly to the extent that they result
in exemption, remission or deferral of prior-stage cumulative indirect taxes in
excess of the amount of such taxes actually levied on inputs that are consumed
in the production of the exported product.” Pursuant to paragraph (i), drawhack
schemes can constitute an. export subsidy. to the extent that the>{ resut in a
remission or drawback 0f,|mﬁort charges in excess of those actually levied on
inputs that are consumed in the production of the exported product. Both para-
graphs stipulate that normal allowance for waste must be made in findings re-
garding_consumption of inputs in the progluction of the exported product. "Para-
Oraph %) also provides for substitution, where appropriate.

In examining whether inputs are, consumed in the. production of the
exported product, a Fart of a countervailing duty investigation pursuant fo this
Agreement, investigating authorities should procéed on the following basis.

@ Inputs consumed in the production process are inputs physically incorporated, energy, fuels and oil
used |tn dthe péodyctlon process and catalysis which are consurned in'the course of their use to obtain the
exported product.
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1L Where it is alleged that an indirect tax rebate scheme, or a drawback
scheme, conveys a subsidy by reason of over-rebate or excess drawhack of
indlirect taxes Or impart charges on inputs consumed, in the production of the
exported product, the investigating authorities should first determine whether the
government of the exporting”Member has in place and applies a system or pro-
Ceaure to confirm which inputs are consumed in the production of the exported
Product and in what amounts. Where such a system or procedure is determined
0 be applied, the Investigating authorities should then examine the system or
nrocegre to see whether 1t is reasonahle, effective for the purpose interided, and
pased on generally acoepted commercial practices in the country of export. The
mveshgatwg authorities may deem it necessary to carry out, in ‘accoroance with
Par raph 6 of Article 12, certain practical tests in order to verify information or
0 satisty themselves that the system or procedure is heing effeCtively applied.

2. \Where there is no such system or procedure, where it is not reasonable
or where it 1S insfituted and considered) reasonable but is found not to be applied
or not to be applied effectively, a further examination by the expo,rtln% Member
besed on the actual inputs involved would need to be carried out in the context
of determmlnﬂ whether an excess payment occurred. If the investigating author-
ities deemed Tt n a further examination would be carried out i accord-
ance with paragraph 1

3. Investigating, authorities should treat inputs as phh/small}/ incorporated if
such inputs aré used In the- production process and are physically present In the
Product exported. The Members note that an input need not hé present in the
inal product in the same form in which it entered the production process.

4. In determining the amount of a particular input that is consumed in the
Producnon of the exported product, a “normal lowance for waste" should be
aken into account, and such waste should be treated as consumed in the proguc-
tion of the exported product. The term "waste" refers to that portion of a given
input which does not serve an, independent function in the production process, is
not consumed in the production of the exported. product (for reasons such &
inefficiencies) and is not recovered, used or sold by the same manufacturer,

5. The investigating authority's determination of whether the claimed allow-
normal” should take into account the production process, the

ance for waste is _ _ ,
average experience of the industry in the country of export, and Other technical
factors, &s appropriae. The investigating authority should bear in mind that an
important question is whether the authorities in” the exporting Member have
reasonably emulated the amount of waste, when such an amount is intended to
be included in the tax or duty rebate or remission.,
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ANNEX Il

GUIDELINES IN THE DETERMINATION OF SUBSTITUTION
DRAWBACK SYSTEMS AS EXPORT SUBSIDIES

. Drawback systems can allow for the refund or drawback of import charges
on inputs which aré consumed in the production process of another product and
where the export of this latter product contains domestic inputs having the same
quality and characteristics as those substituted for the imported inputs. Pursuant
to paragraph (i) of the lllustrative, List of Export Subsidies in Annex |, substitu-
tion drawback systems can constitute an export subsidy to the extent that they
result in an excess drawback of the import qhar%es levied initially on the
imported inputs for which drawback is being claimed.

. Inexamining any substitution drawback system gs part of acou,ntervailin%
duty mvesﬂﬂ]agon purstant to this Agreement, Investigating authorities shoul
proceed on the following bess;

1L Paagaph (i? of the lllustrative List stipulates that home market inputs
may ke subStituted Tor imported inputs in; the production of a product for export
provided such inputs are equal in’ quantity to, and have the same quality and
characteristics as, the imported inputs being substituted. The existence of a verifi-
cation System or procedure is important because it enables the government of the
expornn% Member to ensure and demonstrate that the quantity of inputs for which
drawback is claimed does not exceed the quantity of similar products exported
in whatever form, and that there is not drawback of import charges in excess of
those originally levied on the imported inputs in question.

2. \Whereitis leged that a substitution drawback system conveys a subsidy,
the investigating authorities should first proceed to determine whether the govern-
ment of the exporting Member has in place and applies a verification S)f,stem or
procequre, Where stich a system or procedure is oetermined to be applied, the
Investigating authorities should then examine the verrfication procedures to see
whether they are reasonable, effective for the purpose intended, and based on

enerally accepted commercial, practices in the country of export. To the extent

at the procedures are determined to meet this test and are effectively agphed,
no subsidy should be presumed to exist. It may be deemed necessary by the
investigating authorities to carry out, in accordance with paragraph © of
Article” 12, Certain practical tests in order to verify information or to satisfy them-
selves that the verification procedures are being'effectively applied.

3 Where there are no verification éJrocedures,, where they are not reasonable
or where such procegures are instituted andl considered reasonable but are found
not to be actually applied or not applied effectively, there may be a subsidy. In
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such cases a further examination by the exporting Member based on the actual
fransactions involved would need to be carried out to determine whether an
excess payment occurred. If the investigating authorities deemed it necessary, a

further examination would be carried olit in"accordance with paragraph 2

4. The existence of asubstitution drawback provision under which exE)qrters
are allowed to select particular import shipments on which drawback is claimed
should not of itself be considered to convey a subsidy.

5. An excess drawback of import charges in the sense of paragraph (i) would

be deemed to exist where governments paid interest on any monies, refunded

g&der their drawback schemes, to the extent of the interest actually paid or pay-
e

ANNEX IV

CALCULATION OF THE TOTAL AD VALOREM
SUBSIDIZATION (PARAGRAPH 1(3) OF ARTICLE 6)@

1 Any calculation of the amount of a subsidy for the Rurpose,of
paragraph t](a) of Article 6 shall be done in terms of the cost to the granting
government,

2 Exceptas grovjded In paragraphs 3 through 5, in determining whether the
overall rate of subsicization excedds 5 per cent of the value of thé product, the
value of the product shall be calculated as the total value of the recipient firm's
sdes in the most recent. 12-month period, for which sales data is available, pre-
ceding the period in which the sulbsidy Is granted.@t

3. Where the subsidy is tied to the production or sale of a given product, the
value of the product shall be calculated &s the total value of the recipient firm'’s
sales of that product in the most recent 12-month period, for which sales data is
available, preceding the period in which the subsidy is granted.

4. \here the recipient firm is in a start-up situation, serious prejudice shall
be deemed to exist if the overall rate of subsidization exceeds 15 per cent of the
total funds invested, For purposes of this @aragraph, a start-up period will not

extend beyond the first year of production

N

_An understanding among Members should be developed, as necessary, on matters which are not
%gecn‘led in this Annex or which need further clarification for the purposes of paragraph 1(a) of Article 6.
The recipient firm is a firm in the territory of the subsidizing Member.

6 In the case of tax-related subsidies the valtie of the product shall be calculated as the total value of
the recipient firm's sales in the fiscal year in which the tax-related measure was eamed.

@ Start-up situations include instances where financial commitments for product development or
construction of facilities to manufacture products benefiting from the subsidy have been made, even
though production has not begun.
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5. Where the recipient firm is located in an inflationary economy country,
the value of the product shall be calculated s the recipient firm’s total sales (or
sales of the relevant product, if the subsidy is tied) in the preceding calendar year
indexed by the rate of inflation experienced in the 12 months preceding” the
month in hich the subsidy is to be given.

6, In determining the overall rate of subsidization in a given Year, subsidies
given under different”programmes and by different authorities in the territory of
a Member shall be aggredated.

7. Subsidies granted prior to the date of entry into force of the WTQ Agree-
ment, the benefits of which are allocated to future production, shall be included
in the overall rate of subsidization.

8  Subsidies which are non-actionable under relevant provisions of this
Agreement shall not be included in the calculation of the amount of a subsidy for
the purpose of paragraph 1(a) of Article 6.

ANNEX V

PROCEDURES FOR DEVELOPING INFORMATION
CONCERNING SERIOUS PREJUDICE

1 Every Member shall cooperate in the development of evidence to be
examined b){ a panel in procedures under paragraphs 4 through 6 of Article 7.
The parties 1o the dispute and any third-country”Member concemed shall notify
to the DSB, as soon es the provisions of paragraph 4 of Article 7 have been
invokeg, the organization responsible for administration, of this provision within
It% nterntory the proceaures to be used to comply with requests for informa-

2 . In cases where matters are referred to the DSB under ?ara raph 4 of
Article 7, the DSB shall, upon request, initiate the procedure to obtain such
information from the government of the subsidizing Member &s n to
establish the existence and amount of subsidization, the value of total sales of the
subsidized firms, as well & information necessary to analyze the adverse effects
caused b%( the subsiized Froduct.ﬁSTms Process may incluide, where appropriate,
presentafion of questions to the gzoyernmen,t of the subsidizing Member and of the
complaining Member to collect information, as well as t0 clarify and obtain
elaboration"of information available to the parties to a dispute through the notifi-
cation procedures set forth in Part VII.&7

[ —

@ Incases where the existence of serious pre%udice has to be demonstrated. , _

6  The information- ather!n([; process by the DSB shall take into account the need to protect information

mhwh i by nature confridential” or which 1 provided on a confidential basis by any Member involved in
IS process.
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3 Il the esse of effects ill third-country markets, a party to a dispute may
collect information, including through the use ol questions 1o the goverment of
the third-country Member, T to analyze adverse ellects.” which 1s not
otherwise reasonably available from the c_om? aining Member or the subsidizing
Member. This reguirement should be administered in such away as not to impose
an unreasonable burden on the third-country Member. In particular, such a
Member is not expected to make a market or price analysis specially for that
Bgrpose.,The Information to be supghed is that which is already available or can

readily obtained by this Member (c.g. most recent statistics which have
already been gathered by relevant statistical services but which have not yet been
published, cuStoms datd conceming imports and declared values of the products
concerned, efc.). However, if a party {0 a dispute undertakes a detailed market
analysis a its own expense, the task of the person or firm conducting such an
analysis shall be facilitated by the authorities of the third-country Member and
such a person or firm shall ‘e given access to all information which is not
normally maintained confidential Ty the government.

4. The DSB shall designate a representative to serve the function of
facilitating . the information-gathering . process. The sole purpose of the
representative shall be to ensure the t|me|¥ development of the information
1y to facilitate expeditious subsequent multilateral review of the dispute.
In particular, the representative may Suggest ways to most efficiently solicit
necessary information as well as encouragg the cooperation of the partes.

5 The information-gathering process outlined in Raragraphs 2 through 4 shall
be completed within 60"cays of the date_on which the miatter hes been referred
to the DSB under paragraph 4 of Article 7. The information obtained during this
process shall be submitted to the panel established by the DSB ance
with the provisions of Part X. This information should include, | AC data
concerning the amount of the subsm(y In question (and, where appropriate, the
value of fotal sales of the subsidized firms), prices of the subsidized product,
rices of the non-subsidized product, prices of other suppliers to the market
hanges in the supply of the Subsiclzed product to the market in question and
1an?es in market shares. It should also include rebuttal evidence, as well as such

supplemental information as the panel deems relevant in the course of reachin
|tspgonc usions. i/ Y

6. If the subsidizing and/or third-country Member fail to cooperate in the
information-gathering process, the complammg? Member will present its case of
serious prejudice, based on evidence availale to it, together with facts and
crcumstances of the non-cooperation qf the subsidizing' and/or third-country
Member, Where information 'is unavallable due to non-cooperation by the
sub3|d|2|n$ and/or third-country Member, the panel _mag{ complete the record as
necessary Telying on best information otherwise availatile.

QOO
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7. In making its determination, the panel should draw adverse inferences
from instances ~of  non-cooperation ay paty involved in the
information-gathering process.

8 In making a determination to use either best information available or
adverse inferences, the panel shall consider the advice ol the DSB representative
nominated under paragraph 4 &s to the reasonableness of any requests for
information and the efforts made by parties to comply with these reguests in a
cooperative and timely manner,

9. Nothing in the information-gathering process shall limit the ability of the
panel fo seek such additional information it deems essential to & proper
resolution to the dispute, and which wes not adequately sought or developed
during that process. However, ordinarily the panel, should not fequest additional
information  to complete the record \ihere the information. would Support a
particular party's position and the aysence of that information in the record is the

er?gg(Iet ScS)f unreasonable non-cooperation by that party in the information-gathering

ANNEX VI

PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS
PURSUANT TO PARAGRAPH 6 OF ARTICLE 12

L Upon initiation of an investigation, the authorities of the exporting
Member and the Fms known to bé concemed should be informed of the
Qentlon to carry out on-the-spot investigations.

| in exceptional circumstances it is intended to include non-governmental
experts in the investigating team, the Hims and the authorities of he exportin
Member should be soinformed. Such non-governmental experts should be subjec
to effective sanctions for breach of conFidentiality requirements.

3. It should be standard practice to obtain explicit agreement of the Hrms
concemed in the exporting Member before the visit is Finally scheduled.

4. As soon as the agreement of the Hrms concemed has been obtained, the
investigating authorities Should notify the authorities of the exporting Member of
the names and aodresses of the Ans to be visited and the dates agreed.

. SufFicient advance notice should be given to the Fims in question before
frhe visit l|Js Made. J |

6. Visits to explain the questionnaire should only be made at the reguest of
an exporting Frm. In case of such a request the investigating authorities
Place themselves at the disposal of the Himy such a visit may only be made if

he authorities of the importing Member notify the representatives of
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gp\/ternment of the Member in question and @the latter do not object to the
Vvisit,

. As the main purpose of the on-the-spot investigation is to verify
information provided or to obtain further detalls, It should be carried ot after the
response t0 the questionnaire hes been received unless the firm agrees to the
contrary and the' government of the exporting Member is informed by the
|nvest|?at|ng authorities of the anticipated visit and docs not object to it; fuirther,
it should be'standard practice prior o the visit to advise the firms concerned of
the gﬁneral nature of the information to be verified and of any further information
which needs to be Rrowded though this_should not preclude requests to be made
on the spot for further details to be provided in the light of information obtained!

8 Enqiries or ,g]uestions put by the authorities or firms of the exporting
Members and essential to a successful on-the-spot investigation should, whenever
possible, be answered before the visit is made.

ANNEX VI

DEVELOPING COUNTRY MEMBERS REFERRED TO IN
PARAGRAPH 2(a) OF ARTICLE 2/

The developing country Members not subject to the provisions of para-
graph 1(a) of Article 3 under the terms of paragraph 2(a) of Article 27 are:

(@ Least-developed countries d&?ilggated &s such by the United Nations
which are Members of the WTO.

(b) Each of the followin ,develo?]ing countries which are Members of
the WTO shall be subject to the provisions, which are applicable to
Other develmng country Members according to paragraph 2(b) of
Article 27 wherl GNP per capita has reachedl $1,000 per annum@
Bolivia, Cameroon, C%lgo, Cote d'Ivoire, Dominican Republic,
I\E/?ypt, Ghana, Guatemala, Guyana, India_ Indonesia, Kenya,

0rocco, Néfar,a ua, Nigeria, ~Pakistan, Philippines,  Senegal,
S Lanka and Zimoadwe.

@  The inclusion of developing country Members in the list in paragraph (b) is based on the most recent
data from the World Bank on GNP per capita.
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