1994

(Countervailing Measures)
1994

(.. Countervailing Duty Law)
(European Commision)

31 ! (CVD)
WTO

311

GATT  ( 1947)
(VD) Aticle V VD

CVD

1John H. Jackson, William J. Davey and Alan O. Sykes, Jr., Legal Problems of
International Economie Relations : Cases and Materials and Text. 3rled. (MINN : West
Publishing Co., 1995), pp.767.

14 '0G %
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(Track 1) (Article V1)

(Unilateral)

(Track II)

Article XVI  GATT
(Contracting
Parties) 3

1979
GATT 1947
Article 4
L Article 6

2Subsidies Code 1979, Article 4

3Michael J. Trebilcock and Robert Howse, The Regulation of International Trade
(New York : Routledge, 1995), p.129.

4Subsidies Code 1979, Article 6.1



2541),

5Subsidies Code 1979. Article 6.2
6Subsidies Code 1979, Article 6.3

!

68.

1 9

CVD

WTO

?

37

6
(bond)
7
GATT
CVD
SCM SCM
( ,



2539,

312 , (CVD)
1994
Part V CVD
8
1
(Domestic Industry)
8
8 , ¥
38-43

9WTO Agreement on Subsidies and Countervailing Measures 1994, Article 11.2

38



(like product)

(all know)
D
2)
1
3)
4)
B
U
50
b

Dlbid., Article 11.2 ()
1L Ibid., Article 11.2 (i
21bid., Article 11.2 (ii)
Blbid., Article 11.2 (\v)
%1bid., Article 11.3
Hibid., Article 11.4



(]

Blbid., Article 11.5
T71bid., Article 13

Blbid., Article 11.9
Dibid., Article 27.10
Dlbid., Article 12.9

(negligible)

(interested parties)

(de  minimis)



(Questionnaires)

30

(causality)

A lbid., Article 12
2 Ibid., Article 22
Albid., footnote 40

21bid., Article 12.1.1

41

0 3

Article 12.10

(retall level)
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CVD

Article 14

" Aicle 15

(positive evidence)

Article 16

5 , . , A
BWTO Agreement on Subsidies and Countervailing Measures 1994, Article 15.1
footnote 46 (like product)



(Provisional Measures)
C\D
21

Article 18.4) CVD  Article 18

18

ZIWTO Agreement on Subsidies and Countervailing Measures 1994, Article 17.2
Blhid., Article 18.1(a)
A 1hid., Article 18.1(b)

43



* |hid., Article 26

(Final Determination)

3
CVD
Article 17
1
CVD
k1)

90

CVD

CVD

Article 19
C\VD
Article 18
CVD Article 19
Article 20
9
C\VD
-CVD C\VD

44



/ (negative)

2
CVD
CVD
5
, CVD
CVD , 3
CVD 1
1) / " (Article 6)
2)
50
25 (Article 11.4)
' Article 16
3)
k)

21bid., Article 20.5

3lbid., Article 21

4 , . ,
3 TO Agreement on Subsidies and Countervailing Measures 1994, Article 12

45

43-44,



CVD

5)
SCM
6) CVD
¢!
1)
8 D
CVD

Jlbid., Article 6,15
J Ioid., Article 31
Blbid., Article 8 (a)
Plbid., Article 19
Dlbid., Article 11
4 Ibid., Article 21

CVD

47

5 4
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! CVD
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313 ! (Countervailing Measure)

SCM A
)
CVD
CVD
2
WTO Article 4 &3
1)
2)
WTO (Dispute Settlement Body DSB)
(Panel) DSB Panel
Panel
(Permanent of Experts : PGE)
PGE 5
ZQ ) ' ,11 ’) 19 (
2542) : 157-158.
B , : ,

30-3L.
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2 Panel
PGE
PGE
Panel Panel PGE
i PGE
(Article 24.3,24.4)5
(3) Panel
90 Panel&
(Panel's Terms of Reference) Panel Panel
Panel i
(4) 30 Panel DSB
Panel DSB
DSB 8
(5) Panel (Appellate  Bodly)
30 :
30

DSB

MWTO Agreement on Subsidies and Countervailing Measures 1994, Article 4.5

5 Jeffrey J. Schott Assisted by Johanna . Buurman, The Uruquay Round An
Assessment', in Institute for Intermnational Economics. (Automated Graphic Systems, 1994), p.63.

WTO Agreement on Subsidies and Countervailing Measures 1994, Article 4.6

A7 Ibid., Article 4.7

Blbid., Article 4.8
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60 ' DSB

DSB
20 Y
(6) DSB Panel
DSB ' ?
(Countermeasures) DSB Y

Article 22.6
(Dispute Settlement Understanding : )

(export
subsidies) 1 Article 4
Article 7
Article 27.7
2)
CVD
WTO
Article 5 6( 2)
L
CVD CVD 3
CVD
Ibid., Article 4.9

bid., Article 4.9
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@ =

2.
WTO
C\D
Article 7
WTO
60
( 0 )3 DSB
Panel Panel
Panel
P (Appellate
Body) DSB N 3B
% 6
Panel DSB
DSB B
3 Ibid., Article 7.4
2 lbid., Article 7.8
3 (Article 7.6)
S1bid., Article 7.7 60 90

30 60 )
Blhid., Article 7.9
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SCM ( Panel)/
SCM 120
SCM

SCM SCM

SCM

Ibid., Article 9.1,9.2
5 lbid., Article 9.3
Blbid., Article 9.4



(

8.3

* |hid., Article 10 footnote 35

(panel)
Part |l Il)
Article 8.2
Article 8.2
SCM 19%
?
SC™m

WTO

CVD

SCM

53

WTO
WTO Panel
C\VD
Article 81 (a)
SCM Article
SCM
!
WTO
SCM
SCM
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3.2 ' 17 (. . Countervailing Duty Law)

SCM

Countervailing Duty Law)

(CVD)

(. . Department of Commerce : DOC)&

-The International Trade Administration (ITA)

@Terry Collins-Williams and Genry Salembier “International Disciplines on Subsidies
:the GATT, the WTO and the Future Agenda’, Journal of World Trade Vol 28 No 5 (October
1996) : 7.

& Willkie Farr & Gallagher and Legal Advisory Council Limited, International Trade Law
Seminar on “Reducing Exporters' Ftisk Under The WTQ's Fair Trade Rules', March 7, 199%.

6219 U.S.CA. Section 702 (a) and 732 (@) ITA



%

-The International Trade Commission (ITC) 1916
®

-The Court of International Trade (CIT)
The International Trade Commission@!

Tariff Act of
1897 Tile | the Trade Agreements Act of 1979 (' |
Tariff Act of 1930)
(Codified) 19 .S.CA. Section 1671-1677 g

(Market Economy Countries) ®
(Prohibited  Subsidies)
(Actionable Subsidies)
(Non-actionable Subsidies)

WTO  DOC

3
SCM 1994

19 U.S.C.A. Section 1671 (2)
64 Michael J. Trebilcock and Robert Howse, The Regulation of International Tradle, p.141.
® SCM 1994, Article 27



30-45

®

DOC  [TC&

20
DOC
50
25
45 ITC
DOC
DOC
DOC 85 DOC
DOC

Willkie Farr & Gallagher and Legal Advisory Council Limited, International Trade Law

Seminar on "Reducing Exporters' Risk Under The WTO's Fair Trade Rules”, March 7, 19%.
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DOC

6. (Verification) DOC

DOC 'facts available"
T DOC IR DOC DOC

o7
8. ITC 45 DOC
ITC

ITC
9. Section 751 (order)  DOC
DOC Section 751

( )

19 US.CA. Section 1671 d (a)
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de minimis 1@
10, ITC  DOC
' , .. Court of International Trade (CIT)
.. Court of Appeals for the Federal Circuit .. Supreme
Court L CIT ITC  DOC
CIT ITC  DOC
®
ITC
The International Trade Commission (ITC)
(ke product)® ITC
1. ITC
ITC 4
@ 2
)
(like product) (4)

@WTO Agreement on Subsidies and Countervailing Measures 1994, Article 11.9
B Michael J. Trebilcock and Robert Howse, The Regulation of International Trade, p.148.

019 US.CA. Section 1671 (b) (2)
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SCM 1994
il
ITC
Vi
ITC
3
B ITC
3
1984 AMERICAN SPRING WIRE CORPORATION . UNITED STATES
1
International Trade Commission (ITC)
(CVD) ITC
' 1979-1981

9 1982

LWTO Agreement on Subsidies and Countervailing Measures 1994, Article 154
7219 U.S.C.A. Section 1677 (7) (A)
7319 U.S.CAA. Section 1677 (7) (B)



Senior Judge Maletz
" (material injury)
Congress  ITC ‘

ITC

ITC

60

ITC

Congress

ITC
1982

ITC

ITC

A

AAMERICAN SPRING WIRE CORPORATION v. UNITED STATES 590 F. Supp. 1273
(1984) United States Court of International Trade.
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ITC !
]
| |
3 ITC
b
ITC “hifurcated test“  ITC 2
(2) ! L@
Commissioners IO
“Unitary test'
Commissioners
! | | !
ITC

ITC

7519 U.S.C.A. Section 1671 (a) ...

(2) the commission that

(A) an industry in the United States

(1) is materially injury, or

(ii) is threatened with material injury, or

() the establishment of an industry in the United States is materially regard by
reason of imports of that merchandise..than there shall be imported upon such
merchandise a countervailing duty..."



TC
¢
@

price underselling)
8)
@
ITC

ITC

4, (like product)

" 19 U.S.C.A Section 1677 (7) (C) (I

ITC

ITC

ITC

ITC

62
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ITC

ITC
(ITC injury determinations)
o)
ITC ITC
ITC ITC
ITC
ITC
ITC
ITC
! ITCT
2 (preliminary
injury investigation) (final injury investigation)

19 U.S.C.A. Section 1671



1
45 B
2. ITC
10

ITC 21

3 ITC (
Commissioners ITC

4 1
briefs"

5.

10
6.

D19 S.CA. Section 1671 b ()

64

(hearing)

“post-hearing

ITC



Commissioners |

L ITC 120 DOC
[ DOC
Dumping  Countervailing duty determinations
Dumping Countervailing  duty

, ITC

3 (hearing) ITC

19 U.S.CAA. Section 1671 d () (2)
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Protective order Protective order

)
Protective order
4, 4
“Prehearing briefs"8l

1 “Posthearing briefs'

ITC Commissioners®

Commissioners
Commissioners

8019 U.S.C.A. Section 1677 f (g) (1)
8 Section 207.23 Prehearing brief.
“Each party who is an interested party shall submit to the Commission, no later
than four (4) business days prior to the date of the hearing specified in the notice of
scheduling, a prehearing brief....”

& Section 207.25 Posthearing briefs.

“ Any party may file a posthearing brief concerning the information adduced at or
after the heating with the Secretary within a time specified in the notice of scheduling or by
the presiding official at the hearing. ... addition, the presiding official may permit persons
to file answers to questions or requests made by the Commission at the hearing within a
specified time. ..."
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o) Posthearing briefs 6
Commissioners 6

Commissioners 4 6 “No injury"
6. Commissioners
8
: (Changed
Circumstances Reviews)
L 2538 ITC
I (Changed Circumstances)
! !
2 2
ITC ! ITC
2 ITC

| !

3 ||
ITC Countervailing Duty ITC !

8 Willkie Farr & Gallagher and Legal Advisory Council Limited, International Trade
Law Seminar on “Reducing Exporters' Risk UnderThe WTQO's Fair Trade Rules”, March 7,
1996



Duty

Changed circumstances review

. Sunset Reviews

GATT

Countervailing Duty Orders

68

Countervailing

Countervailing duty orders

SCM

2538 ITC

Sunset Reviews  ITC

Countervailing Duty Orders



2. 11C

3. Countervailing Duty Orders

2541
Order
1 2543
4, Sunset Reviews
Notice ~ Federal Register8! Sunset Reviews
a 1 , Notice
ITC
( DOC

) Countervailing Duty Orders
2538 Sunset Reviews 5 Orders

1

2538

DOC

DOC

DOC

ITC

69

18



(ITC and DOC Determinations)

Petition

Filed with ITC and DOC

20 days

DOC Initiation 45 days

ITC Preliminary

Determination

65 days

DOC Preliminary Determination
130 days

75 days & N
DOC Preliminary Determination

Complicaied Case

DOC Final Determination

45 days

ITC Final Determination

75 days

DOC Final Determination

Complicated Case

45 days

ITC Final Determination

Complicated Case

ﬁim : WILLKIE FARR & GALLAGHER
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3.3 o ? a a

EU EU Councils
Council Regulation (EC) No0.2026/97%

WTO 1994 Regulation

Regulation (EC) No.2423/88 EU Commission
1) (Consultation )
Article 10
&
45
g

& Council Regulation (EC) No 2026/97 of 6 October 1997

®lbid., Article 10.9 “The authorities shall, unless a decision has been made to
initiate an investigation, avoid any publicizing of the complaint seeking the initiation of an
investigation. However, as soon as possible after receipt of a properly documented
complaint pursuant to this Article, and in any event before the initiation of an investigation,
the Commission shall notify the country of origin and/or export concerned, which shall be
invited for consultations with the aim of clarifying the situation as to matters referred to in
paragraph 2 and arriving at a mutually agreed solution. ”



72

2) I (Initiation)

(Questionnaire Response)

. 5
Section A !

Section B !

Section C

Section

& Ibid., Article 10.13 “ Where, after consultation, it is apparent that there is sufficient
evidence to justify initiating a proceeding, the Commission shall do so within 45 days of the
lodging of the complaint and shall publish a notice in the Official Journal
of the European Communities. Where insufficient evidence has been presented, the
complaint shall, after consultation, be so informed within 45 days of the date on which the
complaint is lodged with the Commission."

" , 2543, (
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30 (
1530 )P

8
Section A
Section B
Section C
Section D
Section E
Section F
Section G

30
30 (
1530 )9

& Council Regulation (EC) No 2026/97, Article 11.2 " Parties receiving questionnaires
used in a countervailing duty investigation shall be given at least 30 days to reply. The time
limit for exporters shall be counted from the date of receipt of the questionnaire, which for
this purpose shall be deemed to have been received one week from the day on which it was
sent to the respondent or transmitted to the appropriate diplomatic representative of the
country of origin and/or export. An extension to the 30-day period may be granted, due
account being taken of the time limits of the investigation, provided that the party shows due
cause for such extension, in terms of its particular circumstances. "

9 Council Regulation (EC) No 2026/97, Article 11.2 “ Parties receiving questionnaires
used in a countervailing duty investigation shall be given at least 30 days to reply. The time
limit for exporters shall be counted from the date of receipt of the questionnaire, which for
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40
(Injury Comments) (Complaints)
-
)
SCM  Council Regulation No.2026/97
(de  minimis)
1 2
(Negligible) q
530

(Spot
Verification)

this purpose shall be deemed to have been received one week from the day on which it was
sent to the respondent or transmitted to the appropriate diplomatic representative of the
country of origin and/or export. An extension to the 30-day period may be granted, due
account being taking of the time limits of the investigation, provided that the party shows
due cause for such extension, in terms of its particular circumstances. ”

9 Ibid., Article 14.3 “ There shall be immediate termination of the proceeding where
it is determined that the amount of countervailable subsidies is de minimis, in accordance
with paragraph 5, or where the volume of subsidized imports, actual or potential, or the
injury, is negligible. *

Article 145 “ The amount of the counten/ailable subsidies shall be
considered to be de minimis if such amount is less than 1% ad valorem, except that
(@) as regards investigations concerning imports from developing count
the de minimis threshold shall be 2% ad volorem *
@1bid., Article 26 Verification visits



5

SCM Council Regulation

(Provisional Measure)

(Hearing)

Council

SCM

(Definitive Disclorure) 30
9

Blbid., Article 12.1 “ Provisional duties may be imposed if

(@) proceedings have been initiated in accordance with Article 10 ;

(b) a notice has been given to that effect and interested parties have been
given adequate opportunities to submit information and make comments
in accordance with Article 10(14);

(c) a provisional affirmative determination has been made that the imported
product benefits from countervailable subsidies and of consequent injury
to the Community industry; and

(d) the Community interest calls for intervention to prevent such injury.

The provisional duties shall be imposed no earlier than 60 days from the initiation of
the proceedings but no later than nine months from the initiation of the proceedings. "
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1994 1

lbid., Article 15.1 LWhere the facts as finally established show the existence of
countervailing subsidies and injury caused thereby, and the Community interest calls for
intervention in accordance with Article 31, a definitive countervailing duty shall be imposed
by the Council, acting by simple majority on a proposal submitted by the Commission after
consultation of the Advisory Committee, unless the subsidy or subsidies are withdrawn or it
has been demonstrated that the subsidies no longer confer any benefit on the exporters
involved. Where provisional duties are in force, a proposal for definitive action shall be
submitted to the Council not later than one month before the expiry of such duties. The
amount of the countervailing duty shall not exceed the amount of countervailable subsidies
from which the exporters have been found to benefit, established pursuant to this
Regulation, but should be less than the total amount of countervailable subsidies, if such
lesser duty were to be adequate to remove the injury to the Community industry. ”



(European Commission)

Association/ Corporations/ Companies

;

Commission

Compliant

Receives complaint

< Commission consults with
- Alleged Government

P Commission consults with

Advisory Committee

¥

Commission

» Initiation / sent out

< 9 months Commission receives

Questionnaires

i

Questionnaire Response

I

Commission

>
Provisional Measure
Commission consults with
Council & Advisory Committee
Council
M : danindntlequszinem Definitive Measure
uas=laminaanisdn, i
NIENFNNITE

1. Termination No measure imposed
Undertaking

2. Imposition of Definitive Duty
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