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Warakanya Akemarukean : The Criminalization of the Offense to Protect Minors from

Risk of Third Party’s Abuse. Advisor: NATCHAPOL JITTIRAT, Ph.D.

This thesis aims to study the criminalization of two types of persons: persons closed
to children and authorized persons in organizations engaged in child-related work. Where the
person is perceived to be at high risk that the child is the victim of another person's misconduct.
If these two types of people negligently fail to reduce or remove that risk from a child, what are
the legal consequences of Thailand? and also studies the concept of the legal measures in

foreign countries to compare, and propose appropriate legal measures for Thailand.

The study shows that there are two sections in the Thailand Penal Code relating to
the determination of the duty to protect children from risks before the danger occurs. The
neglect of a child under Section 306 and Section 307, however, both sections apply only to the
case of neglect. Therefore, it may not apply to cases where a child is at risk of becoming a victim
of other crimes. According to Thai law, although such persons are aware of the risk of harm to
children and did not take action to protect the child , there is no criminal liability for negligence
at this stage. While the foreign law including California, New York, and New Zealand There is a
law that creates the liability for persons closed to children. In addition, the Commonwealth of
Australia, Victoria, and NSW has the same liability to persons in authority in the organization, in
prosecutions under this offense are not necessary to prove that an offense has been committed.
Therefore, recommends that Thailand enact legal measures for protecting child and minors from

the risk of third party's abuse

Field of Study: Laws Student's Signature ........ccccocveeeeienenn.

Academic Year: 2019 Advisor's Signature ........cccceeeiveneennn.
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AMUNUIBYDIA1TT “LAN”A1UT Black's Law Dictionary lasnvual ity
wnede yaragegnielinisunasestsenedsliussatiinng’ ddvianuvanevituesgaiy
Merriam-Webster's Law Dictionary i83u1e31 "s0in" waneds yaraidliussaiiinne’ lay
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Ufjeysyranadnaaednsian (Declaration of the rights of the child 1959)

wa | @

W Wldrmuedfdenuvadin “win”l3 Wsssitgyafinanasazsealdsunisduasoias

!y niluedy, "mmmﬁmmg‘mmsﬂumaﬁmmqtﬁﬂﬁﬁwqanﬁmﬁmﬁ 215815398 URIANLIALUVDULAY

athutdinAnwauyvemaniuaydsaumans U 7: 79,

2 Boafiiu.

> Syyiim waude, wwmdunisiaunanuiiafeiuieauneunasiin’ Grendnusudngnsifeansumndadin
, awnvlfcans auzdifnmans, Iansaluminends, 2560), ni 14.

% Bryan A Garner, Black's Law Dictionary, 9th ed. (St. Paul, MN: West, 2009), p. 271.

%> Merriam-Webster, Merriam-Webster's Dictionary of Law (Springfield, Mass: Merriam-Webster, 2011), p.

75.
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¢ Convention on the rights of the child 1989- Article 1-For the purposes of the present Convention, a
child means every human being below the age of eighteen years unless under the law applicable to the child,
majority is attained earlier.

T Seyiin Laude, uamslunswaneuRaRefudeauneunasdin,” i 14.

& yeyiiu wlluedty, "wnsmsmengunelunsfuaseadniifingfnssudes, 11381533 wnivedeveuniy

atutudindnwauuyvemanswasdauaans U9 7: 79.
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1% a a

Susesufaeranadnniudnsuysevu (Universal declaration of Human rights) Lo iudl

Y Ha

10 e A.a. 1948 Mslfialunanyssiudniaunugiuvestaansunnau lnaderdu

1 [

1157195 NANTUYweYUsEninaUsseedaluatudnwaldnusaswsnvadlan® Faufaan
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% Universal Declaration of Human Rights, Article 2- Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any kind, such as race, color, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status...

7 gz eisnediugng, winAelmdlunisadvedldliannseiianiseng,” wih 8.

% Ibid., 9.

# NSUDIANMTTENINNYTENA NTENTIMTANUsEA, "Uaananadndnednsuysesy - Universal Declaration
of Human Rights" [eewlati] Whiludle 16 Suneau 2562. unadiun:
http://humanrights.mfa.go.th/th/humanrights/obligation/

0" Universal Declaration of Human Rights, Article 25- Motherhood and childhood are entitled to
special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same social

protection.
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2.1.3 Ufayyrivnednsiin (Declaration of the rights of the child 1959)

Wi Tuil 20 weadniew A.A. 1959 NUszalivanlszyvIRlatin1ssuses

Y a

Ufauanindaeansiin(Declaration of the rights of the child 1959) Tnetduufaaatuusn
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31 Sy Laudie, uamslumswananuRadiefudeauneuansin,” wih 19-20.

32 Zaafieaty, 20.

**> Declaration of the rights of the child 1959, Principle 2- The child shall enjoy special protection,
and shall be given opportunities and facilities, by law and by other means, to enable him to develop physically,
mentally, morally, spiritually and socially in a healthy and normal manner and in conditions of freedom and
dignity. In the enactment of laws for this purpose, the best interests of the child shall be the paramount
consideration.

3% Declaration of the rights of the child 1959, Principle 4- The child shall enjoy the benefits of social
security. He shall be entitled to grow and develop in health; to this end, special care and protection shall be
provided both to him and to his mother, including adequate pre-natal and post-natal care. The child shall have
the right to adequate nutrition, housing, recreation and medical services.

*>Declaration of the rights of the child 1959, Principle 9- The child shall be protected against all
forms of neglect, cruelty and exploitation. He shall not be the subject of traffic, in any form. The child shall not
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be admitted to employment before an appropriate minimum age; he shall in no case be caused or permitted to
engage in any occupation or employment which would prejudice his health or education, or interfere with his
physical, mental or moral development.

36 Seyiw Lerude, umslumswananuiaiefudeamuneuansdn,” ¥ 21.

T dhdnnuaagfisssy, n1sianagnaieiunisfuasesdniifinaueydyyriidednsiin a.e.1989

(hgamne: annduiaud1ssnisihenainisaagfisssy ddnnumayisssy, 2555), i 59-65.
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* diinnuaagfsssy, nsiaungrnsdetunisiuasesdniitinaueydyyiiiedniiin a.e.1989, i

59-65.

% Convention on the rights of the child 1989, Article 6-States Parties recognize that every child has
the inherent right to life. States Parties shall ensure to the maximum extent possible the survival and
development of the child.

! Convention on the rights of the child 1989, Article19 -States Parties shall take all appropriate
legislative, administrative, social and educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual
abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

%2 Convention on the rights of the child 1989, Article 34- States Parties undertake to protect the
child from all forms of sexual exploitation and sexual abuse. For these purposes, States Parties shall in
particular take all appropriate national, bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;

(c) The exploitative use of children in pornographic performances and materials.
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* Convention on the rights of the child 1989, Article 36-States Parties shall protect the child against
all other forms of exploitation prejudicial to any aspects of the child's welfare.

“ Convention on the rights of the child 1989, Article 17- States Parties recognize the important
function performed by the mass media and shall ensure that the child has access to information and material
from a diversity of national and international sources, especially those aimed at the promotion of his or her
social, spiritual and moral well-being and physical and mental health.

% Convention on the rights of the child 1989, Article 7- The child shall be registered immediately
after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as
possible, the right to know and be cared for by his or her parents.

% Convention on the rights of the child 1989, Article 37- States Parties shall ensure that: (a) No
child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither
capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed

by persons below eighteen years of age;
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" Convention on the rights of the child 1989, Article 21- States Parties that recognize and/or permit
the system of adoption shall ensure that the best interests of the child shall be the paramount consideration
and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities who
determine, in accordance with applicable law and procedures and on the basis of all pertinent and reliable
information, that the adoption is permissible in view of the child's status concerning parents, relatives and legal
guardians and that, if required, the persons concerned have given their informed consent to the adoption on the

basis of such counselling as may be necessary;
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% glgdan degdssa, "nsnsevinlagsniu: Anwinsdlwhiduinananuduiusiiey,’ v 90,
% Donald Brieland and John Allen Lemmon, Social Work and the Law (Minnesolta: West Publiching,

1987), pp. 137-138.

0 usne wrsAng, "nsfnynsfuasesgualieIiunsEliananatnisuUssauAnwdein
NFVNUMIUAT," i 53.

°! Donald Brieland and John Allen Lemmon, Social Work and the Law p. 138.

52 Shippen L. Page et al., In Child Abuse Eli H. Newberger ed. (United States of America: Little, Brown
and Company, 1982), p. 108.
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? Ibid.
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Theory and Practice: 376.

¢ California Penal Code: Section 273a. Child Endangerment
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Religious Persecution?," Santa Clara Law Review 25(1985): 617-621.

¢ People v. Burton, 143 Cal.App.4th 447, 454 (Cal. Ct. App. 2006)
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" Shouse Law Group, "Penal Code 273a Pc - California Child Endangerment Law," [Online] Accessed: 3
June 2020. Available from: https://www.shouselaw.com/ca/defense/penal-code/273a/

% ibid.

? California Penal Code: Section 273a. Child Endangerment

(a) Any person who, under circumstances or conditions likely to produce great bodily harm or death,
.willfully causes or permits that child to be placed in a situation where his or her person or health is
endangered, shall be punished by imprisonment in a county jail not exceeding one year, or in the state prison

for two, four, or six years.

(b) Any person who, under circumstances or conditions other than those likely to produce great bodily
harm or death,... willfully causes or permits that child to be placed in a situation where his or her person or

health may be endangered, is guilty of a misdemeanor.
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% Hon. Sandy R. Kriegler and Chair, Judicial Council of California Criminal Jury Instructions: Calcrim 2017

(LexisNexis Matthew Bender Official Publisher, 2017), p. 538.

! California Penal Code: Section 273a. Child Endangerment
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%> New York Penal Code: Section 260.10 Endangering the welfare of a child
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** Alison B. Vreeland, "The Criminalization of Child Welfare in New York City: Sparing the Child or

Spoiling the Family?," Fordham Urban Law Journal 27(2000): 1053-1054.
% Ipid.
% bid, 1067-1068.
" New York Penal Code: Section 260.10 Endangering the welfare of a child: A person is guilty of
endangering the welfare of a child when:
(1) He or she knowingly acts in a manner likely to be injurious to the physical, mental or moral
welfare of a child less than seventeen years old....or
(2) 2. Being a parent, guardian or other person legally charged with the care or custody of a
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Endangering the welfare of a child is a class A misdemeanor.
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2 New York Theft Defense Lawyer Crotty Saland PC website, "Endangering the Welfare of a Child,"
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% People v Johnson, 95 NY2d 368 (Oct 26, 2000).

" New York Theft Defense Lawyer Crotty Saland PC website, "Endangering the Welfare of a Child."

% people v Cenat, 176 Misc2d 39, 671 NYS2d 578 (Crim Ct, Kings Co 1997).

% Section 260.11 Endangering the welfare of a child; corroboration “A person shall not be
convicted of endangering the welfare of a child, or of an attempt to commit the same, upon the testimony of a
victim who is incapable of consent because of mental defect or mental incapacity as to conduct that
constitutes an offense or an attempt to commit an offense referred to in section 130.16 , without additional
evidence sufficient pursuant to section 130.16 to sustain a conviction of an offense referred to in section 130.16 ,
or of an attempt to commit the same.”

0 L awserver, "N.Y. Penal Law 260.11 - Endangering the Welfare of a Child; Corroboration," [Online]
Accessed: 5 June 2020. Available from: https://www.lawserver.com/law/state/new-york/ny-

laws/ny_penal_law_penal_law 260-11
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%! Section 70.15: Sentences of imprisonment for misdemeanors and violation: 1. “Class A
misdemeanor. A sentence of imprisonment for a class A misdemeanor shall be a definite sentence. When
such a sentence is imposed the term shall be fixed by the court, and shall not exceed one year; provided...”

52 Alison B. Vreeland, "The Criminalization of Child Welfare in New York City: Sparing the Child or
Spoiling the Family?," Fordham Urban Law Journal: 1064.

** |bid, 1062.

% California Penal Code: Section 273a. Child Endangerment

% Hon. Sandy R. Kriegler and Chair, Judicial Council of California Criminal Jury Instructions: Calcrim 2017

p. 538.
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% Crimes Amendment Act (No 3) 2011, Part 1 Amendments to principal Act, Section7: New sections

195 and 195A substituted
5" Crime Act 1961 section 195A: Failure to protect child or vulnerable adult

%8 | aw Commission, Report; 11 Review of Part 8 of the Crimes Act 1961: Crimes against the Person, p. 8.
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% Anna Watson, "Failing to Break the Silence: A Critical Analysis of Part 8 of the Crimes Act 1961" (
Bachelor of Laws (with Honors), University of Otago, 2012), pp. 6-7.

€ |aw Commission, Report; 11 Review of Part 8 of the Crimes Act 1961: Crimes against the Person, p.
57.

1 The New Zealand Medical Association, "Crimes Amendment Act (3) 2011," THE NEW ZEALAND
MEDICAL JOURNAL 125 No.1353, 20 April (2012): 159.

62 Ben Mathews and Maureen Kenny, "Mandatory Reporting Legislation in the United States, Canada,
and Australia: A Cross-Jurisdictional Review of Key Features, Differences, and Issues," Child Maltreatment 13, 1
February (2008): 50,60.

® Crime Act 1961 section 195A: Failure to protect child or vulnerable adult

(1) Everyone is liable to imprisonment for a term not exceeding 10 years who, being a person

described in subsection (2), has frequent contact with a child or vulnerable adult (the victim) and—
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(a) knows that the victim is at risk of death, grievous bodily harm, or sexual assault as the result
of—
(i) an unlawful act by another person; or
(i) an omission by another person to discharge or perform a legal duty if, in the
circumstances, that omission is a major departure from the standard of care expected of a
reasonable person to whom that legal duty applies; and
(b) fails to take reasonable steps to protect the victim from that risk.
2 The persons are—
(a) a member of the same household as the victim; or
(b) a person who is a staff member of any hospital, institution, or residence where the victim

resides.
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& Crime Act 1961 section 195A (1)
% Crime Act 1961, Section 195(3): Ill-treatment or neglect of child or vulnerable adult: For the

purposes of this section and section 195A, a child is a person under the age of 18 years.

¢ Crime Act 1961, Section 2: Interpretation (1) vulnerable adult, for the purposes of sections

151, 195, and 195A, means a person unable, by reason of detention, age, sickness, mental impairment, or any

other cause, to withdraw himself or herself from the care or charge of another person.


http://legislation.govt.nz/act/public/1961/0043/latest/link.aspx?id=DLM4360818#DLM4360818
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67 Crime Act 1961, Section 195A (4) For the purposes of this section, —a person is to be regarded as
a member of a particular household, even if he or she does not live in that household, if that person is so
closely connected with the household that it is reasonable, in the circumstances, to regard him or her as a
member of the household:

where the victim lives in different households at different times, the same household refers to the
household in which the victim was living at the time of the act or omission giving rise to the risk of death,
grievous bodily harm, or sexual assault.

8 Crime Act 1961, Section 195A (5) In determining whether a person is so closely connected with a
particular household as to be regarded as a member of that household, regard must be had to the frequency
and duration of visits to the household and whether the person has a familial relationship with the victim and

any other matters that may be relevant in the circumstances.
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¢ Copeland and Nicole E., "Third-Party Violence against Children: The Crimes Amendment Act (No 3)
2011," Auckland University Law Review 17(2011): 324.
7 |In The High Court of New Zealand Auckland Registry, R v TAYLOR [2016] NZHC 2846 [28 November

2016]
™ In The High Court of New Zealand Auckland Registry, R v TAYLOR [2016] NZHC 2846 [28 November
2016]

2 \fgsRves Tauraian, Aesutengumingeign aal undgefaialy, wih 106.
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> Parliamentary Library and Information Service Department of Parliamentary Service, Research Brief

No.7 May 2014: Crimes Amendment (Protection of Children) Bill 2014, p. 14.

% Victoria State Government, "Betrayal of Trust Fact Sheet, Failure to Protect Law: A New Criminal Offence
to Protect Children from Sexual Abuse " [Online] Accessed: 1 June 2020 Available from:
https://www.justice.vic.gov.au/safer-communities/protecting-children-and-families/failure-to-protect-a-new-
criminal-offence-to

" CRIMES AMENDMENT (SEXUAL OFFENCES) ACT 2016 (NO. 47 OF 2016) - SECT 16



98

Uszlaviananuliidiawelavsadunisntnflussdnslunseyinanuiindawmnlalaedie %

FoduudniteiiasdosiuliliAamsnszrhanuiindedinlusunandsndudosmunnii
mnufuRineyanagdeitsmalunsanuiovinauidssdenisnszinanuiinde inly
osdnsdananlidaian ieliyperamarisniunsesamnzansoaniunisallunistiostiu
Lil¥iinsnsyienufinsediniintu TnesdeuldinsudlonsysredygRonvyinssy a.a.
1958 (Crime Act 1958) §ﬂﬂ§q1m8wszi1%ﬁ§gfg’aLLﬁlmLﬁuLamgmmaww(mmﬁmLﬁmﬁu
) atudt 47 Tl w.m.2559 Fsarufnguiidiasiioglnefianssdrdyuoeidldiing
Wasuudasluudegsla esdldiudsuntadlisuamnuiiafananiludygililu uies
490 unu Feilwatadulfidle 1 nsngau w2560 Wuduin lasssasidunveangmung
aananaglaesungluidedaly

(2) 918A2B8AVBIWINTNITNNNUUY

11931 490 AnuunNsesvBIUARaREsuTiuasAnstunisUnleninainnis
NILINAMURANILWA LN TE VYRR INTIN A.A.1958 (Crime Act 1958) P

,j,]JOO

“BVictoria State Government, "Betrayal of Trust Fact Sheet: The New Organizational Duty of Care to
Prevent Child Abuse," [Online]. Available from: https://www.justice.vic.gov.au/safer-communities/protecting-
children-and-families/betrayal-of-trust-fact-sheet-the-new

% CRIMES AMENDMENT (SEXUAL OFFENCES) ACT 2016 (NO. 47 OF 2016) - SECT 16

100 CRIME ACT 1958 SECTION 490: Failure by a person in authority to protect a child from a sexual

offence
(1) A person (A) commits an offence if—
(a) A occupies a position within, or in relation to, a relevant organisation; and
(b) there is a substantial risk that a relevant child will become the victim of a sexual
offence committed by another person who is—
(i) 18 years of age or more; and
(i) a person associated with the relevant organisation; and
(c) A knows that the risk exists; and
(d) A, by reason of A's position, has the power or responsibility to reduce or remove that risk;
and
(e) A negligently fails to reduce or remove that risk.
2) A person who commits an offence against subsection (1) is liable to level 6 imprisonment (5

years maximum).
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101 CRIME ACT 1958 SECTION 490 (7) In this section “relevant child” means a child (whether
identifiable or not) under the age of 16 years who is, or may come, under the care, supervision or authority of a
relevant organisation;

192 Crimes Amendment (Protection of Children) Bill 2014, EXPLANATORY MEMORANDUM, Clause
Notes, 3.

%yjictoria State Government, "Betrayal of Trust Fact Sheet, Failure to Protect Law: A New Criminal

Offence to Protect Children from Sexual Abuse "
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104 CRIME ACT 1958 SECTION 490 (4) For the avoidance of doubt, in a prosecution for an offence
against subsection (1), it is not necessary to prove that a sexual offence has been committed.
105 Ben Mathews, "A Taxonomy of Duties to Report Child Sexual Abuse: Legal Developments Offer New

Ways to Facilitate Disclosure," Child Abuse & Neglect 88, February (2019): 341.

106 \ictoria State Government, "Betrayal of Trust Fact Sheet, Failure to Protect Law: A New Criminal

Offence to Protect Children from Sexual Abuse "
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197 CRIME ACT 1958 SECTION 490 (7) In this section “relevant organization” means—
(a) an organisation that exercises care, supervision or authority over children,

whether as its primary function or otherwise, and includes but is not limited

to—
(i) a church; and
(ii) a religious body; and
(iii) a school; and
(iv) an education and care service within the meaning of the

Education and Care Services National Law (Victoria); and
v) a children's service within the meaning of the Children's
Services Act 1996; and
(vi) an out of home care service within the meaning of the

Children, Youth and Families Act 2005; and

(vii) a hospital; and

(viif) a government department; and

(ix) a government agency; and

x) a municipal council; and

(xi) a public sector body; and

(xii) a sporting group; and

(xiii) a youth organisation; and

(xiv) a charity or benevolent organisation; or

(b) an organisation that, in accordance with an agreement or arrangement with
an organisation referred to in paragraph (a), is required or permitted to
engage in activities associated with the care, supervision or authority over

children exercised by the organisation referred to in paragraph (a);



104

A @

a Y 2 a v a 108 a Y] I3 2 A Ay M oya
bYUTDYVBIDIANTUIBNRUINB U NANU IusﬂﬁugL@EJ'Jﬂu‘VT']ﬂLTJu@Qﬂﬂi@us]VlliJlmiJ

[

npUszasAiioddufannsuiinestestuinuselifiinednieldnisguantdnnegniels

JarvvaNInstuaagndla

IS I

MeilanuRanuuns149otuiignaangliyanagiieulaneInseyinng

9 q

A o v

pgalaagramtlaiielvl “uinsnislesiunanivnauns” Wesuiindanubesyl “ynnaind

Y

AMUNYINUNUBIANST (person associated with an organization)” 813ATEAINURANI

eARaLiNUWeY J9“yanaiiieanuiuasdns” nueda yaead@adudming gning

Y

[ [ =

HAANTT WY 1aadAs ASUMNY/SUTN viedkuretesAnsme wividluladndniiies
wAyaranszyly egrdlshmuldsudagiiiesusdunsuuinisainasdns wu yaraduidiun
o/ a = 3 1 [ &}109 1 a"l 1% @ Y1 o 1
SUUINMININsAnIaIneeAns agldaglureunvesuing il wuduarazwuladnfidn
UAAATIEAUAEITRINUDIANTUUIAIUMINBNNIINVINUIN ATOUARLINUIEYNAUTIBL Y
BIANTAINAT
wenanilanudeslumiuminevesauingusinanasseadumudesd
a LY o a A LY 3 = < 1
21ANNITNMTUNTTUMUNATUIENTEMLBYARaNI AR LTV AN ST TU fngy
Wi nanfie MuNIns1490 (L)) seulitaauin“yaraninnuigiiuiuesding”
dosdiongnsud 18 Yauly dsludnluanudssinelasyanadsengsinit 18 U Aluldeglu
YouIgvesnItiduaryiliyaraiiisunaluesrnsfesuiinusessln
Usen159 4 YaULUAYBIANNLEHEINNIANATD
AMIEETIYARARE STl uRIAN TR DAL TUNITIANTT Iz adLive
Untoaaniu wesdilddndaanisianzasasiisedn denduanudesiiinainuanaid
= Y (3 LY [J a = o o a 7 = [ 1%
ANUNEIRLAURIANS Suluanuiiaifgdiun1snsgyianuRamanewinty galu (7) Alali

Adenuvee “aruianiawd” I nailnsaiunsanuslaidu 3 nsdissdaluall!

108 \/ictoria State Government, "Betrayal of Trust Fact Sheet, Failure to Protect Law: A New Criminal
Offence to Protect Children from Sexual Abuse "

109 CRIME ACT 1958 SECTION 490 (7) In this section— “person associated”, in relation to a relevant
organisation, includes but is not limited to a person who is an officer, employee, manager, owner, volunteer,
contractor or agent of the organisation but does not include a person only because the person receives services
from the organisation;

119 viictoria State Government, "Betrayal of Trust Fact Sheet, Failure to Protect Law: A New Criminal
Offence to Protect Children from Sexual Abuse "

11 CRIME ACT 1958 SECTION 490: (7) In this section— “sexual offence” means—


http://classic.austlii.edu.au/au/legis/vic/consol_act/ca195882/s49o.html#person_associated
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an offence against a provision of Subdivision (8A), this Subdivision (other than this section), (8C), (8D), (8E), (8F) or
(8FA); or an attempt to commit an offence covered by paragraph (a) (other than section 49K); or an assault with
intent to commit an offence covered by paragraph (a)

12 Crimes Act 1958 Part I—Offences: Division 1—Offences against the person: (8A) Rape, sexual assault
and associated sexual offences

'3 Crimes Act 1958 Part |—Offences: Division 1—Offences against the person: (8C) Incest

1% Crimes Act 1958 Part |—Offences: Division 1—Offences against the person: (8D) Child abuse
material

15 Crimes Act 1958 Part |—Offences: Division 1—Offences against the person: (8E) Sexual offences
against persons with a cognitive impairment or mental illness

16 Crimes Act 1958 Part [—Offences: Division 1—Offences against the person: (8F) Sexual servitude

" Crimes Act 1958 Part |—Offences: Division 1—Offences against the person: (8FA) Other sexual

offences
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126 CRIME ACT 1958 SECTION 490 (1)(e)
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12T CRIME ACT 1958 SECTION 490 (3) For the purposes of subsection (1), a person negligently fails to
reduce or remove a risk if that failure involves a great falling short of the standard of care that a reasonable person
would exercise in the circumstances.

128 Viictoria State Government, "Betrayal of Trust Fact Sheet: The New Organizational Duty of Care to
Prevent Child Abuse."

129 justice Jennifer Coate, Mr. Bob Atkinson AO APM, and Mr. Andrew Murray, Report of Case Study No.

6: The Response of a Primary School and the Toowoomba Catholic Education Office to the Conduct of Gerard

Byrnes, pp. 4-44.
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120 justice Jennifer Coate and Mr. Bob Atkinson AO APM, Report of Case Study No. 18: The Response of

the Australian Christian Churches and Affiliated Pentecostal Churches to Allegations of Child Sexual Abuse, pp. 64-
74.

31 Victoria State Government, "Betrayal of Trust Fact Sheet: The New Organizational Duty of Care to
Prevent Child Abuse."
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133 CRIME ACT 1958 SECTION 490 (5) It is immaterial that some or all of the circumstances constituting
an offence against subsection (1) occurred outside Victoria, so long as the relevant child was in Victoria at any
time while the substantial risk referred to in subsection (1)(b) existed.

134 CRIME ACT 1958 SECTION 490 (6) It is immaterial that both A and the relevant child were outside
Victoria at the time at which some or all of the circumstances constituting an offence against subsection (1)

occurred, so long as the sexual offence was at risk of occurring in Victoria.
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135 Criminal Legislation Amendment (Child Sexual Abuse) Bill 2018, Schedule 1 Amendment of
Crimes Act 1900 No.40 [1], section 43B: failure to reduce or remove risk of child becoming victim of child abuse

136 CompliSpace Pty Ltd 1300 132 090, Briefing Paper: New South Wales Child Protection Update

(CompliSpace make it work, September 2018), p. 3.
37 Lauren Osbich, "Significant New Child Protection Legal Reform Proposed in Nsw: Schools Must
Reduce or Remove the Risk of Child Abuse," [Online] Accessed: 1 June 2020. Available from:
https://www.schoolgovernance.net.au/news/2018/06/14/significant-new-child-protection-legal-reform-proposed-
in-nsw-schools-must-reduce-or-remove-the-risk-of-child-abuse
138 Crimes Act 1900 No 40 SECTION 43B: Failure to reduce or remove risk of child becoming
victim of child abuse
(1) A person commits an offence if—
(a) the person is an adult who carries out work for an organisation, whether as an
employee, contractor, volunteer or otherwise (a position holder), and
(b) the organisation is the employer of an adult worker who engages in child-related work,
and
(c) there is a serious risk that the adult worker will commit a child abuse offence against a
child who is, or may come, under the care, supervision or authority of the organisation,
and

(d) the position holder knows that the risk exists, and
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(e) the position holder, by reason of the person’s position, has the power or responsibility
to reduce or remove that risk, and

(f)  the position holder negligently fails to reduce or remove that risk.

Maximum penalty—Imprisonment for 2 years.
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3% CompliSpace Pty Ltd 1300 132 090, Briefing Paper: New South Wales Child Protection Update, p. 3.

10 Crimes Act 1900 No 40 SECTION 43B (3) In this section— child means a person who is under the
age of 18 years.

141 Crimes Act 1900 No 40 SECTION 43B (3) In this section— adult means a person who is of or
above the age of 18 years.

'“2Ben Mathews, "A Taxonomy of Duties to Report Child Sexual Abuse: Legal Developments Offer New

Ways to Facilitate Disclosure," Child Abuse & Neglect 341.

193 Crimes Act 1900 No 40, section 43B (2) In proceedings for an offence under this section, it is not

necessary to prove that a child abuse offence has been committed.

1% The Child Protection (Working with Children) Act 2012 ,Part 1 Preliminary, section 5: Definitions

(1) In this Act worker means any person who is engaged in work in any of the following capacities—


http://www5.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s43b.html#child_abuse_offence
https://www.legislation.nsw.gov.au/#/view/act/2012/51
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(a) as an employee,

(b) as a self-employed person or as a contractor or subcontractor,

(c) as a volunteer,

(d) as a person undertaking practical training as part of an educational or vocational course
(other than as a school student undertaking work experience),

(e) as a minister, priest, rabbi, mufti or other like religious leader or spiritual officer of a
religion or other member of a religious organisation.

“The Child Protection (Working with Children) Act 2012 ,Part 1 Preliminary, section 5

(1) In this Act employer includes—
(a) a person who, in the course of business, arranges for the placement of a person in
employment with others, or
(b) a person who engages a person under a contract to perform work, or
(c) a person who engages a worker to perform work as a volunteer for the person under an
agreement (whether written or unwritten).
196 pacific Brook Christian School, "Child Protection - Duty to Protect Students from Child Abuse or
Harm," [Online] Accessed: 3 June 2020. Available from: http://www.pacificbrook.nsw.edu.au/pbcs/
7 New South Wales Government, "New Legislation to Strengthen Child Sexual Abuse Laws Factsheet:
Details," [Online] Accessed: 1 June 2020. Available from: https://www.justice.nsw.gov.au/ Documents/

Media%20Releases/2018/new-legislation-to-strengthen-child-abuse-laws-details.pdf


https://www.legislation.nsw.gov.au/#/view/act/2012/51
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18 Nowra Anglican College and in conjunction with the Association of Independent Schools of NSW,
"Child Protection Policy," [Online] Accessed: 3 June 2020. Available from: https://www.nac.nsw.edu.au/_
199 Crimes Act 1900 No 40 SECTION 43B (2) In proceedings for an offence under this section, it is not

necessary to prove that a child abuse offence has been committed.
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130 Crimes Act 1900 No 40 SECTION 43B (3) In this section— child-related work (and engage in
child-related work), employer and worker have the same meanings as in the Child Protection (Working with
Children) Act 2012.

! The Child Protection (Working with Children) Act 2012,Part 2 Restrictions on child-related work

Division 1 Child-related work, Section 6: Child-related work
(1) A worker is engaged in child-related work for the purposes of this Act if—

(a) the worker is engaged in work referred to in subsection (2) that involves direct contact by
the worker with a child or children and that contact is a usual part of and more than incidental to the
work, or

(2) The work referred to is work for, or in connection with, any of the following that is declared by
the regulations to be child-related work—
(a) child development
(b) child protection
(c) children’s health services

(d) clubs or other bodies providing services for children

(e) disability services

(f) early education and child care

(¢) education

(h) entertainment for children

(i) justice services

() religious services,

(k) residential services

() transport services for children

(m) any other service for children prescribed by the regulations.


https://www.legislation.nsw.gov.au/#/view/act/2012/51
https://www.legislation.nsw.gov.au/#/view/act/2012/51
https://www.legislation.nsw.gov.au/#/view/act/2012/51
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152 Crimes Act 1900 No 40 SECTION 43B (3) In this section— child abuse offence means

(a) murder or manslaughter of a child (including under section 22A), or
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(d) an offence of attempting to commit an offence referred to in paragraphs (a)-(c).
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133 Crimes Act 1900 No 40, Part 3, Division 10: Sexual offences against adults and children
5% Crimes Act 1900 No 40, Part 3, Division 10A: Sexual servitude

155 Crimes Act 1900 No 40, Part 3, Division 15: Child prostitution

1% Crimes Act 1900 No 40, Part 3, Division 15A: Child abuse material

157 Crimes Act 1900 No 40 SECTION 43B (1)(d)
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158 pacific Brook Christian School, "Child Protection - Duty to Protect Students from Child Abuse or
Harm."

9 Ibid.

169)ystice Jennifer Coate and Mr. Bob Atkinson AO APM, Report of Case Study No. 23: The Response of

Knox Grammar School and the Uniting Church in Australia to Allegations of Child Sexual Abuse at Knox Grammar

School in Wahroonga, New South Wales (2016), pp. 44-47.
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161 Crimes Act 1900 No 40 SECTION 43B (1)(f)
162jstice Jennifer Coate and Mr. Bob Atkinson AO APM, Report of Case Study No. 23: The Response of

Knox Grammar School and the Uniting Church in Australia to Allegations of Child Sexual Abuse at Knox Grammar

School in Wahroonga, New South Wales.

162 Crimes Act 1900 No 40 SECTION 43B (1)
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164 Crime Act 1961 section 195A: Failure to protect child or vulnerable adult

165 Crime Act 1961, Section 195: Ill-treatment or neglect of child or vulnerable adult (3) For the
purposes of this section and section 195A, a child is a person under the age of 18 years.

166 Crime Act 1961, Section 2: Interpretation

(1) vulnerable adult, for the purposes of sections 151, 195, and 195A, means a person unable, by

reason of detention, age, sickness, mental impairment, or any other cause, to withdraw himself or herself from

the care or charge of another person.


http://legislation.govt.nz/act/public/1961/0043/latest/link.aspx?id=DLM4360818#DLM4360818
http://www.legislation.govt.nz/act/public/1961/0043/latest/link.aspx?id=DLM329292#DLM329292
http://www.legislation.govt.nz/act/public/1961/0043/latest/link.aspx?id=DLM329384#DLM329384
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6’Copeland and Nicole E., "Third-Party Violence against Children: The Crimes Amendment Act (No 3)
2011," Auckland University Law Review: 324.

18 Crime Act 1961 section 195A: Failure to protect child or vulnerable adult (2)  The persons
are—

(a) a member of the same household as the victim; or

(b) a person who is a staff member of any hospital, institution, or residence where the victim resides.

169 Aotearoa New Zealand Association of Social Workers, "Obligation to Protect Children and Vulnerable
Adults Crimes Amendment Act (No.3) 2011 — Protection of Children & Vulnerable Adults," [Online] Accessed: 3
June 2020. Available from: https://anzasw.nz/wp-content/uploads/SW-Guide-to-Crimes-Amendment-Act-No-3-
20111.pdf9%C2%A0

70 Anna Watson, "Failing to Break the Silence: A Critical Analysis of Part 8 of the Crimes Act 1961," p. 20.
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1% Crime Act 1961 section 195A (1)(a)
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™ Crime Act 1958, section 490 (2)
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