(Sovereignty)

(Teritorial Sovereignty)

(Deeq) ,

(Sic utere tuo ut
alienun non laedas, use your own so as not harm to other)
(Abuse of Rights)



2

(Good Faith) A
B
(Good Neighbouiliness)
(Due Diligence)
(Duty to Prevent)
(Solidarity and Equity) (Duty to inform)
(State Respansibility)™ , 32
34
3
3
i)
Y
S
@ . 1979
31
31

Sic utere tuo ut



alienum non laedas Abuse of Rights Good
Neighbouiliness

311 Sicutere Tuo ut Alienum Non Laedas

(Use your own s0 as not harm to other)

(Roman Law) 1 Sic utere tuo ut alienum non laedas
- 1
Trail Smelter Arbitration (1941)2

' Corfu

Channel Case (1949) 3

Article 1942  UNCLOS m

A4

Lammers, J. G, Pollution of international watercources : a search for substantive
rules and principle of law. (London : Sweet And Maxwell, 1970), p. 570.
2Reports of International Arbitral Awards ni, 1941
ICJ Reports (1949), p. 23
Article 194(2) United Nations Conference on The Law of The Sea 1982



Principle 21 Stockholm
Declaration on Human Environment 1972

(Tentorial
Sovereignty)

Oppenheim (General
Principle of Law Recognised by Civiized Nations)
Abuse of Rights Good Neighbouriiness

5 -
: , 53, 1L
Oppenheim, International law : a treatise, 8Th ed. .edited by Lauterpatch, vol. 1
Peace, (London : Longmans, Green, 1955), p. 346.
Amnat Wonghbundit, "Hydroelectric development on an international rivers : The
lower Mekhong basin”, (Doctoral dissertation,Osgoode Hall Law Schoal, York University,
Ontario, Canada, 1989), p. %.

1



313 Abuse of Rights.

Abuse of Rights
'8
9
@ .
v
3. (Arbitrary Exercise)
Sorensen, M., Manual of public international law, (London : Mcmillan, 1968)p.
0
9 Ihid.,P.2.



3

(General Principles Of Lawju ', (N
Lauterpatch 1Oppenheim, Brownlie friedman  Kiss Kiss
0 Brownlie
n
cheng,ScemiRoulet Cheng
(Principle Of Good Faith) Certain German
Interests In Polish Upper Silesia (1926) Bin Cheng
‘ (Misuse Of Right) (Principle Of Good
Faith).."
3 Montevideo
1933 28 Geneva Convention on the High Seas 1958

Kiss, A. c., "Abuse of Rights', Encyclopedia of public intemational law 7 (1987 :

Smith, B. D, State responsibiity and the marine environment : The e of
Decision. (New York : Oxford University Press, 1970), pp. 84-85.
PHarris, D. J, Cases and materials on international law, (London : Sweet snd

Maxwell, 1992), p. 441
B 3

“ 28



3

30  UN. Confererce on the Law of the Sea 1982 (UNCLOS in) B

()
abuse of right
Sic utere tuo ut alienum non
laedas
abuse of right " "(act)
the good neighbourliness ( due diigence )
(act (omission) T

|
ic utere tuo ut alienum non laedas
(act)

(International  Element)

b 0

! Abuse ofRight

Kiss, A. c., "Abuse of Rights', Encyclopedia of Public International Law 7 (1967
112,

Lier, I. H. V., Acid rain and intemational law. (Canada : Friesen Printing, 1981)
p. 104



314 The Good Neighbourliness

The Good Neighbourliness
|
Sic utere tuo ut alienum non lagdas
Sic utere  Out alienum non leadas B
Sic utere tuo ut alienum non laedas ',

74
(N Charters)
B
(arbitrary)
opinio juris  state practice ! /
Trail Smelter Arbitration (1941), Chozow Factory Case

(1928), Temple of Preah Viheai (1962 state practice
opinio juris

Ibid, pp. 103-110.

UN Charters Article 74

Lier, . H. V., Acid Rain and International Law, p. 104. and Beyeriin, Ulrich,
"Neighbour State”,



: "(abstract principle) 2

2 ( Sic uter tuo ut alienum non
laedas )

Nicaragua (1984)

B 2625 (XXV)

"%

Good Neighbourliness

Aloid.

Amnat Wonghundit, Hydroelectric development on an inetrantional river : The
lower Mekong basin, pp. 9293,

ICJ Reports 1984 , p. 392 (.."Principle Such as Those of The Non-Use of Force,
Non-Intervention, Respect for The Independence Territorial Integrity of States 1and The
Freedom of Navigation, Continue to be binding as Parts of customary internationar Law" )

UN G.A. Resolutions 2625 (XXV), October 24, 1970,

“The Principle that states shall refrain in their international relations from the

treat or use of force against the territory inte g rity i or in any other manner Inconsistent

with the purposes of the United Nations."



5
andrassy
(physical) *
, B
(transhoundary pollution)
J
@
(2)' 1
Lier LH.V.,Acid Rain And International Law,p.109.
* Thalmann  Van Der Hydyte :
(). (Political Interference)
(2) . (Jurisdiction Interference)\mn hd
3). (M aterial Interference)
(Physical)
( Beyerlin, ] ch,

"Neighbour State".Encyclopedia of Public International Law 10(1980) : 313,

Lammers, J. G, Pollution of international watercources : a search for
substantive rules and principle of law, pp. 564-567.

Beyeriin, Ulrich, "Neighbour State", Encyclopedia of public international law 10
(1986) : 311-313.



4

Good Neighbourliness

(Consequence) (Locus standi)

Good Nieghbouiliness
Good Neighbourliness
314, Due Diligence

sic utere  Out alienum non laedas
abuse of right  good neighbourliness Due Diligence

Max Huber Palmas
(1928)

Blbid.
Dlbid,P.102



R

due diigence
(Civil Law) ki) Alabama claim(1872)
3
@)
@
3
Home Missionary. Society(1920) Due Diligence
Siena Leone
!
(Due
Diligence)”
Due
Diligence

Bledsoe, Robert L., Boczek and Boleslaw A., The International
Law Dictionary. (Oxford : Santa Barbara, 987), p. 28
Alabama Claim Case (1872)PClJ, SerA/12.



(1) . (good goverment)3
@.
3
() B
k) (force majeur)
3
The
Good  Neighbourliness International

Minimum  Standard

BLier, . H. V., Acid and international law, p. 102
Bledsoe, Robert L, Boczek and Boleslaw A., The International law Dictionary, p.
10L
Blbid.,128
* Blomeyer-Bartenstein and Horst, "Due Diigence”, Encyclopedia of public
international law 10 (1986) : 141.
Lier, I. H. V., Acid rain and international law, p. 103,



3.15. Solidarity and Equity

Solidarity and equity *

Absolute Sovereignty!!

Territorial Integrity
Principle of Solidarity and Equity

Principle of Solidarity and Equity
Oder Case(1929) 3
(PC)
* Equitable Utilization, Theory of Solidarity

Lammers, J. G, Pollution of international..watercourses ;. a search for
substansive rules and principle of law. (London : Sweet and MaxwellO, 1970), p. 578

Oder Case(1929), in Harris, D. J,, Cases and material on international law, p.
21

..When consideration is given to the manner in which states have regarded the
concrete situations arising out of the fact that a single water-way traverse or separates the
territory of more than one state... It is at once seen that a solution...has been source not in
the idea of a right of passage...But m that of a community of interest of riparian state.This
community of interest in a navigable river becomes the basis of a common legal nghts.the

essensial feature of which are the perfect equality of all Riparian States in the use of the



"(community of interestju

Solidarity and Equity 4

Lake Lanoux Aibitration(1941) 4. *
lanoux
1
! (equitable utilization)
p
Indus Case
Indus (World Bank) (Reselution)
Indus
B

4 International Law Association Report of the fifty
Second Conference Helsinki 1966

whole cause of the river and the exclusion of any preferential previleges of any Riparian
State in relation to others.”
Lier [.H.V.Acid Rain and International Law,p. 114,
Lake Lanoux Arbitration(1941), Reports of International  Arbitral Awradsin
American journal of international law 53 (1953) : 156-171
* Lanoux
! ,  Caradl
Lanoux Ariege  Atlantic
Bayonne Treaty
Lake Lanoux Arbitration (1941) In American Journal of International Law, 53
(1959) : 156-171.
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(Basin State)
/! #
(community of interest)
(lex ferenda)
L Nrighbourlingss
!
(Analogy™ 1 o, (water) ()
m
b
(lex ferenda)n
[
Mlbid., p. 113

HKlein, E, - eltschutz Im VoikertecchtUichen Nachbarrecht, (Berlin : Duncher
and Humblot, 1976), pp. 232-233. Quoted by Lier, I. H. V., Acid rain and international law,
p. 114



4

3.16. The Duty to inform

duty to inform

Mosel
(San) &
Ottmarsheim

(UN. General Assembly) o
29% (xxvm) 15 192 8

3129 (XXVM)

4GLA Committee on Legal Aspects of the Conservation of the Environment,Report
of the Committee for the Manila conference, P.24.

47\bid

BUN G. A. Resolutions 29% (XXVII) 1December 15, 1972

AUN Resolutions 3129(XXVM)



Charters of Economics Rights and Duties

1 o "5
(Recommendation)
Environment

Long-Range Transhoundary Air Pollution 1979)
) n

( duty to consult ) 2

Good Neighbourliness

B Action Plan of the Human

*

. .1979(Geneva Convention on
! 3489 (

soft law

? See Charters of Economics Rights and Duties 1930

*

1972 (Stockholm Declaration

On Human Environment 1972) !
Lier, . H. V., law, p. 121,
pid., p. 120



iy

31T, Duty to Prevent

Duty to Prevent

Trail Smetter Aibitration(1941) 8 Corfu Channel(1928) 5

Trail Smelter Arbitration

Corfu Channel Case

Duty to Prevent
soft law
1972 21 (Principle 20)

70(Recommendation 70) Action Plan of the human
Environment

BTrail Smelter Arbitration(1941), Report of the International Arbitral Awards, in
American journal of international law (1941) : 684,
HCorfu Channel Case (1928), ICJ Reports(1949), p. 4



(Unacceptable)
o)
Ottmaisheim
)
Sennwald
5
Nordic
convention 1974 3
nordic 38
D
1979 2
------- (
)
soft law

(Lex Ferenda)

Report of the UN Conference on the Human Environment, A/Conf48/14/
Rev./Stokholm, 516 June 1972, pp. 628
ILA Committee on Legal Aspects of the Conservation of the Environment,Report
of The Committee for the Manila Conference, pp. 1920
5 Ibid.
Blier, . H. V., Acid rain and international law, p. 116.
¥ bid.



318 Duty to Consult Negotiate and Co-operate

(Negotiation)
3 iy
(Negpotiation)
(PC) Fisheries Jurisdiction(1974) &
24(principle 24)
(Co-operative spirit) @
1979( )
See UN Charters Article 33

@Harris, D. J., Cases and material on international law, p. 3%,
See Principle 24 Stockholm Declaration on Human Environment

ol



5

379 ( )

Fisheries Jurisdirtion Case 1974

1972
1
. 1979 '
(lex ferenda)
Good Neighbourliness
Sic utere tuo ut alienum non laedas Abuse Of
Rights
(Terrtorial - Soveireighty)
International Element
Good neighbouriiness
Main Duty

Due Diligence Bolidarity
and Equity Duty to inform,, Duty to prevent 1Duty to consult, co-operate and negotiate
(Suppor) Good neighbourliness



32 (State Responsibility)

(temrial sovereignty)

(International Law)

(transhoundary pollution problem)

(tate responsibility)

321

lan Brownlie 1



(Juristic Entity)
(Legal
Interest)

JG. Starke

Oppenheim

H6

(Responsibity) (Obligation)
(Duty)

Brownlie, 1., Principle of public intemational law Fourth Edition , (New York
Oxford University Press, 1990), p. 433

Starke, J. G, An introduction to international law Seventh Edition, (London :
Butterworths, 1972), p. 293

Oppenheim's 1International Law Ninth Edition, Vol. | Peace Intorduction and
Part | edited by Sir Robert Jennings and Sir Arthur Watts , (United Kingdom : Longman
Group, 1992), p. 502

‘. g



(Treaty) ) (International
Customary Law) (General Principles of Law)
(Commission)
Dickson Car Wheel Case (1923)

(Treaty)
Corfu Channel Case (1928)

@ ’ "
2518 . 72,
Harris D.J. , Cases and. Materials on International Law 1 Second Edition 1
(London : Sweet and Maxwell, 1979),pp.402-406.
Sorensen M.ed 1 Manual of Public International Law, (London : Mcmillan
1968),P.533.
138,



(Municipal Law)

Responsibility)

322

3221

Old Testament

1

(Contractual Responsinilty )

“ An eye for eye and a tooth for a tooth"

(Delictual



o

Thomas Street .2 lan
Browlie 1Hall Thomas Street

lan Brownlie

Hall

32.2.2

Clyde Eagleton 1 Fauchille Rene
Demogie Eagleton

2Thomas Street 1The Foundation of Legal Liability , (New York : Northport 11906
) P.67 by Eagleton c. 1The Responsibility of State in International Law 1( New York : Krans
Reprint ,1970) P3 1"
T
Brownlie |. 1State Respnsibily Part | ..(Oxford : Clarendon Press 11983),p..
Hall, International Law 8 Th Ed., (Oxford ,1924)P50 Quoted by Eagleton c. 1
The Responsibility of State in International Law , P.5.



(Responsibilty)
FauchiUe
(Consent)
(Mutual Consent)
(Reciprocity  of
Rights and Duties)”
Demogue

(Common Interest)

3223

Eagleton C.The Responsibility of States in International Law 1( New York :
Traite’ De Droit International Public , (Paris ,1923-1925) | P.514,
FauchiUe 1Traite De Intematioanal Public , (Paris,1923-1925) | P514. Quoted by
Eagleton C.,The Responsibility of States in International Law,p.5.
Demogue R. 1Traite' Des Obligations En _Genaial,(Paris, 1925) I, Chapter I.
Quoted by Eagleton C..The Responsibility of States in Intemational Law,P.4.



(Innovation)
(Primary Concept)
Lauterpatch ~ Arechaga
(Strict Liability) 77, ' (Absolute Liability)®
! (Theory Of Risk) *
(Intent)
(Negligence)i
(Space  Objects
(Industrial Accident) (Other Hazardous Activities)
(elemeny™

. 1952 (Rome Convention On Damage Caused By Foriegn Aircraft To Third
Parties On The Surface 1952)



323
3
3231
(Treaty)
(International Customary Law) (General Principles
Of Law)
(PCI) Corfl

Channel Case (1949
)]
Chorzow Factory(1928) "

"4

(inentjw (negligence) '

Arechaga,'International Law in The Past Third Of A Century”in Recueil Des
Cours Collected Courses,Vol.159,(Paris : Academie De Droit International, 1978) : 267.

Corfu Channel Case(1949) |CJ Reports (1949) 1p.23

Chorzow Factory Case(1928), PCIJ , SERA, No9, p.2L.



bl

(Subjective Elementjd

Ago,Eagleton, Lauterpatch,Grotiusu - Oppenheim

(Intent) (negligence)
“ "( bjective
fay
(ttent) C pa)
(Faul) g (Liability Based On Fault)
e

2 Eagleton C.,The Respansibility of States in International Law, p.209.



62

( tent)
(Negligence)
N
(Objective Element)L
Schwarzenberger, Cheng,Stalkk Brownlie  Arechaga
Stark ‘
(Wiliulness) ' (Maliciously) (C pable Negligence) :
8
(Dolus) (Negligence)
(Burden Of Proaf) ‘Fault”
(Liability without
Fault)
* Starke, J. G, Law, p. 309

* Absolute Liability  Strict Liability



(Objective Element)
(Subjective Element)

3232
(Act)
Eagleton
(Individual)
(@

Pollution Damage 1969)

(Subjective Element)

(Subject-in-Intemational Law)
! ' (Individlual)

*%

3

. 199 (Brussels convention on civil liability for Oil



323.21

Geman Setflers In Poland Case (1923) '
"8l

Anzilotte

Eagleton

(War Crime) Nuremburg Tokyo
(World War )

(mass  communications)

(LauncherA
4 Quter Space Treaty 197

(

German settlers in Poland case (1923) 1PCIJ, SER. A, No. 1, p. 29.



(Act)

(hierachy)?

Grotius

Sohn

, 8
85Brownlie, |, Principle of public international law, p. 449.
¥ Garcia-Amardor, F. V., Son, L. and Baxter, R, Recent

State responsibility for injuries to aliens, p. 248,

(Omission)

(UltraviresA

Baxter

65



32322,

Arechaga

e Garcia-Mora

Arechaga, E. J., "International responsibility", in Manual of public international
Law, (1963), p. 558.

Eagleton, ¢., The Responsibility of states in interational law, p. 79.

Garcia- Mora, Internationa responsibility for hostile acts of private person
against foreign states, (1962), p. 29.



67

Grotius

Janes (1929)

Eagleton, c., The Responsibility of states in international law, p. 76.
Fenwick, International law. (London : Sweet and Maxwell, 1961), p.136. citing
Vattel, Le Droit des gens ou principes ce la loi naturelle, p. 233,



Alechaga

J

3233

Alechaga, Green  Amerasingse

Anzilotti, Zemanek  Ago



69

(Consequence)

Green

Ago
(Aliens)
(Aliens)

Alechaga

/!

(Consequence)



(Damage) ,

2
Damage) (Intangible Damage)

3.233.1 (M aterial Damage)

*k

Corfu Channel (1949)

Corfu
(Radiatuion)
Chernobyl .. 19%
1 (World War 1)
Trail Smelter (1941)
Trail
State Of Washington
* n n
( : 55, 16

khk Trail Smelter Arbitration (1941).

0

(Tangible

*%%

843947



32.3.3.2.

Mord Damage)

(

(Depostions)

1

(Intangible Or Moral Damage)

(Tangible Damage)

Corfu Channel (149)

(Tangible Damage)

(Intangible Or



[/

324

Chorzow Factory (1949

(Adequate) '
Cosmos 954
3,000,000
6,000,000
4
3241, (Restitution ; Restitutio In Integrum)
Restitution ~ Kind

(World War n)

(Monetary Compensation) (The Permanent Court of Arbitration)



(Indemnity)
Kind) ‘
(Host State) (Expropriate)
3242 (Compensation)
3243, (Satisfaction)
(Apology) (Acknoeledgement)
33

331 Trail Smelters Arbitration 1949

?

73

(Restituion In



74

. .18% Trall  British Columbia Canada
. 1906 Consolidated Mining
and Smelting Trall
| (0 7 '
10000 20,000 . 195
. 181
]
. 196
2-3
. 1928
The Citizens Protecttive Association
Trail
International Joint Commission (LJC)
1 1909%8
23 1931 1C
1 1932 350,000 JC
1 1932
02
2 JC
15 19%
1 350,000
1 1932

.. Treaty Series No.548, American journal of international law. 1910,
Supplement ; 239,



5

3
(1) 1 1932
( )
2) Trall
( )
)
(4)
%
16 198
. 1932 1 1987
78,000
1 1937
2 (Find Award)
il 1941
1 1937
1 1937 1 1940
/!
% 3
Reports of International Arbitral Awards 08, (Layden : A. . Sihoff, 1949), pp.
1907-1910.

Glbid., pp. 19481962



laedas 1 Abouse of Right (

w1 1990 (
. o

76

Sic utere tuo ut alienum non

)

Consolidated Mining



I

3.32. Chernobyl Electricity Plant Accident(1986)

2 196
2-3
28 196 Chemobyl
Iy IAEA
IAEA (DrHans Blix) 123 2% 1986
4 Chernobyl
100,000
% X
kil 23 3
1987
(UKNRPB)
EEC 1,000 3000
EEC 4
! | j I

Protectionism



78

scale

..1979
Pacta

Sunt Servanda (damage)

34, 1979
(Geneva Convention on Long-Range Tranboundary Air Pollution 1979 )

34.1.

. 1919

Svante Oden

Schwarzert] G,, The International long-range air pollution regime,"Law and State
48 (1992) : 76.



&

% I )
. 1968 18000
85,000
(Source  of
Emission) '

1972
%

(Stockholm on Human Environment 1972)

T
(Scandinavian Countnes)

/!

Fraenkel, A. A, ‘The Convention on long-range transhoundary air pollution :
meeting the challenge of international cooperation'Harvard international law journal 30
(1989) : 4%0.
Blbid.
Schwarzer, G, "The Intemation Long-Range Air Pollution Regime,Law. and
State, p. 79
Tollan, A., "The Convention on long-range transboundary air pollution," Journal
of world trade law, 19 (1985) : 616.
0



" (Stockholm Declaration on
Human Enviomnent 1972)

2 (Principle 20)

(Organisation for Economic Co-operation and
Development-OECD)

OECD
(L) Non-Discrimination
2)  Equal Access
(3)  Notification and Consultation

@) Polluter Pays Principle (PPP)

Fracenkel, A. A, ‘The Convention on long-range tranrboundary air pollution :
meeting the challenge of international co-operation, Harvard intemational law joumnal, p. 454,
OECD, Equal right of access in relation to transfortier pollution, (Paris : OECD,
1976)p. 148
“ Ibid,
TBOECD, Strengthening international co-operation on environmental protection in
transfontier regions. (Paris : OECD, 1976), p. 154,



8l

OECD
(]
3
. 1975
(Conference on Security and Cooperation
in Europe-CSCE) ' " (Security Conference)
(" ) Leonid Brezhnev
3
(Energy), (Transportation) (Environment)
Brezhnev
(International  Level) (Predominant
Topic)
(Economic Commission for Europe-ECE)
(Long-Range Transboundary Air Pollution
Problem) "
ECE (Forum)
0

OECD,'Guiding principles conceming international economic aspects of
environmental policies', (Paris : OECD, 1972)
Westone and Rosencranz, Transboundarv air pollution, (Netherlands : Martinus
Nijhoff Publishers, 1986), p. 121,
18 58
Dlbid,, P. 165
Fracenkel, A. A, "The Convention on long-range transboundary air pollution :
meeting the challenge of international co-operation."Harvard international law journal,
p. 455,



82

( ) (Eurepean Commiunly-EC) "
EC  ECE
Ik . 1979
ECE % -
342,
1979
i 2
(preamble)
A . .19m o
Good
(European Community ~ European  i0 )

Supranational Power

"One Voices"

*%

Article 2 “Tne Contracting Fortier, taking into account of the facts and
problems involved, are determined to protect man and his environment against air pollution
and shall endeavor to lim it and, as far as possible, gradually reduce and prevent air pollution

including long-range Fransbourdary air pollution.”



Neighbourliness

(Air
Pollutants)
343.
. 1979 18
b )
1) . (Definitions)
*
(AIr
Pollutants)

(Air - Pollution)

Gundling, 1'Multlatéral co-operation of states under the ECE convention on
long-range transboundary air pollution,” Transboundarv air pollution, (Netherlands : Martinus
Nijhoff Publishers, 1981), p. 18



1BArticle 2 (
WArticle 3And 4 (
1BArticle 5 (
1bArticle 6 (
17Article 7 (

(Consultations)

Duty to Consult Co-operation



85

(Framework) 18
(Bilateral) ,
(physico-chemical)
Duty
to Inform
(State
liabilty)" W1 (Rule on Damage Liability of States emitting
poliutants) 10 8
(Co-operation Theme)
Duty to co-operate State Responsibility
18 Article 10( )
Article 8 ( )

Heywood, T. ‘A, 'Environmental modification," Harvard intemational law
journal, 21 (1980) : 537.



(Preventive
measures)

(Unity)

(mechanism)
(The Co-operative Programme for the Monitoring and Evaluation of the Long-Range
Transmission of Air Pollutants in Europe  EMEP)
The Final Act of the Conference on Security

and Co-operation in Europe 1975 'The Helsinki Conference of 1975)
7.
(Executive Body) (Secretariat)
(Executive Boay) D (Secretariat)
ECE 13
(Working Groups)
EMEP
/i
344
Albid.
2Article 10 ( )
DArticle 11 ( )

DiArticle 10 ( )



(). |
(consensus)
(Ratification) 2 3
v
(Interpretation)
mualy)

(written) 0
129

HArticle 15 (
ThArticle 12 (
D7Article 13 (
1BATticle 14(
DArticle 17 (

*

() ,

Leonid Brezhnev

Helsinki Conference 1975 *

87



( )

(Receivers)
(3 (Framework)
(non-binding) (Interests)
(Co-operation)
(State Responsibility) (Customary
International Law)
(Preventive Measre)
.. 191
(2

(Framework Convention)

State Responsibility
State
Responsibility ,
( )

t  Gunding, L., "Multlateral co-operation of stater under the ECE convention on
long-range transboundary air pollution”, Transboundarv ar pollution, p. 19
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