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# # 5885994034 : MAJOR LAWS

KEYWORD: Obstacle, Criminal Proceeding of Money-Laundering, Police
Paphawin Naplengchawee : OBSTACLES IN CRIMINAL PROCEEDING OF MONEY — LAUNDERING : A STUDY OF
POLICE. Advisor: Pramote Sermsilatham, Ph.D.

This thesis aims to analyze the concepts, theories and processes of criminal prosecution on money
laundering according to The Anti-Money Laundering Act. Furthermore it focuses the criminal proceeding problems on
money laundering by police officers and analyzes to obtain appropriate legal guidelines and legal measures that could

maximize the effectiveness in conducting criminal money laundering cases.

The offense of money laundering is categorized as a criminal offense that depends on various fundamental
offenses. As a result, the authority in proceedings the offense is the important key for police officers. However, the
criminal proceedings of money laundering by police officers have still caused problems and obstacles which affect the
effectiveness of implementing The Anti-Money Laundering Act B.E. 2542 in terms of enforcing laws and shortage of police
officers who are specialized on the knowledge of money laundering laws. Although the competent officers under the
anti-money laundering law are more expert than police officer, the results of law enforcement in criminal offenses
against money laundering are ineffective. Those are not complied with The National Strategy of Prevention and
Suppression on Money Laundering and anti-financial support for terrorism during B.E. 2560 - 2564 which need to raise

money laundering criminal proceedings.

For these reasons, it is necessary and appropriate to consider changing the law in order that the officers will
be authorized to investigate criminal cases of money laundering under The Anti-Money Laundering Law and establishing
a responsible center to support this new role. In addition, we suggest legislating additional laws to expedite the money
laundering operation cases by the inquiry officer, so they are able to prosecute the criminal offender and conduct
criminal proceedings on money laundering effectively. Such legislation would contribute many benefits to Thailand,
especially the benefits in the prevention and suppression of crimes relating to money laundering offenses, leading to the

effectiveness of criminal prosecution and law enforcement that aligns to the intent of the money laundering law.

Field of Study: Laws Student's Signature ...

Academic Year: 2018 Advisor's Signature ...
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¢ George P.Fletcher, Rethinking Criminal Liability, 3rd ed., vol. 4 (Toronto: Little Brown and
Company, 1978). p. 674

? Chales W.Blau, The United States Bank Secrecy Act : A Federal Tool in the Prosecution of
Financial Crime (Tokyo, Japan: UNAFEI, 1984). p. 22
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" Joint Money Laundering Steering Group and Money Laundering (Revised), Guidance Notes for

Mainstream Banking — Lending and Deposit Taking Activities (1995).
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1. NMINSEYNANURANEIAUINTT 327, 328 WAz ®s) 329

* United Kingdom Legislation. “Drug Trafficking Act 1994-England and Wales only”. Accessed
14 December 2018. http://www.legislation.gov.uk/ukpga/1994/37/contents

* United Kingdom Legislation. “Money Laundering Regulation 1993”. Accessed 14 December 2018.
http://www.legislation.gov.uk/uksi/1993/1933/note/made

" United Kingdom Legislation. “Criminal Justice Act 2003”. Accessed 14 December 2018.
http://www.legislation.gov.uk/ukpga/2003/44/notes

*"United Kingdom Legislation. “Terrorism Act 2000”. Accessed 14 December 2018.
http://www.legislation.gov.uk/ukpga/2000/11/notes/division/2

" proceeds of Crime Act 2002, Section 340 Interpretation (11) Money laundering is an act which

(a) constitutes an offence under section 327, 328 or 329,

(b) constitutes an attempt, conspiracy or incitement to commit an offence specified in paragraph (a),

(c) constitutes aiding, abetting, counseling or procuring the commission of an offence specified in

paragraph (a), or

(d) would constitute an offence specified in paragraph (a), (b) or (¢) if done in the United Kingdom.


http://www.legislation.gov.uk/ukpga/1994/37/contents
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98 1. 139
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10 Proceeds of Crime Act 2002, Section 327 Concealing etc.
(1) A person commits an offence if he

(@) conceals criminal property;

(b) disguises criminal property;

(c) converts criminal property;

(d) transfers criminal property;

(e) removes criminal property from England and Wales or from Scotland or from Northern

Ireland.
(2) But a person does not commit such an offence if

(@) he makes an authorised disclosure under section 338 and (if the disclosure is made before
he does the act mentioned in subsection (1)) he has the appropriate consent;

(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;

() the act he does is done in carrying out a function he has relating to the enforcement of
any provision of this Act or of any other enactment relating to criminal conduct or benefit
from criminal conduct.

(3) Concealing or disguising criminal property includes concealing or disguising its nature, source,

location, disposition, movement or ownership or any rights with respect to it.
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" Proceeds of Crime Act 2002, Section 338(1) Authorised disclosures For the purposes of this Part a
disclosure is authorised if
(@ it is a disclosure to a constable, a customs officer or a nominated officer by the alleged
offender that property is criminal property,
(b) it is made in the form and manner (if any) prescribed for the purposes of this subsection by
order under section 339, and
(c) the first or second condition set out below is satisfied.
1 Proceeds of Crime Act 2002, Section 328 Arrangements
(1) A person commits an offence if he enters into or becomes concerned in an arrangement which
he knows or suspects facilitates (by whatever means) the acquisition, retention, use or control of criminal
property by or on behalf of another person.
(2) But a person does not commit such an offence if
(@) he makes an authorised disclosure under section 338 and (if the disclosure is made before
he does the act mentioned in subsection (1)) he has the appropriate consent;
(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;
(c) the act he does is done in carrying out a function he has relating to the enforcement of
any provision of this Act or of any other enactment relating to criminal conduct or benefit

from criminal conduct.
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106 Proceeds of Crime Act 2002, Section 329 Acquisition, use and possession
(1) A person commits an offence if he
(@) acquires criminal property ;
(b) uses criminal property ;
() has possession of criminal property.
(2) But a person does not commit such an offence if
(@) he makes an authorised disclosure under section 338 and (if the disclosure is made before he
does the act mentioned in subsection (1)) he has the appropriate consent;
(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;
(c) he acquired or used or had possession of the property for adequate consideration.
" proceeds of Crime Act 2002, Section 334 Penalties A person guilty of an offence under section
327, 328 or 329 is liable
(@) on summary conviction, to imprisonment for a term not exceeding six months or to a fine not
exceeding the statutory maximum or to both, or
(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years or to a fine

or to both.
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"% Criminal  Information  Bureau.  “National  Criminal Intelligence  Service”.  Accessed

14 December 2018. http://www.criminalinformation-agency.com/article.php?article=63
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"% National Criminal Intelligence Service, National Criminal Intelligence Service Annual Report and

Accounts 2005-2006 (LONDON: The Stationery Office 2006). pp.2-27.
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" Andrew Ash Worth, The Criminal Process : An Evaluative Study (Oxford: Clarendon Press, 1994).
p.50.

111 Fairchild and Erika S, Comparative Criminal Justice System (Belmont, California: Wadsworth
Publishing, Inc., 1993). pp. 47 - 48.

"' David Johnson and Kittipong Kittayarak, "Prosecution Systems in Seven Countries: A Comparative

Analysis," 15aN5TR@RS 25, no. 4 (Wi 635.
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2539 (. 58.
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e The Code for Crown Prosecutors, February 2010, Article 3.2, Prosecutors must ensure that they
have all the information they need to make an informed decision about how best to deal with the case. This
will often involve prosecutors providing guidance and advice to the police and other investigators about line
of inquiry, evidential requirements, and assistance in any pre-charge procedures throughout the investigative

and prosecuting process. However, prosecutors cannot direct the police or other investigators.
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" Financial Action Task Force (FATF), Anti-Money Laundering and Counter-Terrorist Financing
Measures in United Kingdom - Mutual Evaluation Report 2018. p. 7.
! bid. p. 58.
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Financial Crimes Enforcement Network. “FinCen”. Accessed 16 December 2018.

http://www.fincen.gov/resources/law-enforcement-overview
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e Financial Crimes Enforcement Network, Annual Report Financial Crimes Enforcement Network

Fiscal Year 2011. pp.1-67.
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" Criminal Division, Department of Justice. “Asset Forfeiture and Money Laundering Section

(AFMLS)”. Accessed 16 December 2018. http://www.usdoj.gov/criminal/afmls
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131 ) . . o
Cole et al., The American System of Criminal Justice (Belmont, California: Wadsworth/Thomson
Learning, 2001). pp.27-29.
32 ¥ v £y a A ¢ & oA 0w _a ¢
WA ﬁ‘qiyam, ﬂiamumsqmiimmnmzmL‘LJ'%'%JULﬁEJ‘U, funATIN 1 ed. (NTUNWUIIUAT: EIUNAUN

gnslnena, 2554). v 7.
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136 _. . . . . . . .
Financial Action Task Force (FATF), Anti-Money Laundering and Counter-Terrorist Financing
Measures in United States - Mutual Evaluation Report 2016. p. 67.
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" The French Penal Code Article 324-1

Money laundering is facilitating by any means the false justification of the origin of the property or
income of the perpetrator of a felony or misdemeanour which has brought him a direct or indirect benefit.

Money laundering also comprises assistance in investing, concealing or converting the direct or
indirect products of a felony or misdemeanour.

Money laundering is punished by five years' imprisonment and a fine of 375,000.

10 The French Penal Code Article 131-1
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1. Traitement du Renseignement et Actions contre les circuits financiers

clandestins ( TRACFIN )
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** The French Penal Code Article 131-3
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2. Autorité de surveillance prudentielle et de resolution ( ACPR )
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