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# # 5886032434 : MAJOR LAWS
KEYWORD: Liberty to engage in an enterprise, Liberty, Constitution of the Kingdom of Thailand, Right and
Liberty
Sukritta Chatporntanadul : THE LIBERTY TO ENGAGE IN AN ENTERPRISE UNDER THE CONSTITUTION OF THE
KINGDOM OF THAILAND. Advisor: Assoc. Prof. Dr. NARONGDECH SRUKHOSIT

This thesis aims to study whether the Constitution of the Kingdom of Thailand B.E. 2560, which has no express

provisions regarding the liberty to engage in an enterprise, actually recognizes and protects such liberty.

It is found in this study that the liberty to engage in an enterprise is an integral part of the liberty to engage
in an occupation, which is expressly guaranteed in Section 40 of the Constitution B.E. 2560, for the following reasons.
Firstly, previous constitutions had clearly recognized the former together with the latter. Secondly, by observing Thai
judicial decisions, which were delivered during the period before the promulgation of the Constitution B.E. 2534, when any
earlier constitution having not mentioned the liberty to engage in an enterprise therein, and the period under the
Constitution B.E. 2534, the Constitution B.E. 2540, and the Constitution B.E. 2550, when these constitutions having
recognized expressly the liberty as such, it is found that Thai judiciaries, i.e. the Supreme Court of Justice, the Supreme
Administrative Court and the Constitutional Court, have protected the liberty to engage in an enterprise along with the
liberty to engage in an occupation without distinguishing one from the other. Thirdly, in comparison to German, French
and South Korean courts’ relevant and comparable judgements, those courts do not differentiate these two liberties from
each other. Moreover, the liberty to engage in an enterprise is protected by those courts through relevant constitutional
provisions, in particular, a provision guaranteeing the liberty to engage in an occupation. Fourthly, in a case where the
former is, in my view, deemed to be protected under the provision guaranteeing the latter as such, it should imply further
that grounds for restricting the latter under Section 40 paragraphs two and three of the Constitution B.E. 2560 should also
be regarded as those for restricting the former as well. This is the strength of recognizing the liberty to engage in an
enterprise as a sub-liberty or an implied liberty of the liberty to engage in an occupation, which provide more rigorous
protection thereto than the recognition of the former as a general liberty of actions guaranteed in Section 25 of the
Constitution B.E. 2560. Lastly, given the rules of statutory interpretation, the protection given to the former under the

liberty to engage in an occupation would be more beneficial thereto.

For these reasons, although Section 40 of the Constitution B.E. 2560 recognizes merely the liberty to engage
in an occupation without explicit referring to the liberty to engage in an enterprise, the latter is, in my view, impliedly

recognized and should be protected by the Constitution.

Field of Study: Laws Student's Signature ...

Academic Year: 2018 Advisor's Signature ........ccccceeeererene.
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% Article 6

1. The States Parties to the present Covenant recognize the right to work, which includes
the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts,
and will take appropriate steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to achieve the full
realization of this right shall include technical and vocational guidance and training programmes,
policies and techniques to achieve steady economic, social and cultural development and full and
productive employment under conditions safeguarding fundamental political and economic
freedoms to the individual.

 The Office of the High Commissioner for Human Rights (UN Human Rights), STATUS OF
RATIFICATION INTERACTIVE DASHBOARD [online], Available at: http://indicators.ohchr.org [Accessed 3
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% Article 2 [Personal freedoms]

(1) Every person shall have the right to free development of his personality insofar as he
does not violate the rights of others or offend against the constitutional order or the moral law.

(2) Every person shall have the right to life and physical integrity. Freedom of the person

shall be inviolable. These rights may be interfered with only pursuant to a law.
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** Article 12 [Occupational freedom]

(1) Al Germans shall have the right freely to choose their occupation or profession, their
place of work and their place of training. The practice of an occupation or profession may be
regulated by or pursuant to a law.

(2) No person may be required to perform work of a particular kind except within the
framework of a traditional duty of community service that applies generally and equally to all.

(3) Forced labour may be imposed only on persons deprived of their liberty by the
judement of a court.

% Aharon Barak (Translated from Hebrew by Doron Kalir), Proportionality Constitution Rights
and their limitations, p. 179-180.

% Article 1 [Human dignity — Human rights — Legally binding force of basic rights]

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all
state authority.

(2) The German people therefore acknowledge inviolable and inalienable human rights as
the basis of every community, of peace and of justice in the world.

(3) The following basic rights shall bind the legislature, the executive and the judiciary as
directly applicable law.

*" Article 19 [Restriction of basic rights — Legal remedies]

(1) Insofar as, under this Basic Law, a basic right may be restricted by or pursuant to a law,
such law must apply generally and not merely to a single case. In addition, the law must specify
the basic right affected and the Article in which it appears.

(2) In no case may the essence of a basic right be affected.

(3) The basic rights shall also apply to domestic artificial persons to the extent that the
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nature of such rights permits.

(4) Should any person’s rights be violated by public authority, he may have recourse to
the courts. If no other jurisdiction has been established, recourse shall be to the ordinary courts.
The second sentence of paragraph (2) of Article 10 shall not be affected by this paragraph.

% 55,39 FIALLUR, wé’ﬂmiﬁugmﬁw% LS AN LLazﬁﬂﬁﬂ%'mmLﬂuwwému%’gﬁﬁsw@‘mﬂ,
(NFUNNUVILAT: Tayayn, 2543), i 192,

*? Aharon Barak (Translated from Hebrew by Doron Kalir), Proportionality Constitution Rights

and their limitations, p.180.
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directly applicable law.
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