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# # 6085976234 : MAJOR LAWS
KEYWORD: cross-default

Norarat Theeranukoon : Legal Consequence of Cross-default Clauses. Advisor: Prof. Sanunkorn Sotthibandhu, Dr.Jur

Cross-default clause is executed by agreement between the parties thereto. Its essence is to put the debtor’s default
on any agreement to another agreement so as to protect the benefit of creditors to have equal right in demanding the debtor for
repayment at the same time when a debtor is in default on another obligation. The Cross-default clause is used in many types of
agreement but its legal consequence is not clear so it results in the legal problems on enforcement of contractual obligations and

liabilities of the parties as well as the relevant third parties guaranteeing the obligations of debtor.

This thesis is to study the legal consequence of the Cross-default clause in Thai legal system in accordance with the Civil
and Commercial Code, the Unfair Contract Act B.E. 2540 and the Consumer Protection Act B.E. 2522, including related rules, notifications
and legal principles. However, a case of creditor in default, contract of international association, contract for sale and purchase of
securities and administrative contract are not included herein. The studies also focus on foreign laws as a guideline in analyzing the
legal consequences of the Cross-default clause. Under laws of New York, the United State of America, the Cross-default clause is
enforceable because the contractual liability is in line with strict liability principle so the parties to agreement shall be liable to what
they agreed. But, according to bankruptcy law, the Cross-default clause will be enforceable to the agreements only if such agreements
are related and indivisible. Under laws of Federal Republic of Germany which is one of the important prototypes of codification of Thai
Civil and Commercial Code, it is found that the principle of civil liability is based on the fault principle which is legislated in the German

Civil Code clearly. But there is no specific legislation on enforceability of the Cross-default clause.

According to the studies, the Cross-default clause specified the different rights and liabilities of the parties from those
prescribed by laws, for example, a debtor has to perform the obligations before due date, a debtor will be in default automatically
without the delay payment or a debtor shall be liable to obligations without fault. Additionally, the problem on enforcement of Cross-
default clause which has no threshold is found that it results in unfair and unreasonable burden in obligations against the debtor. In
this regard, the author proposes the conditions of Cross-default clause that it should be applied up to the point where it is fair and
reasonable as the case may be, by considering the relevance conditions of those agreements and also proposes the interpretation to

determine such conditions so that the Cross-default clause will be reasonably and fairly applied for both parties to the agreement.

Field of Study: Laws Student's Signature ...
Academic Year: 2020 Advisor's Signature ...,
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! Cross, adj. “applied to various demands and proceedings which are connected in subject-matter,
but opposite or contradictory in purpose or object” Black’s Law Dictionary.

Z Default, n. “the omission or failure to perform a legal duty or to observe a promise or discharge
an obligation or to perform an agreement” Black’s Law Dictionary.

® 30 WAsYUAT, Nanngraeuns dnwasliinssuuasni, AUNATIN 2 (NFANN2: AMENTTUNTENLILAE

98 AMZRAAIEAST UMINYIFYTITUANERS, 2522), N 27.

N

AnAdna Usnd, "Jgmnisitaszilassadisannusuiiananiiazdnsuenidndygr," Tu no U 919138

W1y, (NFENN: AniedifFnans unIne1ausIumans, 2558), i 227.

* AUNAUNAIANTIAITUN N8, "Cross Default Tumsiansvil" [paulay] wWidwile 22 &aniAu 2560.

WIATIN: www.thaibrma.or.th/E N/Investors/Individual/Blog/2017/22082017.aspx
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WEAIN1EU 2560. WIETIN: http://www.csel.ago.go.th/index.php/th/2014-08-20-03-34-10/124-cross-

default-clause
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"Tanas $iunng, A18U18UsENaN)MNEWNILALNEYY NOINEaNBUENT, NUNATIA 11 (NFRNN:
JAUsTaUINTg, 2556), N1 161.

® G.H. Treitel, Remedies for Breach of Contract: A Comparative Account (Clarendon Press, 1988), p.

8.
? Charles F. Hemphill and Judy A. Long, Basic Business Law, Second ed. (Englewood Cliffs, New

Jersey: Prentice-Hall, 1984), p. 115.

' Jeffrey Lehman and Shirelle Phelps, West's Encyclopedia of American Law, Second ed. (Gale,

2004), p. 27.
! Guenter Treitel, The Law of Contract tenth ed. (London Sweet & Maxwell, 1999), p. 14.

2 Ewan Mckendrick, Contract Law, seventh ed. (Oxford University Press, 2016), pp. 389-391.
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Where the performance becomes impossible in consequence of a circumstance for
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performance, demand compensation for non-performance of the entire obligation, if he has no
interest in the partial performance...

?'German Civil Code (1900) section 275

The debtor is relieved from his obligation to perform if the performance becomes
impossible in consequence of a circumstance for which he is not responsible occurring after the
creation of the obligation.

If the debtor, after the creation of the obligation, becomes unable to perform, it is
equivalent to a circumstance rendering the performance impossible.
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! Japanese Civil Code (1898) Section 415
If an obligor fails to perform consistent with the purpose of its obligation, the obligee shall
be entitled to demand damages arising from such failure. The same shall apply in cases it has

become impossible to perform due to reasons attributable to the obligor.
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135 o575 eI, ﬂg%mwﬁ: wanshaly, nii 66.
136 Jpafieni, nin 65.
" The University of Texas at Austin School of Law, "Bghz 11, 80 I. Civil Senate (I Zr 140/52),"
[Online] Accessed: 20 October 2020. Available from: https://law.utexas.edu/transnational/foreign-
law-translations/german/case.php?id=931
1% German Civil Code (2002) Section 241 Duties arising from an obligation

(1) By virtue of an obligation an obligee is entitled to claim performance from the obligor.
The performance may also consist in forbearance.

(2) An obligation may also, depending on its contents, oblige each party to take account

of the rights, legal interests and other interests of the other party.
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3% German Civil Code (2002) Section 280 Damages for breach of duty

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand
damages for the damage caused thereby. This does not apply if the obligor is not responsible for
the breach of duty.
19 Oda Hiroshi, Japanese Law, p. 138.
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2 Thomson Reuters, "Event of Default,” [Online] Accessed: 20 October 2020. Available from:
https://content.next.westlaw.com/Document/I03fdd6ebece311e28578f7ccc38dcbee/View/FullTex
t.html?contextData=(sc.Default)&transitionType=Default&firstPage=true

® Rizky Raditya Lumempouw, "Cross-Default Provisions: Borrower Beware," [Online] Accessed: 10
October 2020. Available from: https://www.nyujlb.org/single-post/2018/12/17/Cross-Default-
Provisions

* Christine E. Connelly, Aron Friedman, and Mark Inzetta, Basics Track: Franchise Default and

Termination - Best Practices to Enforce the Contract and Protect the System (Washington, DC:

International Franchise Association, 2016), p. 24.
> Stephen R. Kruft, "Cross-Default Provisions in Financing and Derivatives Transaction," Banking Law

Journal: 217.
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¢ Kathleen M. H. Wallman, "The Politics of Default: Politically Motivated Sovereign Debt and

Repudiation," Texas International Law Journal: 478.

" Ebo Coleman, "Cross-Default Confusion " International Financial Law Review (1997): 49.

8 Stephen R. Kruft, "Cross-Default Provisions in Financing and Derivatives Transaction," Banking Law
Journal: 217.

° Lee C. Bucheit, "How to Negotiate Cross-Default Clauses," International Financial Law Review

(August 1993): 28.

91 aw Insider, "Cross-Default Sample Clauses," [Online] Accessed: 1 January 2018. Available from:
https://www.lawinsider.com/clause/cross-
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' 15.07 Cross-Default. Except for a default or termination of any Area Development Agreement
consisting solely of Area Operator’s failure to meet the development schedule thereunder, any
material default not timely cured by Area Operator 1) under the terms and conditions of this
Agreement, any Lease, or other agreement between Franchisor (or its Affiliate) and Area Operator,
2) of its obligations to any advertising Cooperative of which it is a member, 3) under any agreement
with any vendor or supplier of Franchisor Proprietary or Non-Proprietary Products, 4) under the
Lease for the Premises or 5) under any agreement with any construction suppliers, product supplier
or service providers, shall be deemed a material default of this Agreement and each and every
said agreement. Furthermore, in the event of termination, for any cause of this Agreement or any
other agreement between the parties hereto, Franchisor may, at its option, terminate any or all
said agreements.

2 law Insider, "Cross Default," [Online] Accessed: 20 October 2020. Available from:
https://www.lawinsider.com/contracts/2Lg37svglDMFJmMVOWYRsMN/styrochem-u-s-ltd/office-
lease/2004-09-03#cross-default

" Cross Default. An Event of Default under this Lease shall be an Event of Default under the Existing
Lease and a default under the Existing Lease which remains uncured beyond the time periods for

cure under the Existing Lease shall be an Event of Default under this Lease.
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178930 (New York State Legislature) Ing Consolidated Laws of New York Wudseuna

% The Uniform Law Commission, "Uniform Commercial Code," [Online] Accessed: 24 June 2021.
Available from: https://www.uniformlaws.org/acts/ucc

1> Robert N. Corley et al., The Legal and Regulatory Environment of Business, tenth ed. (New York:

Mcgraw-Hill College, 1995), p. 248.
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16 Georgetown Law, "Consolidated Laws," [Online] Accessed: 23 June 2021. Available from:
https://guides.ll.georgetown.edu/c.php?g=2772428p=1849404

"[Clontract liability (ManadaususanIudayayn) is strict liability. It is an accept maxim that pacta
sunt servanda, contracts are to be kept. The obligor is therefore liable for damages for breach of
contract even if he is without fault.” in Restatement (Second) of Contracts ch.11 (introductory note)
7 The American Law Institue, "Frequently Asked Questions," [Online] Accessed: 23 June 2021.
Available from: https://www.ali.org/about-ali/fag/

8 Alan B. Morrison and New York University School of Law, Fundamentals of American Law (New

York Oxford University Press, 1998), pp. 202-203.
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' Brain A. Blum, Contracts: Example & Explanations, Fourth ed. (United States of America: Wolters

Kluwer, 2007), pp. 30-31.
% Restatement (second) of Contracts, Section 206 (2)

When performance of a duty under a contract is due, any non-performance is a breach.

“! Brain A. Blum, Contracts: Example & Explanations, pp. 12-13.

22 Richard Posner, "Let Us Never Blame a Contract Breaker," in Fault in American Contract Law, ed.

Omri Ben-Shahar and Ariel Porat (Cambridge: Cambridge University Press, 2010), pp. 6-7.
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1) Af River Terrace Assoc., LLC v. Bank of N.Y., 2005 Turna ﬁ ANMERN '%Jg

[y

awesn 1ag River Terrace Associates, LLC, (lanf) anawindeysy1iiu Bank of New York

o

waruSunlulaaAe BNY Capital Markets, Inc. (311891 9@89) L1 DN15ALEUNITIATING

2 New York City Bar, "Contract Litigation: Breach of Contract," [Online] Accessed: 10 October.
Available from: https://www.nycbar.org/get-legal-help/article/business-and-corporate-
law/contract-
litiation/?gclid=CjwKCAjwlID8BRAFEiwANUOK1bar7LcNQxGCIMopFCrDWdknVoQsrx3ldb-
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" Guenter Treitel, Remedies for Breach of Contract : A Comparative Account (Oxford: Clarendon

Press, 1988), pp. 8-9.

% American Bar Association, "New York Annotations to Restatement of Contracts " American Bar
Association 15, 4 (April 1929): 233.

“ Guenter Treitel, Remedies for Breach of Contract : A Comparative Account, p. 9.

" New York City Bar, "Contract Litigation: Breach of Contract."
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(@) A voluntary case under a chapter of this title is commenced by the filing with the
bankruptcy court of a petition under such chapter by an entity that may be a debtor under such
chapter.

(b) The commencement of a voluntary case under a chapter of this title constitutes an
order for relief under such chapter.

“ Alan Resnick and Brad Eric Scheler, "From the Bankruptcy Courts: The Effect of a Cross-Default

Provision on the Ability to Assume an Executory Contract or Unexpired Lease," Uniform Commercial
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! Kopel v. Campanile, 232 B.R. 57, 64 (Bankr. E.D. N.Y. 1999).



99

v
a ad

Uselowide® oils avsigniusesiaglignirdavierhausiludgvidongraneduuonain

[

1% = Y wvall ¥ o ) [ =~ d' v o w
norueauavare s Tyl sSwdundannismuning 365 () Fesvyleulauaztadnin

avgvesgnuilly 2 n3dl Ais maNIRT 365 (b) ke (o) ATeazidunsialil

'
v o

1037 365 (f) Yeyed@an“viuusnirinnualilueyuingi (b) uae (o) Wiawng

[ [
4 A s

1 Yervuadyantudnaile o viedyggi@evegnuil viselunguungasivuaving 3119
g U fala a

wsermuadaulanisleudnsisendowesdygfiinuunau s midnauiindnswdtians

TowdnsisenTosdyainnanilaniy (2) veseyunsiil..”

v LY a o

WA51 365 (b)(1) Uayefdin“...nsdlniinsiatnludyervesgnuil 19minau

oo

FnEnsngldanssuendynifngns viuus o vasefiSuiendyantiu Wmnaufiing
ning (A) uilendelimsusosiamdnanuiinenindazunluriodeisiniiednningn
(8) wnldAndemenielimiuserinavealdandemediduiituduinannisindaliun
Bwillaglaldndn () T3 use9T19s U TR L&y

119191 365 (0)* UgyaiAdn “amdnauivindningluddnsidensuenvie
Toudnsisensosniu ”zyﬁywaaaﬂm L& yafanannagssyriunsadianislaudns

SenfommFermungsuraunues wall mnlinsdllansaivilsdswialull

*? NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 (1984).
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debtor, whether or not such contract or lease prohibits or restricts assignment of rights or
delegation of duties, if

(1) (A) applicable law excuses a party, other than the debtor, to such contract or lease
from accepting performance from or rendering performance to an entity other than the debtor or
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rights or delegation of duties; and

(B) such party does not consent to such assumption or assignment; or

(2) such contract is a contract to make a loan, or extend other debt financing or financial
accommodations, to or for the benefit of the debtor, or to issue a security of the debtor; or

(3) such lease is of nonresidential real property and has been terminated under applicable

non-bankruptcy law prior to the order for relief.


https://advance.lexis.com/document/?pdmfid=1000516&crid=3eefa480-b20a-444d-8f4c-31dc15873528&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A528R-38K0-0273-B02D-00000-00&pddocid=urn%3AcontentItem%3A528R-38K0-0273-B02D-00000-00&pdcontentcomponentid=374960&pdteaserkey=sr1&pditab=allpods&ecomp=byvLk&earg=sr1&prid=c95bf465-27e5-4986-8daf-b6c5a4ee8ac3

100

| v =] 1o v [ a va

1) A nguueUyaain wantlddaessunisuguanudyyivse

PN

UFtAnhludyaunyaraduuenaingnviviedunugnuil liidygazimuarunie

AR

Pienislewansuselamuuaguiinisunulivield uas

®  Adyyedndrendaiulilaliaiugueeulunisiden
UURmudyevseloudygy wse

(2) Ty duludgygientsiiuiunienisszaunulaenisiiutu

vienasuuignuil vielenseanudnuseiuesgnvil vie

[
[ [

(3) "’zy,tmLsu"]%aaam%w%“wéﬁlﬂﬁdLﬁami@gjmﬁ’a LazQnLaNd Yy

mmﬂg‘wmEJaﬂwa%uuaﬂmﬂﬂgwmaé’masmEJﬂ'auﬁﬁﬁﬂﬁﬁumﬂam’wﬁﬂmﬁ?ﬁwﬁ”

)

119151 365 (b) Unyel# Lwaﬁmiaaﬁmﬁimaﬁmumﬁaulﬂﬁanwﬁ 15Ul

A1l @/@)Wﬁﬂ Laaﬂi‘UL’EJW(5]’eJ‘L‘Uﬁ]‘L!LG]EJQ"IU’JUﬂE’J‘ULLaw@?NﬁL%%aﬂUiuﬂU@EJ’NL‘WEJﬂ‘W@ﬁWWSUﬂ’]S

a =

U URnudyanluewian® d1aannsingnuiiufiaslisuien ”ﬁgﬁym 3neiald \flesaniina

[ [ [y

wdgeyrninanianvagufenunidaliidndnusziudu 9 lunszuiunisiiansunng

—2

auazae Lol miaudyaraglasutissuillaonvsiuidmidalidvdnusziudunazas
Igsutrsgniuauisdiy mudrwuingranefmuali®

uenantiu Beululumssuienisufiimudyadatmunindognmiiden

1% (% ' [%
U 14 U 6 A v a = U

Sudyuaignuiniaininnuivingninddeudenuns@nsuasninnaudy iy

o

< [

Ve agidenianzdnsniduuslewililad® uasdedrdndinanildgnvengdanldlunsdl

o

ndyavihiudunarsatuuaiinaulnlunsujuinelddyaniesiu fegnuiazdesiu
dyatuiomn sxdonuadyalndyamislls

TurazAu19ns1 365 () MUUATDINNAANTVDUINNUNINURRNENTNE NS0

e & o a a a Y] )~ a ¢ | = a 2
QﬂMUIUﬂqiLaE]ﬂiUL@WMi@I@uaWﬁﬁ]’m EUEUN W']ﬂllWi]G]ﬂ']im@EJ’NI@IE)EJ'NWUQIU&‘U?%W]?@@

“ Eagle Ins. Co. v. Bankvest Capital Corp., 360 F.3d 291, 296 (1st Cir. 2004).
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2 Norbert Horn, Hein Kotz, and Hans G. Laser, German Private and Commercial Law: An
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%8 Basil Markesinis, Hannes Unberath, and A. Johnston, The German Law of Contract: A Comparative

Treatise, p. 386.

* Norbert Horn, Hein Kotz, and Hans G. Laser, German Private and Commercial Law: An

Introduction, p. 112.

100 Basil Markesinis, Hannes Unberath, and A. Johnston, The German Law of Contract: A Comparative

Treatise, p. 446.
" Ibid., p. 386-387.

%German Civil Code (2002) Section 280
(1) If the obligor breaches a duty arising from the obligation, the obligee may demand
damages for the damage caused thereby. This does not apply if the obligor is not responsible for

the breach of duty.
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(2) Damages for delay in performance may be demanded by the obligee only subject to
the additional requirement of section 286.
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1% German Civil Code (2002), Section 276
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1% Reinhard Zimmermann, The New German Law of Obligations (Oxford: Oxford University Press,

2010), pp. 51-52.
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