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# # 6086023334 : MAJOR LAWS

KEYWORD: private hospital, medical liability, torts, Section 426
Werinorn Manphan : PRIVATE HOSPITAL’S LIABILITY FOR TORTS COMMITTED BY PHYSICIANS. Advisor: Prof. Sanunkorn
Sotthibandhu, Dr.Jur

Although Thailand has a system to cure patients who are harmed from receiving medical treatment, the support from
the National Health Insurance System alone is not enough to heal all the damages. Therefore, when medical errors occur in private
hospitals, the victims decide to claim compensation from private hospitals and physicians. The author found several issues which
should be studied such as the problem of private hospital’s liability for torts committed by physicians, the problem of recourse rights
against physicians by private hospitals, and the problem of medical treatment consent. The author will analyze the current applicable

law as a guideline for solving the problems. This will lead to the further development of Thailand's health care system.

According to the study, Thailand currently has no law that specifically stipulates medical liability. Therefore, the
provisions of the Civil and Commercial Code would apply for consideration of the civil liability of private hospitals and physicians
towards patients. Private hospitals, as employers or principals, may be liable for torts committed by physicians. However, when the
private hospital paid compensation to the patient, the private hospital can exercise the right of full recourse against physicians
thereafter. As a result, the physicians would be liable for the damages in an amount greater than the actual fault or liability. Meanwhile,
in England, if the private hospital is an employer or a principal, the private hospital cannot exercise the right of full recourse against
physicians. The private hospital would have only the right to claim partial reimbursement from physicians according to the part of their
fault. In addition, the author found legal problems relating to the corporate liability and the applying of Section 427 in the case of an
ostensible agent which the current applicable law is not sufficient to solve those problems. Concurrently, in France and Italy, when
encountering problems in applying general laws to medical malpractice cases, it began to lay down regulations to stipulate medical

liability and develop a medical liability insurance system to increase the efficiency of damage management.

The author, therefore, proposes the solutions to the problem by enacting specific laws on medical liability. In case that
no specific law has been enacted and the Civil and Commercial Code is applied, the author suggests that recourse rights should average
the liability of private hospitals and physicians in the same way as the victim was guilty under Section 223 and, even if the torts
committed by the physician's negligence, private hospitals should not have the right of full recourse against physicians on the same
concept as the Civil Liability of Officers Act B.E. 2539 (1996). The author also proposed to consider the relationship between private
hospitals and physicians under the juristic person's representative principle, establish a fund system to heal damages resulting from

medical treatment, including proposing private hospitals to afford medical liability insurance for their physicians.

Field of Study: Laws Student's Signature ......ocooccveerrieeinnes
Academic Year: 2020 AdVisor's SIgnature .........ccceceeueeunens
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3.1 nguangdnge

3.1.1  szuumsiusnsmensunndvesdenge

o

dangululszimadunuuessgadannisiiddn ssuuguainaesdingmiussuy
] < " = v oa <
TEUVANSITUFULUULUALAIY (comprehensive health system) wiaaiaan1staNgULuy
IS Yo U A U a 1 88 Y a

walemnauagldsumsnwineualagldideauinisednaanenia® ssuunisliuinig
NINSUNNE V0989 wog NelANITALATINTENTIAETITUEY TadlBaAnIUTNITHVA N
We1f (National Health Service : NHS) 1luesdnsuanlunisdnszuuguaniliuinig
ag19nsaUAguAvUsTINTluUsEIMASIN W InNn na1Ae Sgazidurdaniuinismig
Nsunnduazinganaulnuysa ik dunulssisu audsdlvdyvieidessnaing

HereanmsTuuinmamenswnmg lnedissuunsyaweandeneliungUae nalndfgyd

Mlvsganusairlyguanazusmsdanisiie v nisavnmdmiuussyrvunnay

a

®anaus $auidnsAad, 'n1susussuvauain: Usvaunisalann 10 Ussina’ (Auzinduyaans

PAINTUNINIRY, 2553), 11 20-30.



95

v v v

Ingamzegvgroslania tnalsameruadlngTudingudulsmeiuialuniaiyddin
n3gNTIasITNg”’

nssuuIMIIanIsunmgludsnguiy ivualigUededlunuwnmddseandnu
(family doctor) Nau Ua9N190529TLAUUAIUNNIUTEIUUIzd IR o LR T anune iy
Isanenunaiiod15unssne T uunmE i envganieng (specialty) auaududuves
Lspsioly ludrwveinsdsdesn wmdasduddeluludseuaslviiUaelusueniuuee
(pharmacist) 31nLaduns vilinsldusnisnenisunmduaglsameruianiuugdieusnuag
wuughelulideanlddngla o

wondNil JLiden1eann1sidnsuuInisnesnisunngludenguaiunsaiienies
' I3 a ' a % a ¢ a . . ¢
AYALYEANDIANTUINITHUAMWMITR balaglidsaafigalaiuiia (no fault liability) 89ANs
USNSEUNNUIIYI AR TURATEUA DA EE MEN1IMTLINE 1AgATOUARNAINTURARIN
Uszammiduiaenazn sy aAnusuretlinanuleuievesziisendn NHS indemnification
wagwaranan 3 Usen1she wimdidunsndiauaznisussiivaulasulueugndslasunis
Aanieinagliiinnisnseviiidanaln Wedaudemeduiufndnslasuaivaye

a ¢ R a v b e ' = 2 29()

warAUEANa1An sk dudsiewing mssiinlietalsendula

dmuA1vaLreiSend1 NHS medical compensation 83ANTUINITAUNINUIYIR

v = & a A ° = 9 o a oA

gyaldliianzainudsmeidutuinenisasalinludagdunarlusuian srudaduiite
NALNUANILEEEINNTTUUINITN NN SWNNELViNTLY

agalsinnu uddenguaziinmsihsyuunisvaseanudsmelaglddessuRnuilanu
AU NLATUEEMIEINAINAMUHANGIAN1INTUANGAIUANE1ILTTIY WA INNTTAN
WuUIWINIANNEANAIANIEANEEMIEAINNTTTNY sewmaTknnguaauseiase il

A aa [ o 4 o a & 1 1 < a a
nInsIanseitadelse vinlinissnelsalianain LLWV]EJEJ@NQﬂﬂENiENLUUﬂﬂUﬁﬂ'ﬁVI']Q

nsunnglaguiu Fauumiansssiuteinnusssingudiulnguaidenldnszuiunisseiv

* gagns YA, "SEUIANUSTUULUINTUAMUTEINASINgEE... M lulsendalne (neuil 1),

N33 UUUIMIUgUTuALNYAIEaNTATEUATY tauT 1, (WerRnew 2551- NUANTUS 2552): 56-66.
P Ynadasd lBuAwm, "n1siesafuIn1svisnisunmdludinge,” gann waui 2 9 58, (nguaiau-
AaNIn

A9AN 2554): 149-170.
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JoNwmmiaden (alternative dispute resolution) tunan winluuszaunagusanagld

nszUIuNIsERssIuMeeauwwInieaniing

3.1.2  ANMUSURAYRLITINEIUNALNYUANUNY NNEDING W

nsftesnfusluszUUNYMNEBINg BaziiasaAusURaazavuuluiuam

{ [y

U a o " A v U a1 N o o I Y v a
TFUARRNINEIEYEUN liJLﬂEJ’NJ’ENﬂ‘L! I‘Uﬂim‘ﬂ@ﬂim‘ﬂﬁ QJ}@Uy’]i%%’J’NﬂULUuﬂ’ﬁLQW’Wl’J ABDINANTEUN

v o

mungrsnedy masingueslliiesludesazida mszaziunstundnifduiusee

fu (rule of privacy of contract) @sagluinmnusuinaudann’

wa

Ma”ﬂmm%’uﬁmL‘ﬁaazLﬁmaaé’ﬁﬂqwﬁ?ﬂﬁlﬁﬁw SaRdundnilumilewsnas 420
wisdszanangrneurisarmdvsvesssmndlne uidundnngranedldiTauinisnan
STUUNNMINEYBIAA (writ system) Madanquiaduesdnsifiunuinuniiaalunisiamn
nonaeiaziiouluanuiuiinieasidauszianing q Tnemadanguld dvuandninusily
mn’%‘sm%faqmﬁulwwmLmuiuuuawﬁamﬁm ail

wdnauduianiansundiduaiuiviaamnzd seduinainnisnsevinlag

U3z (negligence) vaneda msussanmduideyilideme Wunmsnseviilagldiiianun

a

FetlinsuusesausenauausuRaid1Agyld 4 Usenas aeil’

1) wiuaesltANszinTzieseunau (a legal duty to take reasonable care)

o

AULASIINLIAINTESInTE T (standard of skills and care) Aifuuald

R
a v

2) msnsgyirHusentnivseniseiulinssitnuntnfidesuus (breach of

duty) Bsunfagdesediunisnssviveiyyruinluiduinmsg uilunsdvewd

v
LY

a a dv o« | ¢ A 44' ~ v 9 1a
FVIVNNAODIUNNWEHN LYU LWNYRIDNYIUTA N’]@iiqu‘IULﬁa\iumaﬂhﬂsﬁ'ﬂiUfUGUU

Y v oq

o 1R £ a S Ao 1% o & Y
U uiidunnsguvesusesnauividniihonulusuty o [Wudain

3) AMAEENY (damage) MARTUABNDUVINIALATUANULEIMBLATIA S19N18UT0

Y

gunmeungly

afld Usiluy, nguanedingwitdiednvagdggiuazazidia (nJenwe: 1seiinigassues, 2479), win
35.
2 Shafeek S. Sanbar, Legal Medicine, 7th ed. (New York: Elsevier Health Sciences, 2007), p. 253.
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4 anudemeiudesdunaiiinulaenss (direct) wolnadin (proximate cause)
Y} o 1 & ' v o ! o v &Y
funsnszviddunenthivsenseariuldnsgyimuntnnidu o
Tudruvesniniineddanuszdnszisseunau (duty of care) masingulaveie
Y] Y oy v o o 1 = v o o 9 Y a o =
nannsvesnthidedldanuszinsyTiseuns ulnsniminlulesiuliliifindunsiense
WAnsunelilesngame dau fiedsmunsaseniosindulnumaunuainainudeniy
WATIR 51918 audY wazAnduredesiaUsglevuvinanild sauieenuEsmeNIeeIu
a L3 J <@ 1 Y a &V v (% ¢ o 1 < [
Inlaannmsmndnsunuseniradutheangiuinmsmaunmdle waninaeidenarndundn
1131nAR Blyth V. Birmingham Waterworks Co (1856)” i1a3fiadedn yanadninfiniu

ngManefiazdosnseyined e Tmawa (reasonable man) w3evinlud @ I yayvuiienseii

(%
o

(prudent reasonable man) iielussguiidilunisusenouivndn vail deadudiinmwa
violrunuauduresaa lilluaemauialy Tnsluuasimadinguuisuiie
UINTFIUNMIRLAINYITYI8AINUTEUIANGMUI8TETTTUNMINISUNNE Laun wses1ydyald
M3unmng a.A. 1983 (The Medical Act 1983)

ARtuganguifetumiidedddnnusedinseiasaunou taun afl Kent V. Griffiths
and Others (2000)™

Y & a ad A a a Y a v oA

T91913359v83AmY Ag lunarunAsane1uraanluaedlsang1uIannLiadoaivti
AodldAnusznTzisounouaUszrITUNalU nanafe Wealn1sinsdAnvidaaviuiy 999
A Y a (Y] 1 a & 1 a A | e~ J a
\eveldusnssudensdiiiuthegniduieludeiilsmenuialagSuaiy Mnsang1ulagniad
wululidslunanduauas e1vdieinunnsessientnnla

Tupdtilsaneruialasulnsdny 999 wazuaninazlusulaeviud dalaimunndesly
ANUszdnsrTaseunauinTuwdy Wesane uiaanidulusudtieandudily 40 uiiilagld

[

wsNaduauals waziUiedulsaneuiiniimauiuiinannismelafiaiuin seudsingin

 "Blyth V the Company of Proprietors of the Birmingham Waterworks (1856) 11 Ex Ch 781, 156 Er
1 0 4 7 ) [Online] Accessed: 2 0 2 1 , Aprik 2 9 . Available from:
https://www.casemine.com/judgement/uk/5a938b4060d03e5f6b82bcf2#.

* "Kent V Griffiths & Ors (2000) 2 All Er 474," [Online] Accessed: 2021, April 29. Available from:
https://www.casemine.com/judgement/uk/5a8ff7b560d03e7f57eb1655.
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[

TPWAULAY ANUTTUUNYUNNBEINGY ANUSURNTIMEazRnTUlalunaansdl Al
1) ANNSURALRasIdnduAnINUARaATIEALTINAWINALLER

uAnagesulenwiaziladessuinsiuiugiuasiiia givihasilinsiuiue1aasgn

Y

Y Y o a

Hoslrsutinlaudtansesiuduils drmaladnaulitvinazisinsuiuaulanunisdssuiin

Y

v o a

Tud avdisendeadudussfuaulvavunilofedlifinavlnnudusuiindnlild widnaeds
Aalndnaulnsuialunariu agluiinsndaudinazlgadulrunawnuliwnlans lannazan
Houseniongaziliniuaudy q dnkilavilouiu nmsUaavillviunlasidasiuauniaiing
biasidnsinaudy q fuananusuiaveulume

2) AUSURATDIAINISHNBNISNSZYINALLIN YDA NU

) v v a v W A A XY v o & o A& A v

#1n1592da9suURnswnuUdmnuluasifinfeule dalunvinluld aanu nSannule ¥
dnenvulunienas osnsiuladensslulalidnedulunisasilaNanuviinal winis
aztfntUL VUL UTE I NAGNUYINAINITVBIAINTT FN15ALLADITURA LTULANISIIUN
) o Yo o Py P ° Yo & W v ° a v O @A
fan1sdaatrvinduaziianwauziiazvinlidnsaaclule uenanazvinaziia awudunfedIn
mnsladslivhazdalaeUsens fanisdessuiniiesananaglugiusiluinisdunudai
LazNU

3) ANUTURRvEILNETENINTETAsEinYeIgN I

WINALAITIWTURARAIHATNI19 eIl UTuN19n15719749 (during the course
of employment) @se193utinTulalae 2 Ussns Ussmsivids Ae 1Wuazilinfiuednedala
MMlganIzianzae nsaurgssladelininfanisdsazaetinnaiduaziiia Usen1nass fo

1% [l yo:/ Y o a 1a d' o.'/ Y o & I a dl a < a 1 ¥ Y o

wgdaldladalviviazia wifansnddvinilaldfanisnasiianailuaszidin wignanalavin

AMsuUNUIe19dlne s duduaziiin nandndeunis uiedisazdeesuRaliianizLaLie

* afld Usluw, nguanesdinguiismednvagdgauazaside, w1 182-193.
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Aan1seuduazdinfaulaasligndnaviwintu uedsdawessuRaienauanisigndnglavi

o Bal

Aan1sveswednadlaediveudnale winifanisigndneitulalynunuiededdiinng
A a =i % v o & 8 lad A va Y da A R
wsefan1sngnanelminlutdy llyisudfniseuvesuiedend vislusenireiviauves
WL WY gnAneIantuvifansdiuiivesgnitees lifeatuntinlunnt sidnauwe
Y o a & ' I 2o = & ¥ (Y U a 1% o
wagldviazidaduluseninaiund Tunsdlinarluiedrslidessulla insggniteiuennis
NUVBINEINTNN VAU
nsailsaneruiatensuA UL Lumasingulaidadeiieaduniusuineg

Tsangruratenvulagldmdnnisaiuau (control test) unduinausilun1siarsandn

a a

Tsaneruaenvusasunng dudiadunus msduwedagninamiely Semadinguing
Aadelumd Collins v. Hertfordshire County Council (1947)%° Tilseneunatenvulinessy
a 1w N EETRY) Y S Aa = Y ¢ A

AasiarUaeinSunsSnwkasidedinnnisdnelamulaedasunmeg Llesanlsameiuia
a1unsamuAulaie I suuaninnvesdasunng lsaneruialidaiunsanivay

aa awva v A ) Y
Fnsuuanthnvesdasunmele

wananil Tuad Evans v. Liverpool Corporation (1906)°" Aaganguiaeiiadedn

lsangruraenyuiinin e wa Faniunng A 1vnveuasyAaInInINIsLnngn i Ay

Y a [

anunsouviheu Wl emuguguanisvieuvesunnd dawiaesdluafideddn unsue

T Y

Ya o A

299U Evans Wulida1duns (scarlet fever) 9¢1980u9gniAIdlsINgIUIA N9

Shedalulssmeuiailunamilasiow wie Evans Sanysswenautu egrslsiana ldunu

a o

wasaIninnduLIUIu gnuesune Evans Bnanuauiiuiiennislddadmauns we Evans

J9W 4 Liverpool Corporation L ovalg8a1 9187 19 Ld8LNaN195A¥ING U KT 0AR
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Hillyer v. The Governors of St. Bartholomew’s Hospital (1909)°® fifadiadeluvinuedin

% Collins V Hertfordshire County Council (1947) Kb 598," [Online] Accessed: 2021, April 30.
Available from: https://www.iclr.co.uk/document/1941000106/casereport_77223/html.

T Judith Laing Andrew Grubb, and Jean McHale,, Principles of Medical Law, 3rd edition ed. (Oxford:
Oxford University Press, 2011), p. 155.

% "Hillyer V Governors of St Bartholomew’s Hospital [1909] 2 Kb 820," [Online] Accessed: 2021, April
30. Available from: https://www.scribd.com/document/443083298/Hillyer-v-Governors-of-St-

Bartholomews-Hospital#.
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TssmgunaenvuazINsUinIInmNUsEINmAuEeve s mThilsswenunafisewle duns
nsgsiiiantidilumisu3ms (administrative duties) 1y quanisidnsvesmeutaluusiay
LHUN Wazdanmnistigmdenisnswnmdlunstianidu wilsine1uialufessiuiuiinainng
nspveud i ilsmeiuiasudunmd msglsmeruialiaunaagaugunisiny
yaunmslunsusznauivInviomuaudsnsunngle lsmeunadslidesiuiinlunis
nspvhlagUszmauideainnisusenouindnvesunng 1iesanuinfiveslsiweiuia
lenyuileguszmaiefededdmiuseiasyidunsdnmumdidanudemamiotiny
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Taiiaasalumd Hillyer v. The Governors of St. Bartholomew’s Hospital 9811

Y

Y N . Y ! (% Y ¢ v .
WU2eye Hillyer Lﬁszﬂ’]immImaﬂamemasgjwawwmwwiiﬂ (consulting surgeon)

o

= s = <3 L
aunnduazduraweiuia 3 audugaaely

Y

%9 Lockwood Tun1s$nwiinisingeiaaulee?
D v O v o o X o @ I A & P ¢ 1a = )
nsHndniy fUasgniiludganAnlagegluiiluusassisedlaniag vl e e
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1 v o o

Yy v a Y = A E v Yo I3 a |
YNBHDYUTEIANU dm’iau%wuaaﬂmmﬂimmm QUQSl@iUU?@Lﬁ]UUiLammuuum@‘lﬂu

Y

[N
¥ 1

| 1 4 v a a [} 3 <) 2 o
voauwvurn lngldunngitunndiazidmmininiedasnssuluvausiuauladugnseyi
U5z mIUSENINGEIER wazHaaInnIsilasuuIaiuLanil vinlnussamsniaumnszlasu
N1INTLNUNTELTDU (traumatic neuritis) kazkUUIT AR LT USUNA ﬁﬂamawmzaaulﬁi
Ve Y] 1 v [} 4 [~ 1 F 7 VT = dl'
sanen lanunsagnsuszdndneuaulauiuneudhenuld fuiedetuiiosnmuznssunis
° a A | ' P Yo & o |
HIUILNISTLSINGIUIASENANELNNY 198NE1INIIINITAAULA TUUIALRUAINEIANTIEAIY
USZUmMEUEDVRLIMTNNVRILTINGIUTIE ANZNITUNITTIUIENISLSMEIUIaINISU L a5
MalAUsEUMAULEDANUNTANANDY LaZDIIINMINAMLNTSUNITBIUIENNTIELTNUNAUTLAT
wilaUsznisladorUleuan wihnuunfenisldnnuszinsgiedraneauaislunisAniden
WNNGLINTN NIV TIAULNTTUNITBIWIENTS Il UNNT ol UNTN AT UwsUsEnns
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nuaddadeluaddvinliiiaussinudaynuienduntifveslsangruiaenauin
159NN UIALL N YU EIATN NGRS LR TE I AR NN uns ol viseauAIsintnNau

8n wszlunaideunisidisuuiasiulsaneiviaensus udn1siivan Snwine1ula

wavthednnuamanivingldsunmssnunetviand 8nvis lsameruadiulngludinguiu
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lssngrualuniaszdaiansensnaisisagy lsmeiuiaenyudensegianiyluilasngy
lnedndudmneegiausisuasngouseiuauninainaiaenyu®
= a dl U U a 14 dl 1 =
31NN3ANY wwIAUAnNEITUANSURRvelseuIalaasuuUatly nanfe
a o [ s av vo v a & 1

ndnilsmeualuesinsnlasunisfuasesainanuiananguuneilueg1auin lngea
v ! = I ) a va & s
ganguueIntsmgutaigiusiluiesan 1ulUuanianisunng (workshop) Ua3dnne
wintu Jagtumadinguiisuihwdnanududiunilsuetosdns (organization test) wazndn
AIN1AIRNUIN TG i oM MUAANUTUR ATl INEIUIAL BN TN AL AVBILNNE 130
1% v A Y J A wva v A ¢ A v v
WanfNvedlsmeiuia IneA1adainguuesin s UAntNvesunngvs ald i nves
Tsanenuaifudruniwesesinsnsaludiuniwesgsialsimervia wiuldanad Gold v
Essex County Council (1942)'° fignassnguanaulasldnannistnssulvlssmeiuiatonsu
A5 URAlUAMUUIELIMEUEDDMNNE LTDI9INNITVINIUVBILNNE NI BT MU VB4
Tsmeadefudiuvilsaslsmetuia

¥ =] a ada [ [} [ v

Taiaasdluadiiiiegin Gold Uhunseny 5 vivveuvsnwlsayauulundily
T5em81u1a Old Church Council Hospital Tag#l Barrows unmee1d samgmislsaimis

=

(dermatologist) AagelvsnulneIsnsaeseduulun Jeennisdossyisnssnunluds
v aa 1 £ [ r.ﬂ' v a ¥

LHUNSIEINYTRdlTINE1UIA fosn Mead wilnauUsediaIennesed gninswedsangiuia
& v =] ' ' ° o o v v Y a v Y]
JudaneFadunian Us1ngin Mead linsgyimiumdswnnd Adesendngnaiusuniensna
UnUalunihweunn nduieiiesindrdduiesrquluniveunndumalimandeadelanin
10 8298190175 (permanently disfigure) Gold F3#o4lssne1uia Old Church Council
Hospital Tnena1In1in Mead Uszmmiduaelusyninafiiinsunissnwmenisatesed uay
NNLTINGIUIAADISURAIUAINUTENIMUBY Mead WiINMUUTELAT0IR1859d

Tumddl F‘ﬂﬁEW]ﬁiﬁNEJﬂﬂﬁﬂﬂ?ﬁi?ﬂﬂﬂiuaﬂﬂﬂim’l HadulAlsanerunadessuinain

ﬂ’J’HJUﬁ%QJ’WILauLﬁl’@G]’W%?I']%WSUE]QWﬁJﬂMUU'igﬁ’]Lﬂ%@ﬂﬂ?ﬁ]%\iﬁ WiNANNYUIZIMAULE T

* gagns wadanm, “Seuinnussuuuinisguamlsemesingy g..nsiauluusemealne (reuil 1),”

mimiiwuu’%miﬂgmgﬁLLaszmam‘maUﬂ%ﬂ 1,1 (.8.2551-n.W.2552): 1111 56-66.
10 'Gold V Essex Cc [1942] 2 Kb 293," [Online] Accessed: 2021, April 30. Available from:
https://swarb.co.uk/gold-v-essex-county-council-ca-1942/.
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[Online] Accessed: 2021, May 1. Available from: https://www.mindbank.info/item/5410.
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Article R4127-1, paragraph 3 of Code De La Santé Publique en 1953 provides that “Violations of
these provisions fall within the disciplinary jurisdiction of the Order.” (Text from:
https://www.legifrance.gouv.fr/codes/article |c/LEGIARTI000025843568/).

' Article R4127-3 of Code De La Santé Publique en 1953 provides that “The physician must, in all
circumstances, respect the principles of morality, probity and dedication essential to the practice

of medicine. ” (Text from:

https://www.legifrance.gouv.fr/codes/article _|c/LEGIARTI000006912861/).
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1% Article R4127-7 of Code De La Santé Publique en 1953 provides that “The doctor must listen,

examine, advise or treat with the same conscience all the people whatever their origin, their
customs and their family situation, their belonging or not belonging to an ethnic group, a nation or
a specific religion, their disability or their state of health, reputation or feelings towards them.”
(Text from: https://www.legifrance.gouv.fr/codes/article lc/LEGIARTI000006912868/).

5 41115915 935kndNg, "n15HoIARANLLELTIE8IINUSAITNINISUNNE VRIS ILAE " 1TE1INTLUIUNNS

gRTIII: 9i1 100.
"¢ Article 16-1 the French Civil Code provides that “Everyone has the right to respect for his body.
The human body is inviolable.
The human body, its elements and its products may not form the subject of a patrimonial
right.”.
" Article 16-3 the French Civil Code provides that “There may be no invasion of the integrity of
the human body except in case of medical necessity for the person or exceptionally in the
therapeutic interest of others.

The consent of the person concerned must be obtained previously except when his state

necessitates a therapeutic intervention to which he is not able to assent.”.
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'® Florence G'Sell-Macrez, "Medical Malpractice and Compensation in France: Part I: The French
Rules of Medical Liability since the Patients' Rights Law of March 4, 2002," Chicago-Kent Law Review
Vol. 86 (2011).
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' Giovanni Comandé, Medical Law in Italy, Second Edition (Netherlands: Wolters Kluwer, 2020),

pp. 166-168.
"% The Suprema Court of Cassation in decision No. 589/1999.
! Claudia DiMarzo, "Medical Malpractice: The Italian Experience," Chicago-Kent Law Review 87, No.

1 (2012): 53-78.
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2 "talian Parliament. Law No. 189 of 8 November 2012.," [Online] Accessed: 2021, May 2. Available
from:
https://www.gazzettaufficiale.it/atto/serie_generale/caricaDettaglioAtto/originario?atto.dataPubblic
azioneGazzetta=2012-11-
10&atto.codiceRedazionale=012G0212&isAnonimo=false&tipoSerie=serie_generale&tipoVigenza=or
iginario&normativi=true&currentPage=1.
% Article 3, paragraph 1 of Law no. 189 of 8 November 2012 provides that “The medical
professional that carries out his activity, following the guidelines and best practices confirmed by
the scientific community, does not respond to the crimes committed with slight negligence.”.
Article 2043 of the Italian Civil Code provides that “Any intentional or negligent act that causes
an unjustified injury to another obliges the person who has committed the act to pay damages.”.
P4 Court of Milan, Civil Section |, Judgment of 17 July 2014, Est. Patrizio Gattari," [Online] Accessed:
2021, May 2. Available  from: https://www.giurisprudenzapenale.com/wp-
content/uploads/2014/11/Sentenza_17.7.2014.pdf.
% Article 1228 of the Italian Civil Code provides that “A debtor who employs other persons in the

discharge of obligations is also liable for their fraudulent or culpable acts unless the parties intend

otherwise.”.
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*® valeria Marino and Luigi T. Marsella Alessandro Feola, "Medical Liability: The Current State of

ltalian Legislation," European Journal of Health Law 22, 4 (2015): 347 - 358.
157

Mariangela Contenti Fidelia Cascini, Giada Scarpetti, Federico Gelli and Walter Ricciardi,, "Patient
Safety and Medical Liability in Italy," European Observatory on Health Systems and Policies (2020):
34 - 38.
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Article 7 of Law no. 24 of 8 March 2017 provides that “The liability of the public or private
healthcare facility is contractual, while that of the healthcare professional is non-contractual,

unless she acted in the performance of a contractual obligation assumed with the patient.”.
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% Article 1218 of the Italian Civil Code provides that “The debtor who does not exactly render

performance is liable for damages unless he proves that the non-performance or delay was due
to impossibility of performance for a cause not imputable to him.”.

1% Article 1228 of the Italian Civil Code provides that “The debtor who employs other persons in
the discharge of obligations is also liable for their fraudulent or culpable acts unless the parties

intend otherwise.”.
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! Giovanni Comandé, Medical Law in Italy, Second Edition, p. 157.

1% Article 2043 of the Italian Civil Code provides that “Any intentional or negligent act that causes

an unjustified injury to another obliges the person who has committed the act to pay damages.”.

'* Giovanni Comandé, Medical Law in Italy, Second Edition, pp. 159-166.
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% The Court of Cassation 26 June 2007 in decision No. 14759.
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3.3.3  N15USSAUATANUSURANISNISUWNE ludana
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% talian Parliament. Law No. 24 of 8 March 2017," [Online] Accessed: 2021, May 2. Available
from:
https://www.gazzettaufficiale.it/atto/serie_generale/caricaDettaglioAtto/originario?atto.dataPubblic
azioneGazzetta=2017-03-
17&atto.codiceRedazionale=17G00041&isAnonimo=false&tipoSerie=serie_generale&tipoVigenza=or

iginario&normativi=true&currentPage=1.
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1 Article 1325 of the Italian Civil Code provides that “the requisite necessary for the validity of a

contract are: (1) the consent of the parties; (2) the consideration; (3) the subject matter; (4) the
form, when prescribed by law, under penalty of nullity.”.

" Giovanni Comandé, Medical Law in Italy, Second Edition, p. 154.
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1. n1sddiusnvesngdnmiedinistunisaldigetendidenielungmung
gangu muualilu The Civil Liability (Contribution) Act 1978 119151 2

Section 2

“(1) Subject to subsection (3) below, in any proceedings for contribution under
section 1 above the amount of the contribution recoverable from any person shall be
such as may be found by the court to be just and equitable having regard to the extent
of that person’s responsibility for the damage in question.

(2) Subject to subsection (3) below, the court shall have power in any such
proceedings to exempt any person from liability to make contribution, or to direct that
the contribution to be recovered from any person shall amount to a complete
indemnity.”
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Article 1382

“Any act of man, which causes damages to another, shall oblige the person by
whose fault it occurred to repair it.”

Article 1383

“One shall be liable not only by reason of one’s acts, but also by reason of
one’s imprudence or negligence.”

Article 1384 Paragraph 1

“A person is liable not only for the damages he causes by his own act, but also
for that which is caused by the acts of persons for whom he is responsible, or by things
which are in his custody.”

Article 1384 Paragraph 5

“Masters and employers, for the damage caused by their servants and
employees in the functions for which they have been employed.”.
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Article R4127-1 Paragraph 3

“Violations of these provisions fall within the disciplinary jurisdiction of the
Order.”

Article R4127-3

“The physician must, in all circumstances, respect the principles of morality,
probity and dedication essential to the practice of medicine.”

Article R4127-7 Paragraph 1

“The doctor must listen, examine, advise or treat with the same conscience all
the people whatever their origin, their customs and their family situation, their
belonging or not belonging to an ethnic group, a nation or a specific religion, their
disability or their state of health, reputation or feelings towards them.”
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Article 1218

“The debtor who does not exactly render performance is liable for damages
unless he proves that the non-performance or delay was due to impossibility of
performance for a cause not imputable to him.”

Article 1228

“A debtor who employs other persons in the discharge of obligations is also
liable for their fraudulent or culpable acts unless the parties intend otherwise.”

Article 2043

“Any intentional or negligent act that causes an unjustified injury to another
obliges the person who has committed the act to pay damages.”
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Article 3 Paragraph 1 of Law no. 189 of 8 November 2012
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“The medical professional that carries out his activity, following the guidelines
and best practices confirmed by the scientific community, does not respond to the
crimes committed with slight negligence.”

Article 7 of Law no. 24 of 8 March 2017

“The liability of the public or private healthcare facility is contractual, while
that of the healthcare professional is non-contractual, unless she acted in the
performance of a contractual obligation assumed with the patient.”
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