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Abstract

Taxation is one of many enterprise’s expenses, in order to minimize or evade
tax liability, taxpayers started to abuse treaty laws by obtaining treaty benefits which
they are not resident in either of the contracting states. Such improper use of tax treaty
causes many countries significant revenue losses. The United States was the first
country to include LOBs clauses to prevent the improper use of tax treaties. The United
States has used and believed that LOBs is effective in preventing treaty abuse. LOBs is
one of a specific anti-abuse rules which will be used only with specific transactions.
For this reason, LOBs is considered to be objective test and gives more legal certainty
to taxpayers, with effectiveness of collecting tax in source country and preventing a

new tax planning schemes.

The study reveals that, Thailand should apply LOBs to its Double Tax
Agreement with other countries. Therefore, it is necessary to study the concept and

the efficient way of application in Thailand.
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" José Domingo Palomino Pérez, “Are the LOB provisions efficient measures to prevent
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2017), p. 26.

" Ibid., p. 28.

” Ibid., p. 34.
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# José Domingo Palomino Pérez, Are the LOB provisions efficient measures to prevent tax

treaty hopping by taxpayers?, p. 34.

® Ibid., p. 49.
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(ngawns: drdiniuiTsyeyvy, 2544), ni 79.

84 « Notwithstanding the other provisions of this Convention, a benefit under this
Convention shall not be granted in respect of an item of income or capital if it is reasonable to
conclude, having regard to all relevant facts and circumstances, that obtaining that benefit was

one of the principal purposes of any arrangement or transaction that resulted directly or indirectly
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in that benefit, unless it is established that granting that benefit in these circumstances would be

in accordance with the object and purpose of the relevant provisions of this Convention.”

8 “ Notwithstanding any provisions of a Covered Tax Agreement, a benefit under the
Covered Tax Agreement shall not be granted in respect of an item of income or capital if its
reasonable to conclude, having regard to all relevant facts and circumstances, that obtaining that
benefit was one of the principal purposes of any arrangement or transaction that resulted directly
or indirectly in that benefit, unless it its established that granting that benefit in these circumstances
would be in accordance with the object and purpose of the relevant provisions of the Covered
Tax Agreement.”
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AMARNUIN

AUA U INULUUVBIUTEIMATNIFRLITNT (US Model Convention 2016)

Article 22
LIMITATION ON BENEFITS

1. Except as otherwise provided in this Article and in paragraph 6 of Article 10
(Dividends), paragraph 3 of Article 11 (Interest) and paragraph 3 of Article 12 (Royalties),
a resident of a Contracting State shall not be entitled to the benefits of this Convention
otherwise accorded to residents of a Contracting State unless such resident is a
“qualified person” as defined in paragraph 2 of this Article at the time when the benefit

would be accorded.

2. A resident of a Contracting State shall be a qualified person at the time when a
benefit otherwise would be accorded by this Convention if, at that time and, with
respect to clause (i) of subparagraph (f) of this paragraph, on at least half of the days
of any twelve-month period that includes the date when the benefit otherwise would

be accorded, the resident is:
a) an individual;

b) a Contracting State, political subdivision or local authority thereof, or any
agency or instrumentality of any such Contracting State, political subdivision or local

authority;

c) a company, if the principal class of its shares (and any disproportionate class

of shares) is regularly traded on one or more recognized stock exchanges, and either:

i) its principal class of shares is primarily traded on one or more
recognized stock exchanges located in the Contracting State of which the company is

a resident; or
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i) the company’s primary place of management and control is in the

Contracting State of which it is a resident;

d) a company, if:

i) at least 50 percent of the aggregate vote and value of the shares (and
at least 50 percent of the aggregate vote and value of any disproportionate class of
shares) in the company is owned directly or indirectly by five or fewer companies
entitled to benefits under subparagraph (c) of this paragraph, provided that, in the case
of indirect ownership, each intermediate owner is a resident of the Contracting State
from which a benefit under this Convention is being sought or is a qualifying

intermediate owner; and

ii) with respect to benefits under this Convention other than under
Article 10 (Dividends), less than 50 percent of the company’s gross income, and less
than 50 percent of the tested group’s gross income, is paid or accrued, directly or
indirectly, in the form of payments that are deductible for purposes of the taxes
covered by this Convention in the company’s Contracting State of residence (but not
including arm’s length payments in the ordinary course of business for services or
tangible property, and in the case of a tested group, not including intra- group
transactions): (A) to persons that are not residents of either Contracting State entitled
to the benefits of this Convention under subparagraph (a), (b), (c) or (e) of this
paragraph; (B) to persons that are connected persons with respect to the company
described in this subparagraph and that benefit from a special tax regime with respect
to the deductible payment; or (C) with respect to a payment of interest, to persons
that are connected persons with respect to the company described in this
subparagraph and that benefit from notional deductions described in subparagraph (e)

of paragraph 2 of Article 11 (Interest);

e) a person described in paragraph 2 of Article 4 (Resident) of this Convention,

provided that:
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i) in the case of a person described in subclause (A) of clause (i) of
subparagraph (k) of paragraph 1 of Article 3 (General Definitions), more than 50
percent of the person’s beneficiaries, members or participants are individuals

resident in either Contracting State; and

ii) in the case of a person described in subclause (B) of clause (i) of
subparagraph (k) of paragraph 1 of Article 3 (General Definitions), the earnings of such
person benefit exclusively, or almost exclusively, pension funds that satisfy the

requirements of clause (i) of this subparagraph; or

f) a person other than an individual, if:

i) persons that are residents of that Contracting State entitled to the
benefits of this Convention under subparagraph (a), (b), (c) or (e) of this paragraph own,
directly or indirectly, shares or other beneficial interests representing at least 50
percent of the aggregate vote and value (and at least 50 percent of the aggregate vote
and value of any disproportionate class of shares) of the shares or other beneficial
interests of such person, provided that, in the case of indirect ownership, each

intermediate owner is a qualifying intermediate owner; and

i) less than 50 percent of the person’s gross income, and less than 50
percent of the tested group’s gross income, is paid or accrued, directly or indirectly,
in the form of payments that are deductible for purposes of the taxes covered by this
Convention in the person’s Contracting State of residence (but not including arm’s
length payments in the ordinary course of business for services or tangible property,
and in the case of a tested group, not including intra-group transactions): (A) to persons
that are not residents of either Contracting State entitled to the benefits of this
Convention under subparagraph (a), (b), (c) or (e) of this paragraph; (B) to persons that
are connected persons with respect to the person described in this subparagraph and
that benefit from a special tax regime with respect to the deductible payment; or (C)

with respect to a payment of interest, to persons that are connected persons with
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respect to the person described in this subparagraph and that benefit from notional

deductions described in subparagraph (e) of paragraph 2 of Article 11 (Interest).

3. a) Convention with respect to an item of income derived from the other Contracting
State, regardless of whether the resident is a qualified person, if the resident is engaged
in the active conduct of a trade or business in the first-mentioned Contracting State,
and the income derived from the other Contracting State emanates from, or is
incidental to, that trade or business. For purposes of this Article, the term “active
conduct of a trade or business” shall not include the following activities or any

combination thereof:

i) operating as a holding company;

i) providing overall supervision or administration of a group of companies;

iii) providing group financing (including cash pooling); or

iv) making or managing investments, unless these activities are carried on by a
bank, insurance company or registered securities dealer in the ordinary course of its

business as such.

b) If a resident of a Contracting State derives an item of income from a trade or
business activity conducted by that resident in the other Contracting State, or derives
an item of income arising in the other Contracting State from a connected person, the
conditions described in subparagraph (a) of this paragraph shall be considered to be
satisfied with respect to such item only if the trade or business activity conducted by
the resident in the first-mentioned Contracting State to which the item is related is
substantial in relation to the same or complementary trade or business activity carried
on by the resident or such connected person in the other Contracting State. Whether
a trade or business activity is substantial for the purposes of this paragraph shall be

determined based on all the facts and circumstances.
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c) For purposes of applying this paragraph, activities conducted by persons connected

to aresident of a Contracting State shall be deemed to be conducted by such resident.

4. A company that is a resident of a Contracting State shall be entitled to a benefit
under this Convention, regardless of whether the resident is a qualified person if, at
the time when the benefit would be accorded, and on at least half of the days of a
twelve-month period commencing or ending on the date when the benefit otherwise

would be accorded:

A resident of a Contracting State shall be entitled to benefits under this

a) at least 95 percent of the aggregate vote and value of its shares (and at least
50 percent of any disproportionate class of shares) is owned, directly or indirectly, by
seven or fewer persons that are equivalent beneficiaries, provided that, in the case of

indirect ownership, each intermediate owner is a qualifying intermediate owner; and

b) less than 50 percent of the company’s gross income, and less than 50
percent of the tested group’s gross income, is paid or accrued, directly or indirectly,
in the form of payments that are deductible for purposes of the taxes covered by this
Convention in the company’s Contracting State of residence (but not including arm’s
length payments in the ordinary course of business for services or tangible property,
and in the case of a tested group, not including intra-group transactions): (i) to persons
that are not equivalent beneficiaries; (i) to persons that are equivalent beneficiaries
only by reason of paragraph 5 of this Article or of a substantially similar provision in
the relevant comprehensive convention for the avoidance of double taxation; (iii) to
persons that are equivalent beneficiaries that are connected persons with respect to
the company described in this paragraph and that benefit from a special tax regime
with respect to the deductible payment, provided that if the relevant comprehensive
convention for the avoidance of double taxation does not contain a definition of a
special tax regime analogous to the definition in subparagraph (1) of paragraph 1 of
Article 3 (General Definitions), the principles of the definition provided in this

Convention shall apply, but without regard to the requirement in clause (v) of that
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definition; or (iv) with respect to a payment of interest, to persons that are equivalent
beneficiaries that are connected persons with respect to the company described in
this paragraph and that benefit from notional deductions of the type described in
subparagraph (e) of paragraph 2 of Article 11 (Interest).

5. A company that is a resident of a Contracting State that functions as a headquarters
company for a multinational corporate group consisting of such company and its direct
and indirect subsidiaries shall be entitled to benefits under this Convention with
respect to dividends and interest paid by members of its multinational corporate

group. A company shall be considered a headquarters company for this purpose only

if:

a) such company’s primary place of management and control is in the

Contracting State of which it is a resident;

b) the multinational corporate group consists of companies resident in, and
engaged in the active conduct of a trade or business in, at least four countries, and
the trades or businesses carried on in each of the four countries (or four groupings of

countries) generate at least 10 percent of the gross income of the group;

c) the trades or businesses of the multinational corporate group that are carried
on in any one state other than the Contracting State of residence of such company

generate less than 50 percent of the gross income of the group;

d) no more than 25 percent of such company’s gross income is derived from

the other Contracting State;

e) such company is subject to the same income taxation rules in its Contracting

State of residence as persons described in paragraph 3 of this Article; and

f) less than 50 percent of such company’s gross income, and less than 50
percent of the tested group’s gross income, is paid or accrued, directly or indirectly,

in the form of payments that are deductible for purposes of the taxes covered by this
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Convention in the company’s Contracting State of residence (but not including arm’s
length payments in the ordinary course of business for services or tangible property or
payments in respect of financial obligations to a bank that is not a connected person
with respect to such company, and in the case of a tested group, not including intra-
group transactions): (i) to persons that are not residents of either Contracting State
entitled to the benefits of this Convention under subparagraph (a), (b), (c) or (e) of
paragraph 2 of this Article; (i) to persons that are connected persons with respect to
such company and that benefit from a special tax regime with respect to the
deductible payment; or (iii) with respect to a payment of interest, to persons that are
connected persons with respect to such company and that benefit from notional

deductions described in subparagraph (e) of paragraph 2 of Article 11 (Interest).

If the requirements of subparagraph (b), (c) or (d) of this paragraph are not
fulfilled for the relevant taxable year, they shall be deemed to be fulfilled if the
required ratios are met when averaging the gross income of the preceding four taxable

years.

6. If a resident of a Contracting State is neither a qualified person pursuant to the
provisions of paragraph 2 of this Article, nor entitled to benefits under paragraph 3, 4
or 5 of this Article, the competent authority of the other Contracting State may,
nevertheless, grant the benefits of this Convention, or benefits with respect to a
specific item of income, taking into account the object and purpose of this Convention,
but only if such resident demonstrates to the satisfaction of such competent authority
a substantial nontax nexus to its Contracting State of residence and that neither its
establishment, acquisition or maintenance, nor the conduct of its operations had as
one of its principal purposes the obtaining of benefits under this Convention. The
competent authority of the Contracting State to which the request has been made
shall consult with the competent authority of the other Contracting State before either
granting or denying a request made under this paragraph by a resident of that other

Contracting State.
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7. For the purposes of this Article:

a) the term “recognized stock exchange” means:

i) any stock exchange registered with the U.S. Securities and Exchange
Commission as a national securities exchange under the U.S. Securities Exchange Act

of 1934;

i) the Stock Exchange; and

iii) any other stock exchange agreed upon by the competent authorities of

the Contracting States;

b) the term “principal class of shares” means the ordinary or common shares
of the company, provided that such class of shares represents the majority of the
aggregate vote and value of the company. If no single class of ordinary or common
shares represents the majority of the aggregate vote and value of the company, the
“principal class of shares” are those classes that in the aggregate represent a majority

of the aggregate vote and value of the company;

c) the term “disproportionate class of shares” means any class of shares of a
company, or in the case of a trust, any class of beneficial interests in such trust,
resident in one of the Contracting States that entitles the shareholder or interest
holder to disproportionately higher participation, through dividends, redemption

payments or otherwise, in the earnings generated in the other Contracting State;

d) a company’s “primary place of management and control” is in the

Contracting State of which it is a resident only if:

i) the executive officers and senior management employees of the
company exercise day-to-day responsibility for more of the strategic, financial and
operational policy decision-making for the company and its direct and indirect

subsidiaries in that Contracting State, and the staff of such persons conduct more of
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the day-to-day activities necessary for preparing and making those decisions in that

Contracting State, than in any other state; and

i) such executive officers and senior management employees exercise
responsibility for more of the stratesic, financial and operational policy decision-
making for the company and its direct and indirect subsidiaries, and the staff of such
persons conduct more of the day-to-day activities necessary for preparing and making

those decisions, than the officers or employees of any other company;

e) the term “equivalent beneficiary” means:

i) a resident of any state, provided that:

A) the resident is entitled to all the benefits of a comprehensive
convention for the avoidance of double taxation between that state and the
Contracting State from which the benefits of this Convention are sought, under
provisions substantially similar to subparagraph (a), (b), (c) or (e) of paragraph 2 of this
Article or, when the benefit being sought is with respect to interest or dividends paid
by a member of the resident’s multinational corporate group, the resident is entitled
to benefits under provisions substantially similar to paragraph 5 of this Article, provided
that, if such convention does not contain a comprehensive limitation on benefits
article, the resident would be entitled to the benefits of this Convention by reason of
subparagraph (a), (b), (c) or (e) of paragraph 2 of this Article if such resident were a
resident of one of the Contracting States under Article 4 (Resident) of this Convention.
Notwithstanding the preceding sentence, an individual who is (1) liable to tax in his or
her state of residence with respect to foreign source income or gains only on a
remittance or similar basis, or (2) whose tax is determined in that Contracting State on
a fixed-fee, “forfait” or similar basis, shall not be considered an equivalent beneficiary;

and

B) 1) with respect to income referred to in Article 10 (Dividends),

11 (Interest) or 12 (Royalties) of this Convention, if the resident had received such
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income directly, the resident would be entitled under such convention, a provision of
domestic law or any other international agreement, to a rate of tax with respect to
such income for which benefits are being sought under this Convention that is less
than or equal to the rate applicable under this Convention. Regarding a company
seeking benefits under paragraph 4 of this Article with respect to dividends, for

purposes of this subclause:

) if the resident is an individual, and the company is
engaged in the active conduct of a trade or business in its Contracting State of
residence that is substantial in relation, and similar or complementary, to the trade or
business that generated the earnings from which the dividend is paid, such individual
shall be treated as if he or she were a company. Activities conducted by a person that
is a connected person with respect to the company seeking benefits shall be deemed
to be conducted by such company. Whether a trade or business activity is substantial

shall be determined based on all the facts and circumstances; and

) if the resident is a company (including an individual
treated as a company), to determine whether the resident is entitled to a rate of tax
that is less than or equal to the rate applicable under this Convention, the resident’s
indirect ownership of the shares of the company paying the dividends shall be treated

as direct ownership; or

2) with respect to an item of income, profit or gain referred to
in Article 7 (Business Profits), 13 (Gains) or 21 (Other Income) of this Convention, the
resident is entitled to benefits under such convention that are at least as favorable as

the benefits that are being sought under this Convention; and

C) notwithstanding that a resident may satisfy the requirements
of subclauses (A) and (B) of this clause, where the item of income, profit or gain has
been derived through an entity that is treated as fiscally transparent under the laws
of the Contracting State of the company seeking benefits, if the item of income, profit

or gain would not be treated as the income, profit or gain of the resident under a
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provision analogous to paragraph 6 of Article 1 (General Scope) of this Convention had
the resident, and not the company seeking benefits under paragraph 4 of this Article,
itself owned the entity through which the income, profit or gain was derived by the
company, such resident shall not be considered an equivalent beneficiary with respect

to the item of income; and

i) a resident of the same Contracting State as the company seeking
benefits under paragraph 4 of this Article that is entitled to all the benefits of this
Convention by reason of subparagraph (a), (b), (c) or (e) of paragraph 2 of this Article
or, when the benefit being sought is with respect to interest or dividends paid by a
member of the resident’s multinational corporate group, the resident is entitled to
benefits under paragraph 5 of this Article, provided that, in the case of a resident
described in paragraph 5 of this Article, if the resident had received such interest or
dividends directly, the resident would be entitled to a rate of tax with respect to such
income that is less than or equal to the rate applicable under this Convention to the

company seeking benefits under paragraph 4 of this Article; or

iii) a resident of the Contracting State from which the benefits of this
Convention are sought that is entitled to all the benefits of this Convention by reason
of subparagraph (a), (b), (c) or (e) of paragraph 2 of this Article, provided that all such
residents” ownership of the aggregate vote and value of the shares (and any
disproportionate class of shares) of the company seeking benefits under paragraph 4
of this Article does not exceed 25 percent of the total vote and value of the shares

(and any disproportionate class of shares) of the company.

f) the term “qualifying intermediate owner” means an intermediate owner that

is either:

i) a resident of a state that has in effect with the Contracting State from
which a benefit under this Convention is being sought a comprehensive convention
for the avoidance of double taxation that includes provisions addressing special tax

regimes and notional deductions analogous to subparagraph () of paragraph 1 of
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Article 3 (General Definitions) and subparagraph (e) of paragraph 2 of Article 11

(Interest), respectively; or

i) a resident of the same Contracting State as the company applying
the test under subparagraph (d) or (f) of paragraph 2 or paragraph 4 of this Article to

determine whether it is eligible for benefits under the Convention;

g) the term “tested group” means the resident of a Contracting State that is
applying the test under subparagraph (d) or (f) of paragraph 2 of this Article or
paragraph 4 or 5 of this Article to determine whether it is eligible for benefits under

the Convention (the “tested resident”), and any company that:

i) participates as a member with the tested resident in a tax
consolidation, fiscal unity or similar regime that requires members of the group to

share profits or losses; or

i) shares losses with the tested resident pursuant to a group relief or

other loss sharing regime in the taxable year; and

h) the term “gross income” means gross receipts as determined in the person’s
Contracting State of residence for the taxable year that includes the time when the
benefit would be accorded, except that where a person is engaged in a business that
includes the manufacture, production or sale of goods, “gross income” means such
gross receipts reduced by the cost of goods sold, and where a person is engaged in a
business of providing non-financial services, “gross income” means such gross receipts

reduced by the direct costs of generating such receipts, provided that:

i) except when relevant for determining benefits under Article 10
(Dividends) of this Convention, gross income shall not include the portion of any
dividends that are effectively exempt from tax in the person’s Contracting State of

residence, whether through deductions or otherwise; and
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i) except with respect to the portion of any dividend that is taxable, a
tested group’s gross income shall not take into account transactions between

companies within the tested group.



119

Qe

U520

a o [

U =
W7 YLNAANEI

UNEMBTA AN AL IUN 23 Aug1eu WA, 2536 N9awinLTesing

A159N15ANWSEAUITsHUA NN BUAUINNTSUSBULSDUNYAINGNSY d15An15ANWN

Y

SYAUNSENADUUAEAINLSUI sUUSUATRELEAAINGNAY LWALAUNISANWITEAUUS U

L7

TRAANSUTR NNANLIRANEAT UNINYIRLFITUAIENT LWUNISANY 2558

il Legal Counselor 1U3Em #ialn Inwwwdoa n3U in (mww) Asus

w.el. 2559 uielagiu



	ปกภาษาไทย
	บทคัดย่อ
	กิตติกรรมประกาศ
	สารบัญ
	บทที่ 1 บทนำ
	บทที่ 2 แนวความคิดในการนำหลักจำกัดสิทธิประโยชน์มาใช้ในอนุสัญญาภาษีซ้อน
	ประวัติและแนวทางในการนำหลักจำกัดสิทธิประโยชน์มาใช้ในประเทศสหรัฐอเมริกา
	แนวความคิดในการนำหลักจำกัดสิทธิประโยชน์มาใช้ภายใต้มาตรการป้องกันการกัดกร่อนฐานภาษีและการโยกย้ายเงินกำไร (BEPS)

	บทที่ 3 หลักเกณฑ์ของหลักจำกัดสิทธิประโยชน์ของประเทศสหรัฐอเมริกา
	Publicly Traded Test
	Ownership and Base Erosion Test
	Active Trade or Business Test
	Derivative Benefits
	Headquarters Company

	บทที่ 4 ความเหมาะสมของการนำหลักจำกัดสิทธิประโยชน์ (Limitation on Benefits) ของประเทศสหรัฐอเมริกามาใช้ในประเทศไทย
	ความชัดเจนของหลักจำกัดสิทธิประโยชน์เมื่อเปรียบเทียบกับหลักการอื่นๆ
	ความถูกต้องตามหลักการตีความที่ดี
	ความสามารถในการจัดเก็บภาษีได้อย่างเต็มเม็ดเต็มหน่วย
	ความมีประสิทธิภาพในการป้องกันการวางแผนภาษีที่เกิดขึ้นใหม่

	บทที่ 5 บทสรุปและข้อเสนอแนะ
	บรรณานุกรม
	ภาคผนวก



