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CHANANPHON BOONKERDSAP : PROBLEMS AND PROSPECTS CONCERNING
IMMUNITY OF UNITED NATIONS PEACEKEEPING FORCES IN THE CONTEXT OF THE
INTERNATIONAL CRIMINAL COURT. THESIS ADVISOR : ASST. PROF. SUPHANIT
KIRDSOMKIAT, 292 pp. ISBN 974-17-7044-8.

Eventhough there is law on immunity of the United Nations Peacekeeping Forces to fend them from
the domestic jurisdiction of the states receiving the Peacekeeping Forces, in their action to keep peace the
actual happenings which bring about cases in the court reveal that the international criminal acts, especially,
those of serious nature for examples, genocide, crime against humanity, war crimes and crime of aggression
are exceptions to the immunity claim. Such exceptions for the said crimes allow the International Criminal
Court (ICC) to have jurisdiction over the members of the United Nations Peacekeeping Forces or

peacekeepers.

Under the Rome Statute of the International Criminal Court, there is an important aim i.e. to protect
and compensate the victims of the impact of the said serious international crimes which are crimes against
human rights and international humanitarian law. This is done by: bringing the violation to trial in the ICC
when the parties to the Rome Statute are incapable to bring the violation to their domestic court or they are

reluctant to do so. This is to ensure that the violator has no claim of immunity.

In 2002 A.D. there was a resolution of Security Council to waive the peacekeeper coming from a
state which is not a.party to the Rome Statute from: the jurisdiction of the ICC. The study reveals that the
passing of the said resolution has ‘curtailed the jurisdiction of the ICC to the effect of inconsistency with the
UN Charter and the Rome Statute. Moreover, the resolution affects the efficient protection of human rights
and tends to be in conflict with the principle of international_ humanitarian law. It can be said that the said
resolution is in conflict with the aim of the Rome Statute. However, the future trend indicates that there shall
be fewer claims for such immunity caused by the practice of the United States in concluding bi-party

agreements on immunity to avoid sending nationals of the parties to the trial under the jurisdiction of the ICC.

Field of study.............. LAWS........... Student’s signature..........ooooiiiiiii

Academic year............. 2004........0i AQVIsOr's signature.........ooovevii i,
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*E. C.S Wade & G. Godfrey Phillip, Constitutional Law ( London : Longmans,
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of Forces ),” uniinuias 26 (W.A. 2512 ) : 131.

° J. C. Paul, “Jurisdiction,” in The Handbook of The Law of Visiting Forces, ed.
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" Serge Lazareff, Status of Military Forces under current International Law.

( Leyden : A.W. Sijthoff, 1971 ), p.58.
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Concurrent Jurisdiction equal jurisdiction; that jurisdiction exercised by

different courts at the same time, over the same subject matter and within the same
territory, and wherein litigants may, in the first instance, resort to either court indifferently.
( Steven H. Gifis, Law Dictionary ( New York : Barron’s Educational Series, 1975 ), p.
113.)

" NATO SOFA : Article VIl
“1. Subject to the provisions of this Aritcle,

a. the military authorities of the sending State shall have the right to exercise
within the receiving State all criminal and disciplinary jurisdiction conferred on them by
the law of the sending State over all persons subject to the military law of that State;

b. the authorities of the receiving State shall have jurisiction over the members

of a force or cilivian component and their dependents with respect to offences
committed within the territory of the receiving State and punishable by the law of that
State.
2. a. The military-authorities of -the sending State shall-have the right to exercise
exclusive jurisdiction over persons subject to the military law of that State with respect to
offences; including-offences relating to its security, punishable by-the-law, of the sending
State, but not by the law of receiving State.

b. The authorities of the receiving State shall have the right to exercise exclusive
jurisdiction over members of a force or civilian component and their dependents with
respect to offences, including offences relating to the security of that State, punishable
by its law but not by the law of the sending State.

c. For the purpose of this paragraph and of paragraph 3 of this Article a security

offence against a State shall include:
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i) treason against the State;

ii) sabotage, espionage or violation of any law relating to official secrets of that
State, or secrets relating to the national defence of the State.

3. In cases where the right to exercise jurisdiction is concurrent the following rules shall
apply:

a. The military authorities of the sending State shall have the primary right to
exercise jurisdiction over a member of a force or of a civilian component in relation to

i) offence solely against the property or security of that State, or offences
solely against the person or property of another member of the force or civilian
component of that State or of a dependent;

ii) offences arising out of any act or omission done in the performance of
official duty.

b. In the case of any other offence the authorities of the receiving State shall
have the primary right to exercise jurisdiction.

c. If the State-having the-primary.right decides not to. exercise jurisdiction, it
shall notify the-authorities of the other State as soon as practicable. The authorities of the
State-having the primary right shall-give sympathetic-consideration to-a request from the
authorities of the other State for a waiver of its right in cases where that other State
considers such waiver to be of particular importance.

4. The foregoing provisions of this Article shall not imply any right for the military
authorities of the sending State to exercise jurisdiction over persons who are nationals of
or ordinarily resident in the receiving State, unless they are members of the force of the
sending State.

5-10......”
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*' The 1961 Vienna Convention on Diplomatic Relations Article 31 :

1. A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the
receiving State. He shall also enjoy immunity from its civil and administrative jurisdiction,
except in the case of:

(a) areal action relating to private immovable property situated in the territory of

the receiving State, unless he holds it on behalf of the sending State for the purposes of
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the mission;

(b) an action relating to succession in which the diplomatic agent is Involved as
executor, administrator, heir or legatee as a private person and not on behalf of the
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following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal

for which there shall be individual responsibility:
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(a) Crimes Against Peace : .......

(b) War Crimes & .......

(c) Crimes Against Humanity : ......

Leaders, organizers, instigators and accomplices participating in the formulation
or execution of-a common plan or.conspiracy to commit-any-of the foregoing crimes are
responsible for all acts performed by any persons in execution of such plan.”
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position of defendants, whether as Heads of State or responsible officials in Government
Departments, shall not be considered as freeing them from responsibility or mitigating
punishment.”
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the Defendant acted pursuant to order of his Government or of a superior shall not free

him from responsibility, but may be considered in mitigation of punishment if the

Tribunal determiness that justice so requires.”
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(a) Crimes Against Peace : .......

(b) Conventional War Crimes : .......
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(c) Crimes Against Humanity : ......
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which he is charge, but such circumstances may be considered in mitigation of
punishment if the Tribunal determines that justice so requires.”
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“The International Tribunal shall have jurisdiction over natural persons pursuant to the
provisions of the present Statute.”
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2. The official position of any accused person, whether as Head of State or
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Government or as a responsible Government official, shall not relieve such person of
criminal responsibility nor mitigate punishment

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was
committed by a subordinate does not relieve his superior of criminal responsibility if he
knew or had reason to know that the subordinate was about to commit such acts or had
done so and the superior failed to take the necessary and reasonable measures to
prevent such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to-an-order of a Government or of
a superior shall' not relieve him- of criminal responsibility, but may be considered in
mitigation of punishment if the International Tribunal determines that justicerso requires.”
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International Tribunal for Rwanda shall have jurisdiction over natural persons pursuant to

the provisions of the present Statute.”
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2. The official position of any accused person, whether as Head of State or
Government or as a responsible Government official, shall not relieve such person of
criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute was
committed by a subordinate does not relieve his or her superior of criminal responsibility
if he or she knew or had reason to know that the subordinate was about to commit such
acts or had done so and the superior failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of
a superior shall not relieve him or her of criminal responsibility, but may be considered
in mitigation of punishment if the International Tribunal for Rwanda determines that

justice so requires.”
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* The 1969 Vienna Convention on the Law of Treaties Article 18 :

“A state is-obliged. to-refrain from- acts- which woulddefeat the object and
purpose of a treaty when :

(a) it has signed the treaty or has exchanged instruments constituting the treaty
subject to ratification, acceptance or approval, until it shall have made its
intention clear not to become a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pending the entry
into force of the treaty and provided the such entry into force is not unduly

delayed.”
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Articles 41 and 42, to maintain or restore international peace and security.”
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