a Jd o o A { @ v A Jd @
AATIEHHANMTUATMTAUHUMIINEINUNTNITUN ﬁﬂ"lﬂﬂ?ﬁ%ﬂﬁ'lyaﬁﬂﬁﬁa'lﬂ : ﬂ?ﬂﬁlg]}

H 14
Ay o

oydyananlszmnmaiiesediuersanisndumaniadeludnbazenns a.4.2000 oz

1 o a A 1 Jd o o
sweydgaanlszmmaiionsdiumsnesiugitaannungrineveslszmalng

WBITY JANTIING

a a 4 yd 1 3 [ a Aana % a
eninusiitudiunilsesmsanmaurangasliyantamaasuritiag
AnIMIamans
Amziiamans ymasnsainmineds

= =
msAnyT 2545
ISBN 974-17-1858-6

a a L4 a @
AVANTUDIPWIAINIU NN 1INGIAY



THE ANALYSIS OF PRINCIPLES AND PROCEDURE IN DEALING WITH PROCEEDS
DERIVED FROM CORRUPTION : UNDER THE UNITED NATIONS CONVENTION
AGAINST TRANSNATIONAL ORGANIZED CRIME 2000 AND THE DRAFT

UNITED NATIONS CONVENTION AGAINST CORRUPTION AND THAI LAWS

Mr. Virat Poopatthayakorn

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws in Laws
Faculty of Law
Chulalongkorn University
Academic year 2002

ISBN 974-17-1858-6



Pdeinendinus  Amsgdndnmsuazmsaniumsinerdunindduin ldnnmsdenugiiiman
1 ' v

meldoydyananilszmnmaienoduoirginssuiumaniaasludnyue
93fiN3 1.A.2000uaz 3 WO dyRENs T IMNATEAEATIUMIROI YT ITana
fungrueveslszmalng

Tay WIITY HINFIINT

1390 asnany

Ia (=R 4 ~ a @
2113813 919138 A3.11301 AnATe1INT

S (=R ' o o 7
E]'li]']ﬁﬁl‘ﬂﬂiﬂ‘]ﬂ'li’)n D1913YIUBY ;%u’nﬁ

<3| ' £

4
aa 4 o a [ va v Aa a J o
AUSUAMTAT  JWIANNTUNNIINYIAY mgmslﬁ'umﬂmuwuﬁﬂuuﬁgﬂumuwuwm

msfnInrangasUsyanumadia

................................................................................ AnuARMZIAMans

@

Y dan o o dy
( HYIWANTATINTITANUT YOV )

]

a a o
AMUTNITUNMTABDUINYIUNUSD

................................................................................. ses1unssums
( 309ANAAIIIINGT IRAI A )

A (=
.................................................................................. 91015801/5 011
(o130 a3s.1h5an gavTeniag )

S (= '
.................................................................................. 01915015157
(  0mIsue Sqi]u’N?f )
.................................................................................. ATTUNIS

ao 3 an

( 394fNaN319138 A3.0ATA Y3 AS )
.................................................................................. NFTUNIS

] J a a a
( A¥remaas1msdguila inaduinesa )

................................................................................... NITUNIT

o o [ a
( ©1139NaA152903 A5. I¥5Na Uszasssne )



1% o

' a ¢ o A { o o da A s
¥ QUNTIINT : 'Jlﬂi"Igﬁﬁ'dﬂﬂ1§!!ﬁ$ﬂ']ﬁﬂ']!uuﬂWﬂﬁfJ'Jﬂ']JVlinJﬁuﬁ‘la{inﬂﬂ'ﬁ%@31}1@31]\1?"61'3\3 : ﬂ']flcl@g]’

D

o1y Waumunawﬂiwﬂﬂ&ﬁmiﬂﬁ'mawaﬁﬂi5u%’mmﬁﬁﬁ?ﬂgﬂuﬁﬂymxmﬁﬂi A.A.2000 LAz TWOYTYN
avitlszmandiiiodedumsdessgiiavanfunguievesiszma’ng. (THE ANALYSIS OF PRINCIPLES
AND PROCEDURE IN DEALING WITH PROCEEDS DERIVED FROM CORRUPTION : UNDER THE UNITED
NATIONS CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME 2000 AND THE DRAFT
UNITED NATIONS CONVENTION AGAINST CORRUPTION AND THAI LAWS) 0.if5nu1 : 019138

a3.11580 An3e1303 , 0.UTn9a : 919138 YUt Jauad $1uau 200 Wi ISBN 974-17-1858-6

v J o 9 o a Yt A ax v Y o~

fniﬂ'l’]5THaiU\TVia]Q!ﬂuﬂmuW1ﬁ1ﬂmuﬂlﬂﬂuuyﬂT1ﬁ Ulﬂufﬂiﬂﬂ'}'ﬁfﬂiﬂiWUﬂiWNLLﬁgﬂﬂﬂﬁ«!WaTﬂu1V]§ﬂ1§ AU

Yo 4 a A a o A\ 1o v ¢ o 9

i}ﬂﬁll1ﬂiﬁﬁQﬂNuuﬂﬂﬂﬂﬂ1ﬂﬂ1§nﬂiﬁ LW@Wﬁvﬂuﬂ'ﬂﬂﬂﬁiqﬁl ﬂﬁﬁ’,!‘ﬂﬁql,ﬂ‘lllilﬂ'ﬁﬂaﬁTHQTUQWﬁ'N ﬂuuﬂﬁlﬂﬂluﬂiglﬂﬁuu
v o = ) 7o [T =1 o a A o v 9 A o

ﬁTﬂJﬂliﬂ‘]J”ﬂ'JU‘Vlf’JQﬂW ﬂi?u’W]ﬁvh/]flll{Iﬂ]uﬂ1ﬂﬂi1yg]5ﬂ\iﬁﬁ')ﬂf)gl%uﬂu UNITNAHINTVINANNNIENURNIZITIHUINVDITY W1

| v o w aa o a @ a o o v
Wumssawnszhiiuensy vazlimsldiayananszinrudaludnsaziiumadie dniingmnevealszmeaingindae

o 1% =

v
' o A I 9 @ ' o ' il o @ o @
mm5mmaé’ﬁuiummnuummumw&mu ‘lﬂiﬂﬂﬂﬁ5@51H§]5U\1‘Wﬁ’)ﬂ‘ulma$ﬂ‘]J‘LIGINUlﬂJLﬁENW?JGluﬂﬁ‘lNﬂ‘UGl% A

o

ad (a wa Yy A 9, v < v = 2
ngwmauamﬁﬂgnmmmwum “I/'l'ﬂ“ri'ﬂﬂlﬁ'1‘11@5']%154]i‘]JQWﬁ'NVI'Jﬂ'J'uJEuLLﬁQ‘Uu

o

v I '
nmsAnmaIneinusiauiithanesmania fe msduiumsiansfumsndaui ldnnnsdesigsiiaman

4 = 4 Y a 71 a o a v 7w a1
Falulszuanguineergves InelilaymluFesmsdesiigainimsnszinnuraeiangusesibgsiamaludenouds
o A Vo w aa A 0 & & < - & o wa o
wawiumsaensndaunldnnmsnsgidaiuld Tuvasinguunefiay  sanszswdiygadesiunazlswlswms
vonidu w.a.2542 naz wizswiyalszapuigsssuygnntemsilesiumazuazlslswmsnese w.a.2542 aediilym

Tungrmoildmin “msfeve linindduamiluve wmuan

Tuihpiudsemalnelugiuzafaudnvesesdmsantsznna 14 ldasnueydyananilsznmaindloms

'
as

' v o o % e ) o a A a
ﬁ@&"]uﬂ'ﬁlﬂﬂlﬂﬂiim%’m‘lﬂ V]ﬂﬂ@lﬂiuﬁﬂﬂmgﬂﬂﬂﬂi A.7.2000 uazsammwaqﬁiy,iymwﬂixmmmﬁaméfmmsmm U

4

= = o o YA A y S S a
njadou Uszmaeemase lasiananmsameydyna a.¢.2000 lagldmumauinansninieuinadugaiouninizy

= = Y 3 0 A = o o g PEY a Y
L'llifJ'lJL“VIEJ']Jﬂg]‘HlI']EJ‘lVIfJLLﬂ'J mu”lﬂ'nﬂg]wmfmaaﬂizmﬂ"lm'lmwmwauaxmmnmnﬂiumimﬂuhﬂummmﬂgmaa

o A o o & o v ' J o '
IMHHIWINAN Glummgﬂﬁaﬂﬂ"liﬂigﬁﬂjﬂﬁ"l‘VNﬁi’NﬂllUﬁﬂl@au1ﬂﬂ]11uﬂ15ﬂ51ﬂﬂ51ﬂﬂWi%@iﬁ&lQiU\ﬂ’ia?\HWiTgUT [HRERER]

o o on da S 2 9 < A yq ¥ ' o Yy s oo
i]ﬂfnTVI5Wﬂﬁuﬂu“}fﬂUuuﬂ\3ﬂ’ﬂ\ulagﬁﬂ!uﬂ\ﬁ1ﬂhlﬂcl‘lfﬂ§§$1|'JufniVI1\1@1@1&1@31’]1\1!!W\3Wﬁ“ﬂu1ﬂ AAWANINUNYWNEY

davazsussuimives Ineua Tusa

v v
MINM3IANEIINY Adsuwunngunevesszma Inemnihwanms lweydyaniiasntivnau1¥e1omia
8 a A v da o I a a 4 o A
Papnsznuansieinmlunindduvealszrvy uaednlsnadszme lnsarsiingminefisuamasesmsduiums

A o o gda dyy v 2w £ o o o g o an oA o o o da Ay
Lﬂﬂ')ﬂﬂmiwaﬁum.lﬂﬂ1ﬂﬂ15ﬂ651ya31]\3ﬁa'3\151]uﬂ1 Iﬂﬂu1aﬂym$7|5waﬁu e 'Jﬁﬂ‘liﬂ‘l!uuﬂ‘]iﬂﬂﬂ‘]iﬂﬂﬂi‘v‘lﬂﬁumqﬂ
v 7 o moa o @ Y o WY ' A 29 A
ﬁnﬂfnﬁﬂ@511&]QiUQWa’NﬂJ1Uﬂluﬂluﬁﬂ1uwaﬂﬂ15blu@igﬁiyfu11’]\1ﬁﬂ§ﬂﬂuwl]£ﬂuﬂu3ﬂﬁy' Tﬂﬂﬂﬂfnigfniwqﬂuiu!563ﬂ31u

a v da Yo o v A g vy v 7o o & Y yas A A
USq%‘ﬁﬂJﬂﬂﬂiWﬂﬁuiﬁﬂ‘U’ﬂHﬁﬂ mam@mﬂungwum“lumimmumiaaimaimwma %”Ilﬂuﬁf)\iﬂl‘]ﬁl‘ﬁﬂ'liwmﬂ WD

Hostumazsnnlsumstesgimardfinadss@ninmuazilsednsnane 1),

a aa s | oo (2
a1V NI¥T UAMANT aWﬂﬁJﬂ%ﬂﬂWmiﬂ‘ﬂﬂiﬂHW .........................................................

= = A A I (=2 '
ﬂﬂ'ﬁﬁﬂ}n 2545 ﬁ‘]fﬂ\lﬂﬁ]fﬂﬂ'm”ﬁﬂﬂﬂiﬂ}nijll ..................................................



##1D.4386130534 : MAJOR LAW

KEYWORD : PROCEDURE IN DEALING WITH PROCEEDS DERIVED FROM CORRUPTION

VIRAT POOPATTHAYAKORN : THE ANALYSIS OF PRINCIPLES AND PROCEDURE IN DEALING WITH
PROCEEDS DERIVED FROM CORRUPTION : UNDER THE UNITED CONVENTION AGAINST
TRANSNASTIONAL ORGANIZED CRIME 2000 AND THE DRAFT UNITED NATIONS CONVENTION AGAINST
CORRUPTION AND THAI LAWS. THESIS ADVISOR : PRAREENA SUPJARIYAVATR, PhD. THESIS

COADVISOR : MR.WANCHAI RUJANAVONG. 200 pp. ISBN.974-17-1858-6

Corruption is one of the most critical problems human beings. Various preventive and protective measures and procedure from
corruption have been prescribed in almost all countries around the world. There have been endeavors to reach their supreme goal in creating
the Society of uncorrupted. There is a saying that if and only if the said manifestation could occur, “The road in uncorrupted society can be
constructed by gold”-the provable truth of the unproved fact. Likewise Thailand has also faced problem of corruption. At the first start, this
matter originated from the malfeasance by officials as the corrupted wrongdoers. Later, the private sector has come in to take parts.
Thereafter, international corporations have conjoined in their common misconducts. The corruption in Thailand has strongly and continuously
increased its motion because of the reason that measures on anti-corruption for proceeds of assets derived from corruption of each and existing

laws are not sufficient and appropriate both for the enforcement of the law and the operational actions of the officials.

The result of this research is to study one of the criterion, measures in line for the management of proceeds of assets from corruption. On the
grounds of the Thai Criminal Code on anti-corruption, the disadvantage is that the first condition prior to the management of proceeds of
assets is that the culprit on corruption must establish the guilt. In addition, there still is the problem in exercising Anti-Money Laundering
Act B.E.2542 and Preventing and Protecting Corruption Act B.E.2542 under the Constitution owing to the restriction of the term “the

application for the nationalization”.

Presently, Thailand, as an associate member of the United Nations, has not only ratified the United Nations Convention against Transnational
Organized Crime 2000,but also collaboratively drafted the Convention on Anti-Corruption at Vienna, Austria. This drafted Convention in
compliance with the principles of the first mentioned Convention has appended broader measures. Where analytically compared to Thai law, it
reveals that there are limitations of the law enforcement on the execution of corruption whereas the principle of the two aforegoing
Conventions on the management of proceeds of assets from corruption cover its wide and deep dimension because of the combination of
criminal and civil procedure. They provide much better advantages with regards of protecting corruption. This is similar to the former Thai

“Rib Rajs Bathw” Law.

From the research study, the researcher would like to propose that Thailand should have its law on the proceeds of the assets derived from the
corruption well systematic and in a specific-law manner. The prescription of the law should apply the contents and concepts of “assests” and
“the proceeds of the assets” derived from corruption as ratified in the two abovementioned Conventions but leaving the burden of proof to the
defendants. With the reason that the anti-corruption law is a special law; therefore ,special procedure should be employed for the future
effectiveness and efficiency in respect to the prevention and protection of corruption with ultimate resulting hope in having society free from

corruption.
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Property,equipment or orther
instrumentalities used in or destined

for use in offences covered by this

Convention.
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part or in full,into other property,such
property shall be liable to the measures

referred to in this article instead of the
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v Jda Ayny Y 7o
8.14’51"18?(1!‘1/1‘1{5!ﬂ']ﬂﬂﬁﬂf)iTHgﬁ‘lN

vanngnulsanmmion)aougl
I v Jda A 1 A qu

A UNTNIAUDUVNFIUNTONIHUA
9Yq 9 v o W v Ja 3

19 1%105mM VIR UAUNT WO FUIU

unuiuie'ld [@oun 12(3)

g iilonluondy g 4a.#.2000

Y LZ

Haaia 13 ludeun 42(5)

9 9

8.0 w.5.u.1)y. w2542 Tu

=

1 J 1< v Jda
WAT1 78 NA1IN L aTuninadu
= Y o N a Aa ~
(MIVINUMITITHALNALALY

= o, 1 = o 9

NHANINUUFDINLTNT Tou dndg

A 1 v Jda
wlsamn visognaeuNsWIaY
5.0, ale, weer2542 dnyaja 131y

v
a =

Iy 4 4 [ o

119151 3 NINIAUNNEINVMTNTZM
a qs/l 49’ 1 v JIda
ANVAA . N9% I NITUMY
(1)(2) 38 (3) WUMITMUIEY
] ] Y

Tou vson/asuaninlinasa uazli
9192081140 11UATOUATOIVDIYAND

3
1a Toulilifluuesyanala nio

[ = 1 3

Usingrangumianzioniniuyes

yanala

| v

S 9 o Jda An Y
Siderrdunaimiwdaun laninms
Y d o A
POIIHYIVIMaNgNUIANINHTD
{ < o Jda 4 1
wasugihiluniwddudu uanin
A4 A 4 Y L

150910 150914 gilnsallums

o a A A
nIzIANUEe tlsanmmvienlasu

51/l A'lieglunnuvinevesnsgn

E4
~

Sumudoun

“WizTwlyaaneEUed Inedl
% wad Y ' o Y
iy aianningwend mlqi

g

a

= a s

annuenTunalg i

-Uszunanguuigeig Mas 357

ﬁ' w 9 v o | [

15095004 19511 1% ndARIN “OU
< o [

&7 000 Nazansatimanns

ngruesuvedTasanlyla




DU IN.A.2000

3190 YT YN

ngrinevesymalne

Y v
VAN

v Jda A g A
9.%5W8ﬁuﬂlﬂu@]@ﬂﬂﬂﬁﬁﬂ
7 o Ay Y Y
walszTeinnnindnldanmsde
J o

T1HHTVIMA(Income or orther
benefits from proceeds of crime)

&£ ) v Jda A 9
.94 181nnsndaun laen
01nssu Idulsanmmsenlasu
3 ‘Iﬂﬂ(from property into which
proceeds of crime have been
transformed or converted)

& ) v Jda A )
v. 39 1A ndaun laan
91¥RINTINY NI 0gN e 1dA1IN
v A ~ FY 9 dy
i‘uNﬂmummmimzu“lﬂmmu
(from property with which proceeds of
crime have been intermingled shall
also be liable to the measures referred
to in this article)
A luanyuzag Vo LIAAEINUND

v Jda Ay Y
VI?Wﬂﬂuﬂulﬂﬂ'lﬂﬂ'l‘lﬁUu']ﬂiﬁiJ

9.iilounulueydyn14a.6.2000

9.0 W.5.9. .19, w.a.2542 Tu

Ay ¥ o
1913 Vlllﬂll']"l]']ﬂﬂ'ﬁﬂigﬂ']
v Y

anwAayaguluiiiae giudo
Jd @
ERVEEATSTORN,

aNNuANMend Ju ... 1.9 18

=2 a A o da Ay Y
HUYAITUDN Nuﬁﬁﬂﬂi‘l/‘lflﬁuﬂhlﬂ

A

VINMFANUAYUNTOBIONAONT

a Y

o R &
NITM “NHJM?‘I’N?JW@&J@%WL!@’JEJ 1'14

U

Ja A A

dl-dyd a A o Y [
NUAD WNUNTONITNITUNNYIUDIND

NINTEMANVAALULD

w.3.1. 1.1 w3031 3 ladingianen
Y = a A
WA 1T INDINDNHAVDIIUNT O
v Jda Ay Y o ] 1
nndaui lauinnmsdiviine 91e
Toudeiszmsla o e A Mauls
A = o
anmnsorlaguziiiues
{ o v Jda
Tunsai ldsaudnrunswidu

W3, 1) w2542 nyaiaiiean

alasuanin pglunNunIoUAIDY
vosyanala , Teu'lidluvesyana
la 50 Usinguangumanzidiou
Niiluvesynnala wsu. 1lala.
R Syaalunsdin lsudy

o Jda 4
mwaﬁummuﬂﬂaﬁu




DU IN.A.2000 3190 YT YN ngvaneveslszmealne Yo unn
In the same manner and to the same Lﬂﬁauaﬂm,agj"iummﬂmmmq
I
extent as proceeds of crime ﬂmuﬂﬂa‘lﬂ,T@u"lﬂgﬂummuﬂﬂa%
= (2 ~ 1
%30 Usngrangumangiieun
[~ o A
Huveayanala wsesmiyad
Hosnunagalsiwlswmsnensu
w.e1.2542 lai lavyaia lunsain 1a
@ v JIda 4
SN UNITNITUVDIYANAD U
v Jda A 9 o A A @ [ a Jd [ ua.: =3 [~ Y =\
10.nswddui ldnnmsnszidag i | 1o.mileuruoudayan4n.#.2000 10,010 W3 U.MIFUNTINAYI WA, | dadu Juruldn  nguuneIned
Y Jd @ ] o @ waly Y 9 09;1 < Yy Y aq Y Y o w A a A
nesgIfanaegluszuuaotin | Syaa 1 lude 42(8) 2505 119131 24 At uvei il 1 193109 111T99N1TATINAOVITUNTD
2 Y [ A YA o o A v da A 1
MIRY (VOUN 12(6)) FTUUATANOIINNIMIATIVND nsudaunogluszuusmInIlu

'
<R o CZX

nswNamsvIonsndduvewenru | eudaana Fuiggadaniauinni

@ = 1 @ Yo 1 A £ o Y 3 2
-SymAuaazsy I unmanio aulaaunits il lan nguine
' A Ao Y a Ay Y
Wieuo U an N lums Insdeideyavesgnalusuins
o A =R o I v R A Ao w '
TAHINTOIANANTIUNNTUIAT NN WuaNUAVIINATAMTNINANN
a A Y o = a I
MIEY  WIDNMITA(each  state Tuoydyanaun Imsilamenilu
. F)) 9 YA pry= a
party shall empower its courts or other Woaniu laae lunsainiimsnasalu
Y
Aa J [ 1a
competent authorities to order that FUIMTWAFIDUN I LA I

. . @ va 9 J v 9
bank,financial or commercial records mgty@“l,uﬂiﬁ ﬂ’e’)ﬂ‘lel@]iﬂﬁﬁa’aﬂﬁ




DU IN.A.2000

o=
2
2

ngrianevesilszmealneg

Y v
UVOIAIUNA

be made available or be seized.

[ = 9

-Symavzdes il fasiag
Y
AniumMsmuumiyafveIsiail
1 q 4 { o o
Tagdraniusounsanuanuay
YBITUIA1I(States Parties shall not
decline to act under the provisions of
this paragraph on the ground of bank
secrecy.

v Jda o 9 o A
11.‘VIiWﬂﬁuﬂllﬂsmﬂﬂ1§ﬂ§$1mﬂﬂ§"lu
9 J v < a A
ﬂ’ﬂﬁ1H§]§U\1Wﬂ?ﬁlﬂuﬁﬂ‘ﬁﬂlﬂﬁuﬂﬂa
= ¥
NaW (UoUN 12(8))

The provisions of this article shall not

be construed to prejudice the rights of

bona fide third parties.
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“Freezing” or “seizure” shall mean
temporarily prohibiting the
transfer,conversion,disposition or
movement of property or temporarily
assuming custody or control of
property on the basis of an order issued
other

by a court or competent

authority;
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“Confiscation”,which includes
forfeiture where applicable,shall mean
the permanent deprivation of property

by order of a court or other competent

authority;
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States Parties shall adopt such
measures as may be necessary to
enable the
identification,tracing, freezing or
seizure of any item referred to in
paragraph 1 b of this article for the

purpose of eventual
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-States Parties may consider the

possibility of requiring that an offender

demonstrate the lawful origin of
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alleged proceeds of crime or other
property liable to confiscation,to the
extent that such a requirement is
consistent with the principles of their
domestic law and with the nature of
the judicial and other proceedings.
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Article 62 Return of property to the

country of origin in cases of damage to

state property.

1.Notwithstanding the provisions of

articles(...... )(Confiscation and

seizure)(...)(International cooperation

for the purposes of confiscation)and(..)

(Disposal of confiscated proceeds) of
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that State Party in accordance with its
domestic law and administrative
procedures.
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(When acting on the request made by
another State Party in accordance with

by domestic law and if so requested

give priority consideration to returning

This Convention,each State Party shall
adopt such measures as may be
necessary to enable its central
authorities or agencies with relevant
responsibilities to reture to the country
of origin property constituting
proceeds of crime that has been
obtained to the detriment of that
country.

2.In such cases,the property shall not
be subjest to the system of sharing
between the requesting State and the

requested State.




DU IN.A.2000

3190

o=
2
2

1

ngrinevesymalne

Y v
VOAIUNA

the confiscated proceeds of crime or
property to the requesting State Party
so that it can give compensation to the
victims of the crime or return such
proceeds of crime or property to their
legitimate owners.
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articles 12 and 13 of this Convention,a
State Party may give special
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1 Y A v JIda
-fﬂiMﬂﬂﬂ?ﬂ]@ﬂi']ﬂ]’lﬂﬂiﬂ‘ﬂiWﬂﬁu




19 ngrinevessymalne VoFUNA

o=
2
2

YA YR 11N.A.2000 3199

[ 1 A A Ay ¥

ANNAI mamuﬂmnuﬂmmmi
v Jda o J

VIWYHAADULNULENTNITUAINAT)

1 Y
W30AIUNTIINEUNDIN U

Yy 9
o v o K

aA 9y
UBNIAGIVUATNUD 30 1530 2(M)

[ dy Y J
VONDUAYYIU waz vinosAns

g g
1

[

1 2 ==
szmwﬂizmﬁimmﬂma‘wumm
d' a 1 Y o
L“I)'fJ’J‘]f']in!,ﬁ‘HsluﬂTiﬁ@EIﬂ‘iJ
BIYYINTIN
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to the account designated in
accordance with article 30, paragraph
2 (c¢), of this Convention and to

intergovernmental bodies specializing

in the fight against organized crime;
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(Sharing with other States Parties,on a
regular or case-by-case basis,such
proceeds of crime or property,or funds
derived from the sale of such proceeds
of crime or property in accordance
with its domestic law or administrative
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(Each State Party shall also consider
measures relating to the administration and
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for the time limits that result in
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administrative Procedures.
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(2) In such cases,the property shall not
be subjest to the system of sharing
between the requesting State and the

requested State.
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Article 12

Confiscation and seizure

1.States Parties shall adopt, to the greatest extent possible within their domestic legal
systems, such systems, such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or property the
value of which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined for use in offences
covered by this Convention.

2.States Parties shall adopt such measures as may be necessary to enable the
identification, tracing, freezing or seizure of any item referred to in paragraph 1 of this article for
the purpose of eventual confiscation.

3.If proceeds of crime have been transformed or converted, in part or in full, into other
property, such property shall be liable to the measures referred to in this article instead of the
proceeds.

4.1f proceeds of crime have been intermingled with property acquired from legitimate
sources, such property shall, without prejudice to any powers relating to freezing or seizure, be
liable to confiscation up to the assessed value of the intermingled proceeds.

5.Income or other benefits derived from proceeds of crime , from property into which
proceeds of crime have been transformed or converted or from property with which proceeds of
crime have been intermingled shall also be liable to the measures referred to in this article, in the
same manner and to the same extent as proceeds of crime.

6.For the purposes of this article and article 13 of this Convention, each State Party shall
empower its courts or other competent authorities to order that bank, financial or commercial
records be made available or be seized. States Parties shall not decline to act under the provisions
of this paragraph on the ground of bank secrecy.

7.States Parties may consider the possibility of requiring that an offender demonstrate the
lawful origin of alleged proceeds of crime or other property liable to confiscation, to the extent
that such a requirement is consistent with the principles of their domestic law and with the nature

of the judicial and other proceedings.
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8.The provisions of this article shall not be construed to prejudice the rights of bona fide
third parties.

9.Nothing contained in this article shall affect the principle that the measures to which it
refers shall be defined and implemented in accordance with and subject to the provisions of the

domestic law of a State Party.
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Article 42 '

o . 2
Confiscation and seizure

1.States Parties shall adopt, to the greatest extent possible within their domestic legal
systems, such systems, such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or property the
value of which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined * for use in offences
covered by this Convention. .

2.States Parties shall adopt such measures as may be necessary to enable the

identification, tracing, freezing or seizure of any item referred to in paragraph 1 of this

The text of this article is a revised version submitted at the second session of the Ad Hoc
Committee by Austria, Colombia,  Mexico, Netherlands, Pakistan, Philippines and Turkey
(A/AC.261/L.63), following the first reading of the draft and pursuant to a request by the
Chairman.

: During the first reading of the draft text, at the second session of the Ad Hoc Committee, some
delegations suggested that the title of this article should reflect the order of the process which the
article describes. According to these delegations, the title should read as follows: “Freezing,
seizure and confiscation .

} During the first reading of the draft text, at the second session of the' Ad Hoc Committee, Egypt
proposed that the word “destined” be replaced with the word “intended”(see A/AC.261/L.49/Add
).

! During the first reading of the draft text, at the second session of the Ad Hoc Committee, some
delegations suggested that the nature of instrumentalities would need to be examined if there was

to be clarity about the breadth of the offences covered by the convention.



187

article for the purpose of eventual * confiscation.

3. (Each State Party shall adopt such legislative and other measures as may be necessary
to regulate the administration and use of frozen, seized or confiscated
property that is the proceeds of crime and shall ensure that this is administered by an official
body established for that purpose. Such measures shall include standards relating to the return of
secured property, which will remain at the disposal of the person who has a right to such
property. Each State shall also consider measures relating to the administration and use of
abandoned property, as well as respect for the time limits that result in abandonment (for example,
six months,)beginning from the notification of freezing, seizure or confiscation in the case of
movable property and (one year)in the case of immovable property.6)

4. (Each State Party shall also take measures to consider and execute requests for the
interim freezing and seizure of all assets of the offender, whether being kept in his own name or in
the name of his friends, associates, relatives or accomplices, for a reasonable period of time
pending investigation or trial and shall also establish mechanisms to consider claims by any
person against the assets frozen. b)

5.If proceeds of crime have been transformed or converted, in part or in full, into other
property, such property shall be liable to the measures referred to in this article instead of the
proceeds.

6.If proceeds of crime have been intermingled with property acquired from legitimate
sources, such property shall, without prejudice to any powers relating to freezing or seizure, be

liable to confiscation up to the assessed value of the intermingled proceeds.

’ During the first reading of the draft text, at the second session of the Ad Hoc Committee, Egypt
proposed to replace the word “eventual” with the word “possible”(see A/AC.261/L.49/Add.1).
® Text taken from the proposal submitted by Mexico (A/AC.261/IPM/13).

” Text proposed by Pakistan.
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7.Income or other benefits derived from proceeds of crime 8, from property into which
proceeds of crime have been transformed or converted or from property with which proceeds of
crime have been intermingled shall also be liable to the measures referred to in this article, in the
same manner and to the same extent as proceeds of crime

8.For the purposes of this article and article 13 of this Convention, each State Party shall
empower its courts or other competent authorities to order that bank, financial or commercial
records be made available or be seized. States Parties shall not decline to act under the provisions
of this paragraph on the ground of bank secrecy. 2

9.States Parties may consider the possibility of requiring that an offender demonstrate the
lawful origin of alleged proceeds of crime or other property liable to confiscation, to the extent
that such a requirement is consistent with the principles of their domestic law and with the nature
of the judicial and other proceedings.

10.The provisions of this article shall not be construed to prejudice the rights of bona fide

third parties. 0

’ During the first reading of the draft text, at the second session of the Ad Hoc Committee, Egypt
proposed that the words “or other benefits derived from the proceeds of crime” be placed in
parentheses and that the comma be deleted (see A/AC.261/L.49/Add.1).

? Text not included in the proposal of Mexico owing to.the existence of article 58 on bank secrecy.
10 During the first reading of the draft text, at the second session of the Ad Hoc Committee. India
proposed that this paragraph be amended to read as follows (A/AC261/L.64):”States Parties may
stipulate that the provisions of this article shall not be construed to prejudice the rights of bona fida

third parties provided that any third party, upon being required so to do, is able to establish his rights.”
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11.Nothing contained in this article shall affect the principle that the measures to which it refers
shall be defined and implemented in accordance with and subject to the provisions of the domestic

law of a State Party.11

" During the first reading of the draft text, at the second session of the Ad Hoc Committee, Egypt
proposed the insertion of an additional paragraph at the end of article 42 (for the text of the additional

paragraph, see A/AC.261/L.49/Add.1).
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