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*"prices below the average total cost, but above the average
variable cost, may represent a legitimate means of minimizing losses

g during a period of inadequate demand."

**The court did not require all plaintiffs to produce evidence

of the defendant’s actual intent. Rather, predatory pricing could be
proven by a cost and price analysis. However, the evidence of costs
and pricing practices had to demonstrate that the defendant
anticipated its low prices could have a destructive effect upon

competition and would thus enhance its market position.
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*ro establish predatory pricing a plaintif{ must prove that
the anticipated benefits of a defendant’s price depended on its
tendency to discipline or eliminate competition and thereby enhance
the firm’s longterm ability to reap the benefits of monopoly power. It
the defendant’s prices were below average total cost but above average
variable cost, the plaintiff bears the burden of showing defendant’s
pricing was predatory. If, however, the plaintiff proves that the
defendant’s prices were below average variable cost, the plaintiff
has established a prima facie case of predatory pricing and the burden
shifts to the defendant to prove that the prices were justified
without regard to any anticipated destructive effect they might have

on competitors.
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*1a rule based exclusively on cost forecloses consideration
of other important factors, such as intent, market power, market
structure, and long-run behavior in evaluating the predatory impact of

a pricing decision."”

*nEven prices set above average total cost might have
predatory connotations. In such a case, the plaintiff would have to

prove predation by clear and convincing evidence."
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*There may be circumstances where the exclusionary
consequences of a price cutting campaign by a dominant producer are so
self-evedent that no evedence of intention to eliminate a competitors
necessary. On the other hand, where low pricing could be susceptible
of several explanations, evidence of an intention to eliminate a
competitor or restrict competition might also be required to prove an
infringement. Such evidence may exist in the form of internal
documentation of the dominant company pointing to a scheme to damage
competitors. In the absence however of direct documentary evidence an
exclusionary intention might be inferred from all the circumstances of

the case.
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