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# # 5585965534 : MAJOR LAWS

KEYWORDS: PROVOCATION / CLOSE RELATIVES
JIRAPAT PHALAKORNKUL: DECRIMINALIZATION FOR PROVOCATION OF THE
MALTREATED PERSON’S INTIMATE. ADVISOR: ASST. PROF. KANAPHON
CHANHOM, Ph.D., 180 pp.

This thesis mainly involved a discussion of the provocation as mitigating
circumstance in Thai Criminal Law. Especially, close relatives attack was an adequate
provocation which let a reasonable man to loss of self-control. However, Thai Criminal
Code did not provide the definition of close relatives, so the court’s decision in this
matter was not unity. The thesis researched the factors that indicate the close

relationship of the offender and the maltreat person.

The result of the study found that the doctrine of reasonable man had several
defects because it did not consider the conditions of the offender which affect to the
self-control, so considering the close relationship under ultimate reasonable man test
was not justice. Moreover, the study found the factors that indicate the close
relationship appeared in Criminal Law as well as in Sociology and Social Psychology.
These factors were the deep and extensive interaction, the duration of relationship,
the physical proximity and the reciprocity. In USA and England, the jury could
determine the close relationship, hence the court’s decision was compatible the
human nature. While, German Criminal Code set forth the definition of close
relationship and the assault on them which was mitigating circumstance. In French,
provocation defence did not appear as section, but the court could bring this

circumstance in consider.

This thesis suggest the factors determining the close relationship in Thai
Criminal Code section 72 in order to help the court considering the close relation close
relationship of the offender and the maltreat person. Moreover, it would make the

court’s decision more unity and justice to the offender, the plaintiff and society.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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St nevadng, dpainen (nunnavnuas: v leweualas 91in, 2549), v 2.

TW. La Verne Thomas and Robert J. Anderson, Sociology : The Study of Human Relationships (New York

Harcourt, Brace, Jovanovich, , 1972), p. 110.
Sousef AeUsy, uyudiudsay (nsuvmaumuas: USTw Teloa.nsuRadtd din, 2551), wih 123,

“Thomas, W. L. V. and R. J. Anderson, Sociology : The Study of Human Relationships p. 109.
Wibid.

paul B. Horton and Chestor L. Hunt, Sociology (New York McGraw-Hill, 1984), p. 187.
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"2 eonard Broom and Philip Selznick, Sociology : A Text with Adapted Readings (New York Harper &
Row, 1973), p. 135.
Bibid.

4 Aristotle, Nicomachean Ethics, trans. Sarah Broadie and Christopher Rowe (Oxford: Oxford University

Press, 2002), p. 221.
> Horton, P. B. and C. L. Hunt, Sociology, p. 194.
16 Kingsley Davis, Human Society (New York : Macmillan, 1964),p.296

" Broom, L. and P. Selznick, Sociology : A Text with Adapted Readings p. 134.

18 Kingsley Davis, Human Society,p 306

¥ Broom, L. and P. Selznick, Sociology : A Text with Adapted Readings p. 136.
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20 paul B. Horton and Chestor L. Hunt,Sociology p. 195
2 bid.
%2 Kingsley Davis, Human Society.p.302
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26 \W. La Verne Thomas and Robert J. Anderson, Sociology : the study of human relationships p.113
2 bid.p.114

Be7e1ld nosaing, daauinen, wen 31.

% Abraham H. Maslow, Mativation and Personality, 3 ed. (Cambridge: Harper & Row, 1987), pp. 35-46.
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%0 Carolynne Kieffer, "New Depths in Intimacy," in Marriage and Alternatives: Exploring Intimate

Relationships, ed. Robert N. Whitehurst Roger W. Libby (Glenview,IL: Scott, Foresman, 1977), p. 267.

*1 Arthur Aron and Elaine N. Aron, "Self and Self-Expansion in Relationships," in Knowledge Structures in

Close Relationships: A Social Psychological Approach, eds. Garth J. O. Fletcher and Julie Fitness (New York

Psychology Press, 1996), pp. 325-344.
32 Arthur Aron, Elaine N. Aron, and Danny Smollan, "Inclusion of Other in the Self Scale and the

Structure of Interpersonal Closeness," Journal of Personality and Social Psychology 63, 4 (1992): 597.
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%3 Ellen Berschied and Pamela C. Regan, The Psychology of Interpersonal Relationships (New Jersey:

Pearson Prentice Hall,, 2005), p. 141.
** Thomas A.Wills, Robert L.Weiss, and Gerald R.Patterson, "A Behavioral Analysis of the Determinants of
Marittal Satisfaction," Journal of Consulting and Clinical Psycology 42, 6 (1974): 802.

% Berschied, E. and P. C. Regan, The Psychology of Interpersonal Relationships, p. 142.

%6 ibid.
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40 Kingsley Davis, Human Society (New York: The Macmillan Company, 1949), p. 291.
# Charles H. Cooley, Social Organization; a Study of the Larger Mind. Introd. By Philip Rieff. (New York:
Schocken Books 1962), p. 23.

92 Broom, L. and P. Selznick, Sociology : A Text with Adapted Readings p. 134.

% Berschied, E. and P. C. Regan, The Psychology of Interpersonal Relationships, p. 142.

“ Kieffer, C., "New Depths in Intimacy," in Marriage and Alternatives: Exploring Intimate Relationships, p.

271.
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(2). MasInwiiteldunisvuy (Prevention)
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! Paul H. Robinson, "Abnormal Mental State Mitigations of Murder: The Us Perspective," in Loss of

Control and Diminished Responsibility: Domestic, Comparative and International Perspectives, eds. Alan Reed and

Michael Bohlander (Wey Court East,Surrey: Ashgate Publishing, Ltd, 2013), p. 292; Mark A. Zoeller, Rainer Fornoff,

and Claudia Gries, Strafrecht Besonderer Teil li: Delikte Gegen Rechtsgiiter Der Person Und Der Allgemeinheit

(Berlin: BWV Verlag, 2008).
2 Stephanie M. Wildman and Dolores A. Donovan, "ls the Reasonable Man Obsolete?: A Critical

Perspective on Self-Defense and Provocation," Loyola of Los Angeles Law Review 14, 1980-1981 (1980): 446.

* LaFave, W. R,, Criminal Law, p. 818.
% Perkins, R. M., Criminal Law, p. 53.
5 LaFave, W. R., Criminal Law, p. 820.
6 Perkins, R. M., Criminal Law, p. 52.
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Voluntary Theft %39 Voluntary Mayhem?
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" Lawrence, C. W. and M. W. Lawrence, A Treatise on the Law of Crimes : (Clark & Marshall) p. 621.

8 LaFave, W. R., Criminal Law, p. 832.
% ibid.
10 perkins, R. M., Criminal Law, p. 54.
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%% Section 210.3. Manslaughter.

(1) Criminal homicide constitutes manslaughter when:
(a) it is committed recklessly; or
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%8 3 Provocation

Where on a charge of murder there is evidence on which the jury can find that the person

charged was provoked (whether by things done or by things said or by both together) to lose his self-
control, the question whether the provocation was enough to make a reasonable man do as he did shall
be left to be determined by the jury; and in determining  that question the jury shall take into account
everything both done and said according to the effect which in their opinion, it would have on a reasonable
man.

%9 Ashworth, A., Principles of Criminal Law p. 264.

0 Williams, G., Textbook of Criminal Law, p. 486.
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2 Law Commisson, "Partial Defences to Murder Final Report,"(2004), pp. 33-36.

7 54 Partial defence to murder: loss of control

(1) Where a person (“D”) kills or is a party to the killing of another (“V”), D is not to be convicted of
murder if—

(a) D's acts and omissions in doing or being a party to the killing resulted from D's
loss of self-control,

(b) the loss of self-control had a qualifying trigger, and

(c) a person of D's sex and age, with a normal degree of tolerance and self-

restraint and in the circumstances of D, might have reacted in the same orin a

similar way to D.

(2) For the purposes of subsection (1)a), it does not matter whether or not the loss of control was
sudden.

(3) In subsection (1)(c) the reference to “the circumstances of D” is a reference to all of D's
circumstances other than those whose only relevance to D's conduct is that they bear on D's general capacity for
tolerance or self-restraint.

(4) Subsection (1) does not apply if, in doing or being a party to the killing, D acted in a considered
desire for revenge.

(5) On a charge of murder, if sufficient evidence is adduced to raise an issue with respect to the
defence under subsection (1), the jury must assume that the defence is satisfied unless the prosecution proves
beyond reasonable doubt that it is not.

(6) For the purposes of subsection (5), sufficient evidence is adduced to raise an issue with respect to
the defence if evidence is adduced on which, in the opinion of the trial judge, a jury, properly directed, could
reasonably conclude that the defence might apply.

(7) A person who, but for this section, would be liable to be convicted of murder is liable instead to be
convicted of manslaughter.

(8) The fact that one party to a killing is by virtue of this section not liable to be convicted of murder

does not affect the question whether the killing amounted to murder in the case of any other party to it.
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7 55 Meaning of “qualifying trigger”

(1)This section applies for the purposes of section 54.

(2)A loss of self-control had a qualifying trigger if subsection (3), (4) or (5) applies.

(3)This subsection applies if D's loss of self-control was attributable to D's fear of serious violence from

V against D or another identified person.
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(4)This subsection applies if D's loss of self-control was attributable to a thing or things  done or said
(or both) which—
(a) constituted circumstances of an extremely grave character, and
(b) caused D to have a justifiable sense of being seriously wronged.
(5)This subsection applies if D's loss of self-control was attributable to a combination of the matters
mentioned in subsections (3) and (4).
(6)In determining whether a loss of self-control had a qualifying trigger—
(a) D's fear of serious violence is to be disregarded to the extent that it was
caused by a thing which D incited to be done or said for the purpose of
providing an excuse to use violence;
(b) a sense of being seriously wronged by a thing done or said is not justifiable if
D incited the thing to be done or said for the purpose of providing an excuse to use
violence;
(c) the fact that a thing done or said constituted sexual infidelity is to be
disregarded.

(7)In this section references to “D” and “V” are to be construed in accordance with section 54.



131

(0) Towiaaseinnisnszvimseruaieiunsuentaasligniiansanindu
ARSI SATUANALDY
(7) yAPAMNIRSILABYARAMININTT 54

undeyajAniu The Coroner and Justice Act 2009 TsaulasnidanunUayelaneaiu

t75

n1segdulagdunialnagniy common Law kag The Homicide Justice Act”waz

[

"
Avunlidesedinsizmatuaalnaziludededinszgydanisnivauauiesdsdonst

HRIUTINGNeUMENg UL EIna M avsoANEgn YUl Hnsevhanuiainisgeyidy

Y

NsAMUANALEY UsEnauiunisgadenismunuminaniuliavnmuingvungfimun

A £ 1 ;74

TofiarsaunidrAyusenisnilafe tesedinszimggaidenisaivauayligninunly

Y 9
mnIgnsEyAnuRadianuasuALAuEYIwme uiiluvaenseyiauiaty gnsgvinae
gULAENITAIVANAULDIDENUTIITY UATINNNTAYNITAIUANAINGITANMHUIINNGFAN1TIN

ANsEvinANRAdid1uviliAATY (Self-Induced Provocation) tielddaradnungrane

=Y

WewduAy suiieladndunislasnses wieraunulduszloviniunguuie “n1snsei

AanuRalunsaligulazlilasunisanlny msznguuienmvualidanuly 11931 54(4) uag
55(6)(@) asnaffundnngmuneai common law wag The Homicide Justice Act fifvu
nalnmanguuneiiieusnnissndsgnsgianuindiasuindudu Ao nsshaunguuno
aoaiazdessiluiiuiviulafigniume Sudunisendessasnauuennisngyinanuiin

Tngduanalnasiun1snseyANuRntaelnsnsad I NauUms1EABINISHALAY LNSIZN1SNTZIIN

£ o a

ANuRalasvusalnastubnseyinanuinaz lifinatasuafensuallasnsesnisnseiives

Y

AULBIUULDY

Feoulvusznisusniisieaiansanie nsduulunaunannisgydenisniuaunues

£ 1 ¥ o

1% o a = v &g a a a o
Y8I{NTEYIIAIURA (Loss of Control) Taulytailidun1siiarsundednidedngnszii

U

¥ =)

ANUAAALFBIFLFINITAIVANAULDIDEWTITFY® datiy wndnseyihauRadud@dianiy

(% '
Y

aanuaAnauaInIuaramily wasnszviauinlaeauLieuiuiulngededeLionsed
yaravaluiilenaayidenisaivnuauies gnsgvauinaglilasunisanlny uenaind

ngranefmualiruzgnyuiansandsaaunIsaiianua e Ives woRnsaiidunisuuimg

> The Coroner and Justice Act 2009 Section 56
" David Ormerod and Karl Laird, Smith and Hogan's Criminal Law, ed. 13 (Oxford: Oxford University

Press, 2011), p. 510.
" ibid.
8 ibid., 512.



132

mnufAnvesinrularauiAnuesdnsyinnuie warsrernanszuinmgAnisaiidy
MsvmsAUMInsEIImNAn ™ wihazdldiasieininazdeainnsnseyimnuinluriuled
gnUueinIu uiszeziaifinandnadutdadedAyd msunisiansanenseninemis
nsgyanuiialaglainseddinouiunisnsgyialuiamns12ayden15AIVANALLDY
uenniiunargnyuifesittsaniana o1y anueavuennaukaymmdudaddlalusedy
saluinfinsandeiluanunisalifeafutuyanaiiluagnssvheuialudnuasiend
fugnszvhanuiievidelsl Suiduieulaludenideussnautusme
JeouleBnusznamisdenguunsiivunlide nsgyidsnisaivquiuasdos

Usgnaumemegauinguuienivua (Qualifying Triggen® &usznaulusiamnfignsyyin

D

[ Y] 1

ANURANGIINAEYNELHI M EYINdURTIgaTaRnnuLeITaR Y (Fear of Serious Violence)

Y

¥
o =) b4

waslg N sevianuialnssinseaslandelaeg1esunssasiios 1ilivgnaduaualsii

AUONVLLINBETIBUTS WINTIY

dTUNEINUAMUNFINITTINEUA T REUUTNUTILLIINLLIAUAMTDITD

a1 a

| v A = v v A A Y ! ~ o [ 2/
G]@QLW@ﬁﬂIWH%QNLﬁSﬂ’]UNﬁ?UN@ (Partial Defence) LWaauam’]m&mngwmamwummam

Y

(%
£ o a v

nwlidugnsyvirdatudumsz{demeiidaunerdesiunisyilignszianuiegnde

e

nsmuANnue®LaymstosuRuaumsunng®? uenanissiiiuunpnidomnisudle
Tounwsesveangmnedindsnsevianuiaidundlaesnnagliaansofigatifanisnsesi
aiisluvai Tumalnaylalunsaiidunalnazasan®

feiiu ngvane The Coroner and Justice Act 2009 sldiwnslsivniivilvignse i

AINRAGIYLENNITAIVANTINEIN TAE ALLTAWINN SIS e T uAalnasazauienlinoe

(%
I 1 v v Y

WesannguanedlanvuadinisnszyhanuRassaeuisvuluraegnuune Aslugnsesi

Y

AMURATIDIVLDANUDANAU LAZUINTLINAIURA LUNENTIVULAAULFINITAIUALAULDY

LA a

172 4aNAINTTITIUDINITNIEYINAIMURALNTIENEINTHDUNT WA E WIIINITVNOUNTE

YUz dluAinTu?® sudulieaveANNAIARLIENISYIIsUAsIga1TanaziinTulua AR

" ibid.

¥ ibid., 513.

& ibid., 515.

82 Richard Card, Card, Cross & Jones: Criminal Law, 20 ed. (Oxford: Oxford University Press, 2012), p. 261.
& ibid.

8% Ormerod, D. and K. Laird, Smith and Hogan's Criminal Law.

8 ibid., 515.




133

Tnaannifudesnisldnnugunsslunseuash wazwdinmsnszvimuiinluaziiudndiuves
AMUTULSITIAnTUluYBE T (Excessive Force) WAnINN1TNTEinAURALAATUIINAIIY
N&79E19UN39 gnszvimuinazlasunisanlny Anunddainadss ufmundinism

BUNTIANALAUARADUAILTULBINNIINENTHALUIAUARLNEITUNT DI URULDINT ©

[

Uearugduniues egslsiony nguuneldasistednialisngin nsnsnsgyhanuRaiint

IefoInsyiregindunsieaiarinuy ninilunisnssinfinseyanadudedlaguuing

Y

AnszyhAnuRnvzlilasunsanlnwnzivel
wanguangfvuagnmgvilsiufe wnganisnsevimisednaneliiinaiulngs

Lfﬁ‘&nLﬂ%ﬂﬂmﬁsﬂﬂaﬂwqumﬂ (Circumstances of an Extremely Grave Character) @116

JallfiensuImannaEININg MENeAEI UNIINIEIANLRALAe TuAa A AU I LRY

A9 1dn9In common law wag The Homicide Justice Act anveyajalitiutes® vafiasan

o

UsgnmsusndewmniineliAnanulnssinienailandananazdoninnnmanssyivosyud
Lildwmansainiesefivinsssumd nmansgidanandesanmsaddalaindunisnsesi
viodmaegndle TlignszrnuRnaznangrsnsnseividedm avesyanaduegadou
aoeld®” nsrtungmnedldsidniazdondunmanssyiviodyavesiidoms fiuyaaad

nsvvivsenndulunisiumadtonaduyrnaduuenaingidensls 1 dnszviauRely

¥ v

lnguunaunusenigideneiuyanaduityuanaduilulaiiegnuenseviauia®

1 L4

N3eYNANURARIG AN TAIUANAULBILAZNSEYIALRRARR LA BT SUTlaunaununty

Y

ey

<3 [

oell Balunindu uihumsnssvintedmndsseuhengrunefienarhlignsgyianuiiaiAn
audanTnssindsnaiilanidelasgeguusld mndignsgieafiniaudlasgas
auwmaunaluin manszvhdanarilunisvumnuegsinense®
anulnssinisnailanideladsiosusznoudengimanienssihmuindeasng
TMaNadUaNAITIINUYNYULNIBE19518U5e (Justifiable Sense of Being Seriously

[ o

Wronged) nanafie fnseiaiuinezdesdesdndimanasuannisin auluiegnauuing

Y

ag19518use danueyfsssuinuiuau®™ 1Wu nsganienzideg1eieunss gnaniiuldainy

8 Andrew Ashworth and Jeremy Horder, Principles of Criminal Law, 7 ed. (Oxford: Oxford University

Press, 2013), p. 253.
8 Ormerod, D. and K. Laird, Smith and Hogan's Criminal Law, p. 515.
% ibid., 518.
¥ ibid., 519.

% Ashworth, A. and J. Horder, Principles of Criminal Law, p. 257.




134

9619518159 Fululouludeniddendosiansananyuueswesdyyu og1alsinunis

'
(% 1 LY v a v a 4:1

finrsandadeuludenandinalulgnritelindniyysulaewi vioagldndnIygyyund

U L4 o

dnwazlguAgIfuiugnsEyiAuEadulawn A 918 @an1vreInIEYinAIuRaLaY

4
woAnnsalinefaiiUnyeyAlTluane e 54 (1))
dmsumsnseriwidedgmiieatunsuentaty (Sexual Infidelity) sungusneatiy
dlgtmundutosniuilfdodumaiivlgydonisaivauauies auunns 55 (6)(c)
ogslsfinaluad B v Clinton [2012) EWCA Crim 2 Faifupdfimaiiadedn wiinguranis

wanlaaggniuiilinaidnsindumsfvinlidnse i ulngydun15AIUANALLEY A

Y Y

L% 14

anun1saliintuseninagnssyauiadudidenisasdudiaiunsoduannaniud

o

iy
Aana1 gnsginanuindaduafignadn

nguuten1nuala (Qualifying Trigger) Tunf
Y = 1% o a v v Y o v A = Y & o 1%
NLaE’JW’]‘E‘JsNLUUﬂﬁi‘U'{LfﬂU@ﬂﬂaT‘nWLﬁ@Nﬂ'J']ﬂJﬁﬂJWHﬁsgﬁﬂﬂUﬁd@u@ﬂﬂﬂﬁ’]ﬂu YNRILINENINY

Y
AnszvianuRafefuiuleandnsziimiuiinfinwiiiedndinie wagldnangninsely
ADIN13QHAgNTBNLTORATHNTZIANNRR MaTidadedingAnisalfinanuudumeli
AnsgyhmnuAafinmnulnssinseaaiilandelasgrsgunssainnisnsgrimsesyn sudu

v ° a A 1 Y Y o | &
LW@IMHﬂizVHﬂ’J’]QJN@L?j@’J'W]UQﬂ%JlILMQ@EJ'N?WEJLLiQW’JEJLMG!@uVLNLUUﬁiiiJ FIUUIMTT 55(4)

a

2. nmsnseianralagdunalnasvasdinadn

UszinAdanguiliuinnuAniiedanunsdumadlndnunnusinsananissei 17 lag
Aaadetuiugl N15UegindBnilunisvnneeg1eieusausennuds Ins1znsTume

Ussnnilguamslanseyiianguangeglusii®™ asuwiiinisfnwiAuninafusniusngind

Yo

n139uwedlndTauaznsgiiauiialasunisanlnwnsisingiuaalnasdend Ry

Yo o

Salisbury (1553) Plowd. Comm. 100 aililusesignszvinanuiiavatesiglunisnsyyih
A da X | & o a | [y v < a I a . %
ANURATLAATY Ingusass1etuulnNLana1eiy Jamiaasulued Salisbury uagninls

neiarvdadiufidenieduduausulduesdninenis waglasndidenie amaidadedn

[ o

Salisbury Aumanfilanurdiire (Malice) TuvugAdnseianuiindnsnenilsdaduausuld

Y

994 Salisbury W W INULWMANISBINIINZLa1e TN uIeveInuiudideniely
Mevias JldegsavgnisainisvgiansIrmiuniussy maidadedn gnssihanuiinuulid

WALITIIY walinsgyANRAgIU Manslaughter §3iM5auladn fnseyinAnuRatugny

BBl SINT I WIeveInugniislun Sy uiaguuy

Y

°! Card, R., Card, Cross & Jones: Criminal Law, p. 263.

92 Ashworth, A. J., "The Doctrine of Provocation," The Cambridee Law Journal: 293.




135

Tu¥ 1612 Great Marlow” Tuadiiidulseenanseyinauiaduliiouvasnulliau

Y

luddseiu Insnziaiziuseninaiiouvesnsgyianuiaiugdemeiintu gnseii

Y

v [ 1

AMURANUumANsalfatuisldgnluidauiidemeauiisunainunie maidededn

LY
oﬁlilﬂ-ldl = !

AnsEviANRaiinLRAg U AR wARIUmglalanu (Manslaughter) 184310

Y

nasieInuARAINE 1R lANa 1A 18azIBEAUDIARTT TBUVBIENTEVINAURRYNYLLIS

men1snsgviegala dlienamsulduidngt sudeiasslunaitu ddemeldmasume
a4 o 9 o 1Y) - v o a ' = @ -

vseLigaldAmndieiiouvanIzyinAuie wi Jeremy Horder daaiiudi nsiiang

Tumdituldd1dn “uiudu (Revenge)” dauuansliiiuladn tiauvesgnszvinaiuiingn

Ademeldidaseeieaulasuumiu®™ sulunginisaliusngsdenignsgyihainuia
Tuvazuguibignsshanuiiadeuiuiugidemeiuies

Y

hO))}

aRTvindudnafnilsfie Al John Royley’ Case (1612) Cro.Jac.296. ARFINE

Unngieienssi ynsnevesdnseianuiialdgnifnguoaunisiniiesudendunilna
warlduvanidndossmnisgninielignssrienufiniunsiu sulatuesinssshanuie
IalufiausdniduiiAnmndeoginseenluiussozmavilslud uazlildliinszuosdluiiin
Fadufidomelasuundusasiunmnumelunasien maidadein fnsvianuiaiild
flanunserharuiaunduddu udvaiatuiosninnisuenidnidessvesyasedagn
yhie SuduveiAntutiigtuiuiu mafignssvhensfalduoaduriosunsuidesnil
yasvegniiesamedendunsgndglitunalnasle uiinszeeniasznineduiu
ausdnEuAnmAazistuiandalud uiifildtinasenssz fulnavveaginszshauiinly

YztU FalugnszYiAuindanseiauraluvur duaalnay uenanil madaidadesn

'
I a

91 MsnyaranislagurIesunsuisessvitiides visegAvieriiou nseudnsensausuld
ded wazymradinaladunidudsanuiiinme iy wiisseemeazialuludnie
v (% !

WINNIUUARIY waznugAMaaediugyivseusinsvesmu mntulavisevsesngnnngs

Y

Aagiues Az lilinnuiaguaanssuwsaziiauiagui e utwinunelaeiany 1

Y

saldunisnseyinanuialagtunalnasiuLe

[ [

dadunausznivilefe mauszmasenguiiagliauddgyivdadenisegende

Fufuszninyeea wazn1svinanssuuiuudunasiiadefnuduiusindde sy

°*> Horder, J., Provocation and Responsibility, p. 31.

% ibid., 32.




136

Tuadeduumeieiugnirainedeegiuinadetu vliyanamariinuduiuslndda
fududunsinsanauduiusssminsyananiumuduais
Hagundeanniinisusznialdnguune The Coroner and Justice Act 2009 &4
nguansatuildmuameiivinliyanagayidenisemuauauesiseniswis nanfewms
Rendumsiignszyhauiadirundrinfidemoaldmdaidunseaiaungou Tnegdu
fananinguunedldiininduyaeala fu nstumedoalidrinegifissdlnddaiy

1Y v % L4 o

AnszvianuRante eralunistumivuaeagliidndudnssvinanuiiadunmsdnsanla®
Turnigigarundninamifeafunsnsgauiialastunalnagan common law wag
The Homicide Act 1957 §ansuiuldldneldivnfingraneimuaiisrfumniiyanalngs
inseaviseiailandelang9guuse (Extremely Grave Character) atunisnsgvhainuiin
Tngduaalnaznszglnddngnismedanslsingeglunguune The Coroner Justice Act

2009

4.2 Uszwaluszuungmang Civil Law
4.2.1 UsenAeasuil
1. NANNUIIAENUNISNILINANURALAgTUATAINGS

Uszinawosuiiingmneivuavdninasiieiiunisnszvianuiiadedinvesidu
sanilu 3 Uszan laud anuRaguznaumelneanuInion1sannssy (Mord) AURAZIY
vilvgPudauAnuaelagianu (Totschlag) uazarmiing s mdumglsgauiun
AU ndnLnaeilAafunmsnseiaaRialasumalnagazifetesiuanuiiag i

Wgdudunauaelagianudadya@liluninst 212 Yssulanguuigeig,

o

De

(Strafgesetzbuch; StGB) duilswazLdunmail
“U1951 212 (1) Jlanseyiiagiusyaulagusen1sauuenIINN IANTAINNITTUAY
1951 211 dosseelvedianlidesnit 5 Y

(2) lunisghindunismyaineiie fesszinalnudinnnasntin”®’

° Card, R., Card, Cross & Jones: Criminal Law, p. 261.
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and Markus D. Dubber (Stanford, Calif: Stanford Law Books, 2011), p. 277.
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(1) Wer einen Menschen totet, ohne Morder zu sein, wird als Totschléger mit Freiheitsstrafe nicht unter
funf Jahren bestraft.

(2) In besonders schweren Féllen ist auf lebenslange Freiheitsstrafe zu erkennen.

% Weigend, T., "Germany," in The Handbook of Comparative Criminal Law, p. 277.

s 213 Minder schwerer Fall des Totschlags

War der Totschlager ohne eigene Schuld durch eine ihm oder einem Angehdérigen zugefiigte MiZhandlung
oder schwere Beleidigung von dem getdteten Menschen zum Zorn gereizt und hierdurch auf der Stelle zur Tat
hingerissen worden oder liegt sonst ein minder schwerer Fall vor, so ist die Strafe Freiheitsstrafe von einem Jahr bis
zu zehn Jahren.

100 pMark A. Zoeller, Rainer Fornoff, and C. Gries, Strafrecht Besonderer Teil li: Delikte Gegen Rechtsgiiter

Der Person Und Der Allgemeinheit, p. 40.
1 ipid.
%% ibid., 41.
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' ibid., 40.
% ipid.
105 George P. Fletcher, Rethinking Criminal Law, 2 ed. (New York: Oxford University Press, 2000), p. 322.

106 Mark A. Zoeller, Rainer Fornoff, and C. Gries, Strafrecht Besonderer Teil li: Delikte Gegen Rechtsgiiter

Der Person Und Der Allgemeinheit, p. 40.

7 \figydums wanunn, "msnszvilaetumalvaziuauiuianisey Anvidseuiisungrineongyives
Uszinadenge wosdunazlne’ Grendnusuminde, anzdfaans, uninerdegsiadudiad, 2544), wih 55.

1% BGH NStZ 1996 33

1% Fletcher, G. P., Rethinking Criminal Law, p. 323.

10 BGH NStZ 2015 298
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' § 11 Personen- und Sachbegriffe
(1) Im Sinne dieses Gesetzes ist
1. Angehoriger:
wer zu den folgenden Personen gehort:
a) Verwandte und Verschwagerte gerader Linie, der Ehegatte, der
Lebenspartner, der Verlobte, auch im Sinne des
Lebenspartnerschaftsgesetzes, Geschwister, Ehegatten oder
Lebenspartner der Geschwister, Geschwister der Ehegatten oder
Lebenspartner, und zwar auch dann, wenn die Ehe oder die
Lebenspartnerschaft, welche die Beziehung begriindet hat, nicht mehr
besteht oder wenn die Verwandtschaft oder Schwagerschaft erloschen ist,

b) Pflegeeltern und Pflegekinder;
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12 Weigend, T., "Germany," in The Handbook of Comparative Criminal Law, p. 277.

'3 Fletcher, G. P., Rethinking Criminal Law, p. 323.

1% Bouzat, P. and J. Pinatel, Traite De Droit Penal Et De Criminologie Tome lii Criminology, p. 638.
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" ibid.

116 321, Murder, as well as wounds and blows, are excusable, if they have been provoked by blows, or
grievous personal violence.

17 Bouzat, P. and J. Pinatel, Traite De Droit Penal Et De Criminologie Tome lii Criminology p. 639.

8 Crim. 6 aott 1898, D. (P.), 99.1.95; Crim. 12 juill. 1907, D.(P.), 1909.1.279.

' Bouzat, P. and J. Pinatel, Traite De Droit Penal Et De Criminologie Tome lii Criminolosgy, p. 639.

120 Adolphe Chauveau and Faustin Hélie, Théorie Du Code Pénal lv, 4 ed. (Paris: Imprimerie et Librairie

Générale de Jurisprudence, 1862), p. 131.

121 Bouzat, P. and J. Pinatel, Traite De Droit Penal Et De Criminologie Tome lii Criminology.
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