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Abstract

Recently, there are a number of research papers which studied concepts and theories
concerning an adoption of punitive damages into Thai legal system. As a result, punitive damages has
been officially adopted in several sui generis legislations allowing courts to impose punitive damages
on wrongdoers. Not only courts can impose an extra-compensatory damages which contains a
penalizing aspect, but also a deterrence measure to prevent its future occurrence. According to
damages calculation of general tort law under Book 2 of Thai Civil and Commercial Code, however,
such provision does not explicitly state whether a court can impose punitive damages on a wrongdoer
or not since the court could only determine extent of compensation according to the circumstances
and the gravity of the wrongful act.

This study concludes that neither broad interpretation of Section 438 or modification of such
section in order to officially include punitive damages is desirable because a number of theoretical
and practical problems are expected to arise. Normally, Section 438 was drafted only as to purpose of
compensation for the harm done, while the objectives of punishment and deterrence are supposed to
lie in an area of criminal laws, and not that of tort and contract laws. Nevertheless, the author could
not deny that punitive damages is significantly contributing to the legal development in civil law
countries. Therefore, if one believes that an adoption of punitive damages is really indispensable, it

should then be introduced into new sui generis laws.
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“In the case of injury to the body or health of another, or in the case of deprivation of liberty,

the injured party may also demand an equitable compensation in money for the damage which is not a

pecuniary loss. The claim is not transferable, and does not pass to the heirs, unless it has been

acknowledged by contract, or an action on it has been commend.
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“If, in the cases provided for by 884, 845 some fault of the injured party has contributed in
causing the damage which the third party has sustained, the provisions of 254 apply to the claim of
the third party”
“1nnisznangrunounaees iy 1as1 254

“If any fault of the injured party has contributed to causing the damage, the obligation to
compensate the injured party and the extent of the compensation to be made depends upon the
circumstance, especially upon how far the injury has been caused predominantly by the one or the
other party.

This applies also even if the fault of the injured party consisted only in an omission to call the

attention of the debtor to the danger of unusually high damage which the debtor neither know nor
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5.13 (West 2000) (S1age19¥03velfusnnszuiumsinsansuiosusndenodasing'1d):
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NFTUIUMSNIA TUMTAIHUAA LTI 91989 INY); 40 Pa. Cons. Stat. Ann. 1301.812-A(e)
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** Mitchell Polinsky and Steven Shavell, é’wmé’ﬂm%q@ﬁaﬁ 90 1111 921.

** Smith v. Wade, 461 U.S. 30, 59 (1982) (Rehnquist, J., dissenting).

** Dede W. Welles, Charitable Punishment: A Proposal to Award Punitive Damages to Nonprofit

Organizations, 9 Stan. L. & Pol'y Rev. 203, 204-05 (1998).
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*’ BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 596 (1996) (Breyer, J., concurring).

* §108191%U Conn. Gen. Stat. Ann., 52-240b (West 1991) (F1aN811198 1M UASIUIUANT IV
adlnw); 15 US.C. 2805(d)(2) (1994) (A1aN8119RIHUATIUIUANTEMI8%59a 9 1NY); Model
Uniform Products Liability Act 120(B).

* Jennifer K. Robbennol, 8138382 1115903507 95 11 185.

* Instructions Given to Jury: In the United States District Court For the Northern District of Illinois
Eastern Division, at www.ilnd.uscourts.gov/Judge/KENNELLY/mfk 04c6906.pdf (last visited March
11, 2010) (“If you find that the [defendant]'s conduct was willful and wanton and proximately caused
injury to the [plaintiff] and if you believe that justice and the public good require it, you may, in
addition to any other damages to which you find the [plaintiff] entitled, award an amount which will

serve to punish the [defendant] and to deter the [defendant] and others from similar conduct.”)


http://www.ilnd.uscourts.gov/Judge/KENNELLY/mfk_04c6906.pdf
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> Jennifer K. Robbennol, 81398314211 903507 95 185-56.

*2 yanainms IAdaazanummevesinimanguunenazd i svenudszns dadio il
“...In arriving at any award of punitive damages, you are to consider the following:

(1) The reprehensibility of the conduct of the defendant.

(2) The amount of punitive damages which will have a deterrent effect on the defendant in the light of
defendant's financial condition.

(3) That the punitive damages must bear a reasonable relation to the injury, harm, or damage actually
suffered by the plaintiff”, California Jury Instructions - Civil 14.71 (8th ed. 1994); see also Cal. Civ.
Code 3294 (West 1997).

** Section 7 of the Model Punitive Damages Act reads, in relevant part:

(a) If a defendant is found liable for punitive damages, a fair and reasonable amount of damages may
benawarded ... . The court shall instruct the jury in determining what constitutes a fair and reasonable
amount of punitive damages to consider any evidence that has been admitted regarding the following
factors:

(1) the nature of defendant's wrongful conduct and its effect on the claimant and others;

(2) the amount of compensatory damages;

(3) any profit or gain, obtained by the defendant through the wrongful conduct, in excess of that
likely to be divested by this and any other actions against the defendant for compensatory damages or

restitution;
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(4) the defendant's present and future financial condition and the effect of an award on each
condition;

(5) any fines, penalties, damages, or restitution paid or to be paid by the defendant arising from the
wrongful conduct;

(6) any adverse effect of the award on innocent persons; any remedial measures taken or not taken by
the defendant since the wrongful conduct;

(7) compliance or noncompliance with any applicable standard promulgated by a governmental or
other generally recognized agency or organization whose function it is to establish standards; and

(8) any other aggravating or mitigating factors relevant to the amount of the award.,

Unif. Model Punitive Damages Act 7 (1996), available at

http://www.law.upenn.edu/bll/ulc/mpda/MPDAFNAL.htm (last visited Dec. 6, 2001).


http://www.law.upenn.edu/bll/ulc/mpda/MPDAFNAL.htm
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* @#106191%U State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513 (2003); Cooper Indus.,
Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW of N. Am., Inc. v. Gore, 517 U.S.
559 (1996); Honda Motor Co. v. Oberg, 512 U.S. 415 (1994); TXO Prod. Corp. v. Alliance Res.
Corp., 509 U.S. 443 (1993); Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991); Browning-Ferris
Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989).

*°U.S. Const. amend. XIV, § 1 (“Nor shall any State deprive any person of life, liberty, or property,
without due process of law...”); see also Daniels v. Williams, 474 U.S. 327, 331 (1986) (quoting U.S.
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*** State Farm Mutual Automobile Inc. Co. v. Campbell, S AT VU 426.
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* Joseph J. Chambers, 8198aa2 TFees50 163 i 201.

23 Browing-Ferris Industries of Vermont, Inc v. Kelco Disposal, Inc., 492 U.S. 257 (1989).

208 Browing-Ferris Industries of Vermont, Inc v. Kelco Disposal, Inc., raudrdnauu v 263-64
(“does not constrain an award of [punitive] damages in a civil suit.”).

** Theodore Olson, et al., Constitutional Challenges to Punitive Damages After BMW v. Gore 4
(George C. Landrith ed., 1998).

** pacific Mutual Life Insurance Co. v. Haslip, 499 U.S. 1 (1991)

*" Pacific Mutual Life Insurance Co. v. Haslip, 819ud 990U 1t 18 (“Whether the Due Process
Clause rendered the punitive damages award in [Haslip] constitutionally unacceptable”™).

** Pacific Mutual Life Insurance Co. v. Haslip, $19udI¥ 19 (“unlimited jury discretion ... in the
fixing of punitive damages award may invite extreme results that jar one’s constitutional
sensibilities.”).

** pacific Mutual Life Insurance Co. v. Haslip, $19dI9uU 1th 22-24.

0 Pacific Mutual Life Insurance Co. v. Haslip, 51QLL€1}’J%}NUH 1413!}1 23-24 (“may be close to the

line ... [but] does not cross the line into the area of constitutional impropriety.”).
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' TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993).

*” TXO Production Corp. v. Alliance Resources Corp., draudrtnauu wih 453, 458.
*TXO Production Corp. v. Alliance Resources Corp., draudrtnauu wih 453, 462.
™ TXO Production Corp. v. Alliance Resources Corp., $191829 U 11 469.

*” Honda Motor Co. v. Oberg, 512 U.S. 445 (1994).
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*® Honda Motor Co. v. Oberg, 190839190 U W11 434-35.

*” Honda Motor Co. v. Oberg, $19udIeuY w421 (“judicial review of the size of punitive
damages awards has been a safeguard against excessive verdicts for as long as punitive damages have
been awarded.”).

" BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).

*” BMW of North America, Inc. v. Gore, $1audrnauy nih 574-75.

** BMW of North America, Inc. v. Gore, é’mgé”ssﬁ’wmu ‘Vif!l”l 575-85.

*' BMW of North America, Inc. v. Gore, é’mgé”ssﬁ’wmu ‘Vif!l”l 585-86.

o Cooper Industries, Inc. V. Leatherman Tool Group, Inc., 532 U.S. 424 (2001).
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* Hudson v. United States, 522 U.S. 93, 104 (1997).

"' Hudson v. United States, 8194829190u %111 101.

*" 0119 Shore v. Gurnett, 18 Cal. Rptr. 3d 583, 586-87 (Ct. App. 2004).
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¥ State v. McDowell, 699 A.2d 987, 989 (Conn. 1997).
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! Nils Jansen and Lukas Rademacher, Punitive Damages in Germany, In Helmut Koziol(ed.),
Punitive Damages: Common Law and Civil Law Perspectives, Tort and Insurance Law Vol.25
(2009).

*2 John Y. Gotanda, Charting Developments Concerning Punitive Damages: Is The Tide Changing?,
45 Colum. J. Transnat’l L. 507, 518 (2007).

2 BGB, Section 249(1) “A person who is liable in damages must restore the position that would exist
if the circumstance obliging him to pay damages had not occurred.”, at http://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html#BGBengl 000P249 (last visited 15 February 2010).

= BGB, Section 249(2) “Where damages are payable for injury to a person or damage to a thing, the
obligee may demand the required monetary amount in lieu of restoration. When a thing is damaged,
the monetary amount required under sentence 1 only includes value-added tax if and to the extent that

it is actually incurred.”.
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